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OPINIONS 


OF 


HON. EDWARDS PIERREPONT, OF NEW YORK. 


“APPOINTED APRIL 26, 1875. 


SETTLEMENT WITH CERTAIN RAILWAY COMPANIES. 


By the second section of the act of February 27, 1875, chap. 108, the allow- 
ances to be admitted in favor of the railway companies settled with 
under that act are limited to the following subjects: First, payments 
made by them in cash: second, credits authorized by the general 
course of the business regulations of the Departments for transpor- 
tation performed; but no abatement or increase in the amount of 
either the one or the other is admissible. 


DEPARTMENT OF JUSTICE, 
May 27, 1875. 

Sir: I have the honor to acknowledge the receipt of your 
Jetter of the 21st inst., informing me that, as a preliminary 
step toward carrying out the provisions of the act of February 
27, 1875, “to provide for settlements with certain railway 
colpanies,” you have convened a board of officers to investi- 
gate the claims of the companies referred to therein and re- 
port upon the same to you, and that the board is in doubt 
whether the second section of that act authorizes “an abate- 
ment on payments that have been made in cash, or an in- 
crease of the amounts that have been allowed and credited 
to the roads for fares and transportation by the Quartermaster- 
General.” And upon this point you request an expression of 
my views. 





*NOTE.—The commission of Judge Pierrepont, as Attorney-General, 
bears date April 26, 1875; but he did not enter upon the duties of the 
office until May 15, 1#75, up to which time his Descennny Judge Will- 
jams, remained in office. 
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2 HON, EDWARDS PIERREPONT 
Settlement with certain Railway Companies. 


The first section of said act empowers the Secretary of War 
and the Attorney-General “jointly to adjust and settle” the ~ 
claims of the United States against the railroad companies 
enumerated therein, growmg out of the sale and transfer of 
any rights or property by the former to the latter in the 
years 1865 and 1866. Those officers are authorized by this 
‘section, in adjusting and settling those claims, to make such 
abatement in the amount thereof as they shall deem jast, in 
respect of any overvaluation of the property, not exceeding, 
however, 25 per centum of its valuation as made at the time 
of the sale or transfer. 

The second section provides that “in such settlements no 
allowance shall be made in respect of any matter occurring 
prior to such sales and transfers, nor otherwise, except such 
payments as may have been made in cash, and such credits 
for transportation as the general course of the business regu- 
lations of the Departments authorizes;” in other words, the 
allowances to be admitted in favor of the companies settled 
with are confined to the following subjects, viz: first, pay- 
ments made by them in cash; second, credits authorized by 
the general course of the business regulations of the Depart- 
ments for transportation performed by them. 

This provision, while it excludes from the settlement all 
matters of allowance except the two just indicated, plainly 
contemplates that the companies shall have the full benefit 
of the latter, but nothing beyond. Accordingly, they are to 
be allowed “such paymentsas may have been made in cash,” 
and also “such credits for transportation as the general 
course of the business regulations of the Departments author- 
izes,” without any abatement or increase in the amounts of 
either the one or the other. 

Whether the amounts which have been allowed and credited 
to the companies for fares and transportation by the Quarter- 
master-General, to which you refer, are or are not such credits 
for transportation as the general course of the business regu- 
lations of your Department authorizes, I cannot undertake to. 
determine. If they are, they should be admitted just as they 
stand, since in that case they answer the description of credits. 
for transportation which the statute makes provision for, 
and none others can be allowed. If, on the other hand, they 


TO THE SECRETARY OF THE TREASURY. 3 


Appointments in the Treasury ‘Department. 


mr ee a oe ee ee - Ce _——_ — 


are not credits of that character, they are open to soreation 
or modification, so as to bring them within the statutory 
description. 
I am, sir, with great respect, your obedient servant, 
EDWARDS PIERREPONT. 
Hon. W. W. BELKNAP, 
Secretary of War. 


APPOINTMENTS IN THE TREASURY DEPARTMENT. 


The officers designated in section 2 of the act of March 3, 1875, chap. 130, 
as “deputy comptroller,” “deputy commissioner of customs,” *‘deputy 
auditor,” and “deputy register,” should be appointed by the Presi- 
dent, with the advice and consent of the Senate. Section 169 Revised 
Statutes does not give the head of. the Treasury Department authority 
to appoint them. 

That act creates in each of the bureaus referred to a new office, under the 
designation of ‘‘deputy comptroller,” &c., and tacitly abolishes the 
existing office of chief clerk therein; but it makes no provision on 
the subject of appointment to the newly-created offices. 

The general rule deducible from article 2, section 2, of the Constitution, 
is that the appointment to any office of the United States established 
by Congress must be made by the President, with the concurrence of 
the Senate, unless it is otherwise provided in the Constitution or by 
legislative enactinent. 

DEPARTMENT OF JUSTICE, 


June 25, 1875. 

Sir: In compliance with the request contained in a letter 
received from Mr. C. F. Burnham, Assistant Secretary of the 
Treasury, dated the 9th instant, purporting to have been 
written under your instructions, I have examined the follow- 
ing question proposed by him in regard to the mode of ap- 
pointing certain officers designated in the act of March 3, 
1875, chap. 130, as “‘deputy comptroller,” “deputy commis- 
sioner of customs,” “deputy auditor,” and “ deputy register,” 
namely: Whether the officers so designated should be ap- 
pointed by the President, with the advice and consent of the 
Senate, or whether on appointment may be made by the 
head of the Treasury Department. 

This question arises upon the second section of the above- 
mentioned act, the provisions of which, so far as they appear 

to be important in connection therewith, read thus: 
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‘That on and after July 1, 1875, the organization of the 
Treasury Department, and the several offices thereof, and 
the annual salaries paid to the persons therein, shall be as 
follows, to wit: | 

* * * * * *% * 

“Tn the oftice of the First Comptroller: The First Comp- 
troller of the Treasury, 85,000; deputy comptroller, $2,800 ; 
four chiefs of division, at $2,400 each; six clerks of class 4, &c. 

* * * ¥* *% * * 

‘In the ottice of the Commissioner of Customs: The Com- 
missioner of Customs, $4,500; deputy commissioner, $2,500; 
two chiefs of division, at $2,400 each; two clerks of class 
4, &e. | 

‘Tn the office of the First Auditor: The First Auditor of 
the Treasury, $4,000; deputy auditor, $2,500; four chiefs of 
division, at &2,100 each; two clerks of class 4, Xe. 

% * * ¥* * % * 

‘In the oftice of the Register: The Register of the Treas- 
ury, $4,500; one assistant register and one deputy register, 
at $2,500 each; seven clerks of class 4, &c. 

* * * * * % * 

‘That the duties heretofore prescribed by law, and per- 
formed by the chief clerks in the several bureaus named, shall 
hereafter devolve upon and be performed by the several dep- 
uty comptrollers, deputy auditors, deputy register, and dep- 
uty commissioner herein named,” Xe. 

In each of the bureaus enumerated above there is at pres- 
ent an ofticer styled “chief clerk.” This officer being omitted 
jn the organization thereof as established by the act of 1875, 
a preliminary inquiry here suggests itself, to wit, whether 
the deputy introduced into such organization, upon whom 
the duties of the chief clerk are devolved, is to be regarded 
as merely a change in the title of an existing office or as the 
creation of a new office. The reswt at which I arrive on this 
point is that the act creates in each of the bureaus referred 
to a new office, under the designation of “deputy comptroller,” 
&e., and tacitly abolishes the existing office of chief clerk 
therein. That this view coincides with the understanding of 
Congress upon the same subject may reasonably be inferred 
from the fact that express provision is made for devolving 
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the aunties of the latter upon the former, which would seem to 
be quite unnecessary if nothing niore than a change of name 
were intended. Regarding, then, the various deputies estab- 
lished by the act of 1875 as new offices, I proceed to the con- 
sideration of the question submitted. 

The Constitution (article 2, section 2,) gives the President 
power to appoint all officers of the United States whose ap- 
pointments are not therein otherwise provided for, and which 
shall be established by law, but authorizes the Congress to 
vest the appointment of such inferior officers as they think 
proper in the President alone, in the courts of law, or in the 
heads of departments. And the general rule deducible from 
this provision is, that, unless,it is otherwise ordained in the 
Constitution itself or by positive legislative enactment, the 
appointment to any office of the United States created by 
Congress must be made by the President, with the advice 
and consent of the Senate. Hence this mode of filling the 
new offices mentioned above should be employed, if the head 
of the Treasury Department (and it is deemed unnecessary 
here to inquire further) is not vested by statute with authority 
to make the appointments thereto. 

No provision on the subject of appointment to those offices 
is made by the act of 1875. But by section 169 of the Re- 
vised Statutes ‘“‘each head of a Department is authorized to 
employ in his Department such number of clerks of the sev- 
eral classes recognized by law, and such messengers, assist- 
ant messengers, copyists, watchmen, laborers, and other em- 
ployés, and at such rates of compensation respectively as may 
be appropriated for by Congress from year to year.” Unless 
this section confers authority to make the appointments upon 
the head of the Treasury Department, I am not aware of any 
statutory provision that does; and its sufficiency in that respect 
depends upon whether the deputy comptrollers, deputy audit- 
ors, &c., are included within the meaning of the clause thereof 
which reads, “clerks of the several classes recognized by 
law.” For I assume that those officers do not come within 
the terms of description immediately following in the same 
section, viz: ‘‘messengers, assistant messengers, copyists, 
watchmen, laborers, and other employés;” the word employé, 
which is, perhaps, the more general of these terms, being 


—_—- -———— —-—- — = — See — - 


6 HON. EDWARDS PIERREPONT 
Appointments in the Treasury Department. 


taken in a restricted sense, in accordance with a familiar rule 
of interpretation—noscitur a sociis. That clause was unques- 
tionably intended to have a very comprehensive scope, and 
to embrace a variety of subordinate officers in the different 
Departments besides those designated as clerks of the first, 
second, third, and fourth classes; such, for example, as those 
enumerated in section 201 as belonging to the Department of 
State, and in section 351 as belonging to the Department of 
Justice. It includes, in my opinion, the officers described in 
the act of 1875 as “ heads of divisions ;” a description appli- 
cable to a class of clerks then recognized by law in the organ- 
ization of the Treasurer’s Office and of the Internal Revenue 
Bureau, and also to a class then actually existing, though 
without any statutory recognition, in other bureaus of the 
Treasury Department. But it clearly was not designed to in- 
clude the deputy commissioners of internal revenue nor the 
deputy comptroller of the currency, since the appointment of 
these officers is especially provided for in other sections of 
the Revised Statutes (see sections 235, 322, 327). And the 
newly-created deputies in the bureaus of the Comptroller, 
Auditor, Register, &c., being officers of like grade with those 

' just mentioned, as is indicated by their title, I think the clause 
in question cannot well be deemed to have any application 
to them. 

My conclusion is that section 169 of the Revised Statutes 
does not invest the head of the Treasury Department with 
authority to appoint the new deputy bureau officers; and 
there being no other statutory provision, within my knowl- 
edge, which imparts to him this authority, it seems to me 
that under the Constitution their appointment can only be 
made by the President, with the advice and consent of the - 
Senate; though in the recess of the Senate the President 
may, of course, fill them by temporary commissions. 

It is true that in regard to the two deputy commissioners 
of internal revenue, and to the deputy comptroller of the cur- 
rency, previously established, their appointment is in the Sec- 
retary of the Treasury. But this is by force of express legis- 
Jative enactment, specially applicable to those officers; and 
from the fact that authority to appoint has been thus con- 
ferred in certain cases, the existence of a general. authority 
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of like character, exercisable in similar cases, is not to be 
inferred, but rather the contrary. 

Presuming that the above covers the whole subject pre- 
sented to me in Mr. Burnham’s communication, 

I have the honor to remain, with great respect, your obe- 
client servant. 


EDWARDS PIERREPONT. 
Hon. B. H. BRISTOW, 


Secretary of the Treasury. 


DAMAGES ON DUTIABLE MERCHANDISE, ETC. 


Damages received during the voyage between the foreign port and the 
port of arrival, by merchandise entered at the latter port for ‘‘ imme- 
diate transportation” to an interior port of destination under sec- 
tion 2990 Revised Statutes, should be ascertained at the port of des- 
tination. 

In the case of merchandise so entered, the phrase ‘‘ port where such mer- 
chandise has been landed,” in section 2927 Revised Statutes, is con- 
strued to signify the port of destination; and the words in same sec- 
tion, ‘‘after the landing of such merchandise,” are construed to mean 
after the landing at the port of destination. Accordingly, the “ten 
days,” within which proof to ascertain the damage must be lodged 
in the custom-house, are to be computed from the landing of the 
merchandise at that por t. 

Merchandise which arrived at New York from a foreign port prior to 
March 3, 1875, but which arrived at an interior port under an imme- 
diate transportation bond without appraisement after that date, is by 
virtue of section 5 of the act of March 3, 1875, chapter 127, exempt from 
liability to the increased duties imposed by that act. 

In such case the merchandise is to be regarded, under that section, the 
same as if the ship on which it reached the port of first arrival had 
continued her voyage to the port of final destination. 


DEPARTMENT OF JUSTICE, 
June 25, 1875. 

Sir: In the communication submitted to me by the Act 
ing Secretary of the Treasury, Mr. Conant, on the 26th of 
May last, two questions only need to be considered : 

First, as to the allowance of ocean damage on merchandise 
entered “for immediate transportation without appraise- 
ment.” 

Second, as to the duty der the act of March 3, 1875, 
Neliaesonle upon merchandise which arrived at the Bor of 
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original importation prior to the date of that act, and which 
was transported without appraisement to an interior port, 
where it was subsequently entered. 

The rule relating to damage, and the time, place, and mode 
of ascertaining the damage, depend upon the construction of 
the several statutes relating to that subject. The acts of 
1799, 1823, 1870, and 1872 are the only acts which bear directly 
upon the question. The act of 1799 and the other acts above 
cited are substantially re-enacted in the Revised Statutes. 

It will be convenient to refer to sections of the Revised 
Statutes instead of reciting the Statutes at Large. 

By section 2926 of the Revised Statutes, all merchandise 
which has réceived damage during the voyage is required to 
be conveyed to some warehouse, designated by the collector, 
in the parcels or packages containing the same, there to 
remain, at the expense and risk of the owneror consignee, 
under the care of some proper officer until the particulars, 
&c., shall have been ascertained, and until the duties thereon 
shall have been paid, or secured to be paid, and a permit 
granted by the collector for the delivery thereof. 

Section 2927 provides: ‘‘ In respect to articles that have 
been damaged during the voyage, whether subject to a duty ad 
valorem or chargeable with a specific duty, either by number, 
weight, or measure, the appraisers shall ascertain and certify 
to what rate or percentage the merchandise is damaged, and 
the rate or percentage of damage so ascertained and certified 
shall be deducted from the original amount, subject to a duty 
ad valorem, or from the actual or original number, weight, 
or measure on which specific duties would have been com- 
puted. No allowance, however, for the damage on any mer- 
chandise that has been entered, and on which the duties have 
been paid or secured to be paid, and for which a permit has 
been granted to the owner or consignee thereof, and which 
may on examining the same prove to be damaged, shall be 
made, unless proof to ascertain such damage shall be lodged 
in the custom-house of the port where such merchandise has 
been landed within ten days after the landing of such mer- 
chandise.” , | 

Section 2928 provides that “ the same proceedings shall be 
ordered and executed in all cases where a reduction of duty 
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shall be claimed on account of damage which any merchan- 
dise shall have sustained in the course of the voyage.” 

By section 2984, the Secretary of the Treasury is author- 
ized, “upon production of satisfactory proof to him of the 
actual injury or destruction, in whole or in part, of any mer- 
chandise by accidental fire or other casualty while the same 
remained in the custody of the officers of the customs in any 
public or private warehouse under bond, or in the appraiser’s 
stores undergoing appraisal, in pursuance of law or regula- 
tions of the Treasury Department, or while in transportation 
under bond from the port of entry to any other port in the 
United States, or while in the custody of the officers of the 
customs and not in bond, or while within the limits of any 
port of entry, and before the same shall have been landed 
under the supervision of the officers of the customs, to abate 
or refund, as the case may be, out of any moneys in the Treas- 
ury not otherwise appropriated, the amount of impost duties 
paid or accruing thereupon.” 

This section refers only to damage after arrival at the port 
of entry. The former sections relate only to damage during 
the voyage from the toreign port of shipment to the port of 
eutry at which the vessel first arrives. 

Section 2990 of the Revised Statutes declares that when 
any merchandise, except wine, distilled spirits, and perisha- 
ble or explosive articles, or articles in bulk, imported at the 


port of New York, or any of the other ports named therein, 


“shall appear by the invoice or bill of lading and by the man- 
ifest to be consigned to and destined for either -of the ports 
specified in section,two thousand nine hundred and ninety- 
seven, the collector at the port of arrival shall permit the 
owner, agent, or consignee to make entry thereof for ware- 
house or immediate transportation, in triplicate, setting forth 
the particulars in such entry, and the route by which such 
merchandise is to be forwarded, whether by land or water.” 

The same section further declares that “the entry having 
been compared with the invoice and duly sworn to, and such 
an examination of the merchandise havin g been made as will 
satisfy the customs officers that the same corresponds with 
the manifest and invoice, and the duties estimated on the 
value and quantity of the invoice, and on the execution of a 
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bond as hereinafter provided, the collector shall deliver the 
Same, to be immediately transported to such port of destina- 
tion, at the sole cost and risk of such owner, agent, or con- 
signee.” 

Section 2991 provides that “the collector of the port shall 
give priority in time to the examination of merchandise im- 
ported to any of the ports of entry named in the preceding 
section, and designed for any port designated by section two 
thousand nine hundred and ninety-seven, for the purpose of 
forwarding the same to its port of destination, and the exam- 
ination shall not necessitate the transportation of merchan- 
dise to the warehouse or appraiser’s oftice. Such merchan- 
dise so entered for immediate transportation shall not be 
subject to appraisement and hquidation of duties at the port 
of first arrival, but shall undergo such examination as the 
Secretary of the Treasury shall deem necessary to verify the 
invoice and entry, and the same examination and appraise- 
ment thereof shall be required and had at the port of destina- 
tion as would have been required at the port of original im- 
portation if such merchandise had been entered for consump- 
tion or warehouse at such port.” 

Section 2994 of the Revised Statutes provides that in case 
of merchandise transported from the port of first arrival to 
the port of final destination ‘in no ease shall there be per- 
mitted any breakage of the original packages of such mer- 
chandise.” 7 

Section 2995 provides that “merchandise so destined for im- 
mediate transportation, except the packages designated for 
examination, shall be transferred, under proper supervision, 
directly from the importing vessel to the car, vessel, or vehi- 
cle in which the same is to be transported to its final destina- 
tion; and if transterred from the importing vessel, to any 
bonded or other warehouse, or to any other place than such 
car, vessel, or vehicle, it shall be taken possession of by the 
collector as unclaimed and deposited in public store, and 
shall not be removed from such store without entry and ap-. 
praisement, as in ordinary cases.” 

Section 2996 provides that “the Secretary of the Treasury 
may, in his discretion, and with such precaution as he shall 
- deem proper, authorize the establishment of bonded ware- 
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houses especially and exclusively appropriated to the recep- 
tion of such merchandise in cases where its immediate trans- 
fer to the transporting car, vessel, or vehicle shall be im- 
practicable. But merchandise remaining in such warehouse 
more than ten days shall be deprived of the privilege of trans- 
portation in bond conferred by this title, and shall be taken 
possession of by the collector as unclaimed and held until 
regularly entered and appraised.” 

The questions presented are, first, whether damage re- 
ceived during the voyage between the foreign port and the 
port of first arrival by merchandise entered for immediate 
transportation to an interior port of destination, under the 
above statutory provisions, is to be ascertained at the port of 
first arrival or at the port of destination. If at the port of 
destination, then whether the “ ten days” within which proof 
of damage is required to be lodged in the custom-house is to 
be computed from the landing of such merchandise at the last 
port. 

The language of the statute (section 2991) above cited pro- 
vides, that ‘‘ merchandise so entered for immediate transpor- 
tation shall not be subject to appraisement and liquidation of 
duties at the port of first arrival,” but that “the same exami- 


nation and appraisemeut thereof shall be required and had 


at the port of destination as would have been required at the 
port of original importation, if such merchandise had been 
entered for consumption or warehouse at such port.” This 
provision makes the intent of Congress clear, that the port of 
destination, and not the port of first arrival, is the place 


where the examination, appraisement, and liquidation are to 


take place. The express provision that the packages shall 
not be broken would of itself render it impossible to ascertain 
the amount of ocean damage, and, inasmuch as the right of 
deduction for such damage is retained, it is clear that the 
port of destination, and not the port of first arrival, is the 
place for the ascertainment of such damage. Moreover sec 
tion 2926, which provides for the custody of the damaged 
merchandise until the duties thereon are paid, contemplates 
that such custody shall be under the control of the collector 
of the port at which the duties are required to be liquidated ; 
and in section 2927, the appraisers to ascertain and certify 
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the rate of damage are those belonging tothe port where the 
liquidation of the duties takes place. 

By section 2995, it is provided that merchandise entered 
. for immediate transportation (except such packages thereof 
as may be designated for examination, in order to satisfy the 
customs officers that the entry corresponds with the manifest 
and invoice, or to verify the invoice or entry) shall be trans- 
ferred, under proper supervision, directly from the importing 
vessel to the car or vessel in which the same is to be con- 
veyed to its final destination; and by section 2994, such car 
or vessel is to be under the exclusive control of the customs 
officers, who in no case are to permit the breaking of the 
original packages of such merchandise until after it reaches 
the port of final destination. These provisions preclude the 
examination of merchandise at the port of arrival necessary 
to enable the importer to discover or the appraisers to ascer- 
tain the extent of the damage. 

Iam clearly of the opinion that the damage received dur- 
ing the ocean voyage by goods entered for immediate trans- 
portation, under section 2990 of the Revised Statutes, should 
be ascertained at the port of final destination. Section 2927 
prohibits any allowance for damage or merchandise that has 
been entered “unless proof to ascertain such damage shall 
be lodged in the custom-house of the port where such mer- 
chandise has been landed ‘within ten days’ after the landing 
of such merchandise.” The phrase ‘port where such mer- 
chandise has been landed” is not by its terms exclusively ap- 
plicable to the port of first arrival, but may be applied to the 
port of destination, and in the case of merchandise entered 
for immediate transportation it must be understood to sig- 
nify the port of destination, since it is at the custom-house of 
that port alone that the proof is to be used. The words 
‘Cafter the landing of such merchandise” must be taken to 
mean after the landing at the port of destination. Iam clear, 
therefore, that the computation of the “ten days” is to be 
made from the landing of the merchandise at the last port. 

The next question submitted is, whether merchandise im- 
ported into New York prior to the date of the act of March 
3, 1875, but which arrived at an interior port under an im- 
mediate transportation bond without appraisement after that 
date, is liable to the increase of duties herein provided. 
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The provisions imposing the increase of duties are contained 
in the third and fourth sections of the act. The third sec- 
tion declares that there shall be levied, collected, and paid 
on molasses and sugars, imported from foreign countries, cer- 
tain duties in addition to those then imposed by section 2504 
of the Revised Statutes; and the fourth section repeals so 
much of section 2503 of the Revised Statutes as provides that 
only 90 per centum of the several] duties imposed on certain 
other articles by said section 2504 shall be levied, collected, 
and paid; declaring that the duties prescribed by the latter 
section on such articles shall remain without abatement. 
These provisions took effect on the day of the passage of the 
act, and, unless their operation had been hHmited by some 
other provision in the act, they would doubtless have affected 
all unportations of the kind mentioned which had not been 
fully completed before that day. 

In The United States vs. Benzon (2 Clitford, 512) it was held 
that the im ortation of foreign goods 1s not complete so long 
as the goods remain in the custody of the officers of the cus- 
toms, and that, whether on shipboard or in warehouse, until 
they are delivered to the importer, they are subject to any 
duties on imports which Congress may see fit to impose. And 
the court says that the practice of the government has always 
been to regard such goods on shipboard or in warehouse as 
subject to new legislation. 

The question, then, is, whether Congress has done anything 
to except thése goods from the operation of law, so that they 
are relieved of the increased duty imposed by the act: of 
March, 1875. : 

The fifth section of the act declares “That the increase of 
duties provided by this act shall not apply to any goods, 
wares, or merchandise actually on shipboard and bound to 
the United States on or before the 10th day of February, 1875, 
nor to any such goods, wares, or merchandise on deposit in 
warehouses or public stores at the date of the pissage of this 
act.” 

This is by no means a question of easy solution. At the 
date of the passage of the act the goods were not “on ship- 
board,” they were not “deposited in warehouse or public 
store,” and they had arrived at the port of New York prior to 


14° HON. EDWARDS PIERREPONT 
Damages on Dutiable Merchandise, etc. 


the passage of the act, and were on their way to the interior 
port of final destination under an immediate transportation 
bond, and in custody of the revenue officers. If the goods 
had arrived and were actually on shipboard in the port of. 
New York at the date of the passage of the act, or if they had - 
gone into “ warehouse or public store” in New York on the 
same day on which they were transported to the interior port 
under bond, and had remained in warehouse under the cus- 
tody of the customs officers, it is clear that they would not be 
liable to increased duty. The question is, whether the fact 
that, under an immediate transportation bond, they continued 
their voyage to the port of final destination in custody of the 
customs officers, makes them subject to increased duties. A 
severe verbal construction of the statute would perhaps make 
them thus liable. i 

The operation of such construction would be to impose an 
increased duty upon one case of goods which arrived in a par- 
ticular ship at the port of New York, and to exempt another 
case of the same goods by the same ship and arriving at the 
same date. It could not have been the intent of Congress. 
thus to discriminate between the goods which went into pub- 
lic store at New York and those which, arriving at the same 
date, passed on to the port of final destination under immediate 
transportation bond. A construction which would make 
goods in this predicament lable to increased duty would be 
unequal, severely technical, and oppressive. 

_Itisa sound rule in the construction of a statute of the 
United States which imposes a tax or other burden upon the 
citizen, and when there may be doubt about the true con- 
struction, to resolve the doubt in favor of the citizen upon — 
whom the burden is imposed. In this case, however, I can- 
not doubt that the true construction is to hold that the Con- 
gress intended that goods in the situation above mentioned 
should be treated the same as though the ship continued her 
voyage to the port of final destination, and I therefore decide 
that the goods are not liable to increased duty. 

Very respectfully, your obedient servant, 
EDWADRS PIERREPONT. 
Hon. B. H. BRISTOW, 
Secretary of the Treasury. 
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STEINKAULER’S CASE. 


S., a Prussian subject by birth, became naturalized in the United States 
in 1854. About five years afterwards he returned to Germany with his 
family, in which was a son, four years old, born in the United States, 
and became domiciled at Weisbaden, where both father and son have 
since continuously resided. The son, who is now twenty years of age, 
having been called upon by the German Government to report for mil- 
itary duty, S. invokes the intervention of the United States legation 
at Berlin, on the ground that his son is by birth an American citizen, 
but declines, in behalf of the son, to give any assurance of intention 
on the part of the latter to return to the United States within a reson- 
able time and assume his duties as a citizen: Held (1) that, under arti- 
cle 4 of the treaty of 1868 with North Germany, the father must be 
deemed to have abandoned his American citizenship, and to have re- 
sumed the German nationality; (2) that the son, being a minor, ac- 
quired under the law of Germany the nationality of his father, but did 
not thereby lose his American nationality; (3) that upon attaining his 
majority the son may, at his own election, return and take the nation- 
ality of his birth, or retain the German nationality acquired through 
his father; (4) yet that during his minority, and while domiciled with 
the father in Germany, he cannot rightfully claim exemption from mil- 
itary duty there. Advised, therefore, that the case presented does not 
exll for interference on the part of the American Government. 


DEPARTMENT OF JUSTICE, 
June 26, 1875. 

Sir: The facts upon which the Secretary of State asks the 
opinion of the Attorney-General are these: 

“Mr. A. Steinkauler, a Prussian subject by birth, emi- 
grated to the United States in 1848, became naturalized in 
4854, and in the following year had a son born in Saint Louis, 
Mo. Four years after the birth of his son Steinkauler re- 
turned to Germany, taking his family, including this infant 
child, and became domiciled at Weisbaden, where they have 
all continuously resided. Nassau, in which Weisbaden is sit- 
uated. became incorporated into the North German Confedera- 
tion in 1866. This son has now reached the age of twenty 
years, and the German Government has called upon him to 
report for military duty. Mr. Steinkauler thereupon invokes 
the intervention of the legation of the United States at Ber- 
lin, on the ground that his son is a native-born American 
citizen. 
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‘To an inquiry by Mr. Davis, our minister at Berlin, 
whether the son would give an assurance of intention to re- 
turn to this country within some reasonable period—to be 
fixed by himself—and to reside here and assume his duties 
as a citizen, the father, on his behalf, declined to give any 
such assurance.” | 

The question is whether, upon the facts stated, it is the duty 
of the Government of the United States to interfere in this 
matter ? 

The status of young Steinkauler and his right to protection 
from the Government of the United States depend primarily 
upon his nationality. Nationality is either natural or ac- 
quired. The one results from birth, the other from the op- 
eration of the laws of kingdoms or states. Nationality by 
birth in some countries depends upon the place of birth, in 
others upon the nationality of the parents. There is no uni- 
form rule of international law upon the subject; nor is there 
any treaty between the United States and North Germany, or 
any statute or rule of common law, either in North Germany 
or the United States (so far as I can find), which solves the 
question submitted. In North Germany, as in the United 
States, the minority of the child continues until the age of 
twenty-one years; and minor children of naturalized parents, 
domiciled and living with such parents in North Germany, 
though such minor children were born in the United States, 
are made German subjects, with the rights of German citi- 
zens, much the same as minor children of naturalized parents 
(though the children are foreign born) are rendered citizens 
of the United States by the naturalization of the parents of 
such minors. 

In 1868 the naturalization treaty between North Germany 
and the United States was concluded. Article IV reads as 
follows: “If a German naturalized in America renews his 
residence in North Germany, without the intent to return to 
America, he shall be held to have renounced his naturalization 
in the United States. * * * Theintent not to return may 
be held to exist when the person naturalized in the one country 
resides more than two years in the other country.” 

Section 1999 of the Revised Statutes of the United States 
reads as follows: ‘‘ Whereas the right of expatriation is a 
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natural and inherent right of all people, indispensable to the 
enjoyment of the rights of life, liberty, and the pursuit of 
happiness; and whereas, in the recognition of this principle, 
this Government has freely received emigrants from all 
nations, and invested them with the rights of citizenship; 
and whereas it is claimed that such American citizens, with 
their descendants, are subjects of foreign states, owing 
allegiance to the governments thereof; and whereas it is 
necessary to the maintenance of public peace that this claim 
of foreign allegiance should be promptly and finally disavowed: 
Therefore, any declaration, instruction, opinion, order, or de- 
cision of any officer of the United States which denies, re- 
stricts, impairs, or questions the right of expatriation is 
declared inconsistent with the fundamental principles of the 
Republic.” 

Under the treaty, and in harmony with the American doc- 
trine, it is clear that Steinkauler, the father, abandoned his 
naturalization in America and became 4 German subject (his 
son being yet a minor), and that by virtue of German laws 
the son acquired German nationality. Itis equally clear that 
the son by birth has American nationality; and hence he has 
two nationalities, one natural, the other acquired. | 

Difficulties like the one we are now considering, and which 
arise from double nationality, have recently been disposed of 
in England by statute 33 Victoria, May 12, 1870, ch. 14, sec. 
10, sub. 3: ‘“* Where the father being a British subject, or the 
mother, being a British subject and a widow, becomes an alien 
in pursuance of this act, every child of such father or mother 
who during infancy has become resident in the country where 
the father or mother is naturalized, and has, according to the 
laws of such country, become naturalized therein, shall be 
deemed to be a subject of the State of which the father or 
mother has become a subject, and not a British subject.” 

We have no such statute, and we must therefore seek some 
other mode of solving this somewhat difficult question, 
Young Steinkauler is a native-born American citizen. There 
is no law of the United States under which his father or any 
other person can deprive him of his birthright. He can ree 
turn to America at the age of twenty-one, and in due time, if 
the people elect, he can become President of the United 

2 Pp 
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States; but the father, in accordance with the treaty and the 
laws, has renounced his American citizenship and his American 
allegiance, and has acquired for himself and his son German 
citizenship and the rights which it carries, and he must take 
the burdens as well as the advantages. The son being domi- 
ciled with the father and subject to him under the law during 
his minority, and receiving the German protection where he 
has an acquired nationality, and declining to give any assur- 
ance of intention of ever returning to the United States and 
claiming his American nationality by residence here, I am of 
opinion that he cannot rightfully invoke the aid of the Gov 
ernment of the United States to relieve him from military 
duty in Germany during his minority. But I am of opinion 
that when he reaches the age of twenty-one years he can then 
elect whether he will return and take the nationality of his 
birth, with its duties and privileges, or retain the nationality 
acquired by the act of his father. This seems to me to be 
“right reason,” and I think it is law. 

Since reaching the above conclusions, I am gratified to find 
a measure of support in the great authority of the present 
Lord Chief Justice of England. In his work on “ Nationality o 
he says, at page uN 

“+ As regards the children, those born after the naturaliza- 
tion should of course follow the nationality of the father. Of 
those born before, a distinction should be made between those 
who accompany the father to the new country and those who 
do not. The latter should retain their nationality of origin. 
As regards the former, a distinction is again to be made be- 
tween those who have attained their majority and those who 
have not. Those who are still minors, and who as such are 
still subject to the authority of the father and form part of 
- his family, must be taken, at all events for the time, to follow 
his nationality; and as it may fairly be presumed that they 
will in the future remain in the new country and desire to 
become its citizens, they should be deemed to be such in the 
absence of any declaration to the contrary. But, inasmuch 
as by their birth they have acquired a right to the nationality 
of the country of birth, it ought not to be in the power of the 
parent to deprive them of it, if, on arriving at full age, they 


TO THE PRESIDENT. 19 


‘Weems ex 





Case of George Chorpenning. 


‘Nesaepememensttamneneces mars carne 


desire to retain it, and a reasonable time should be allowed 
them to reject the nationality acquired by the father, and to 
claim that of the former country, without being subjected to 
the necessity of becoming naturalized in it.” 

While the Government of the United States with jealous 
care will protect its humblest citizen wherever found, yet, in 
the opinion of the Attorney General, it is not our duty to aid 
a young man of twenty years to escape from military service 
in a government whose protection he has enjoyed since four 
years old, and where he has an acquired nationality which he 
does not propose to give up, and, when interrogated by the 
envoy of the American Government, declines even to suggest 
that he ever intends to return to the United States and re- 
claim the nationality and assume the duties of an American 
citizen. 

Protection from a government involves the reciprocal duty. 
of allegiance and service from the citizen when needed. In 
the case presented, I see no occasion for interference on the 
part of the American Government. 

Which is respectfully submitted. 

EDWARDS PIERREPONT. 











Hon. HAMILTON FISH, 
Secretary of State. 


CASE OF GEORGE CHORPENNING. 


The award made by the Postmaster-General in favor of George Chorpen- 
ning, December 23, 1870, under the joint resolution of July 15, 1870, 
was not in its nature binding upon the United States until paid, and 
might be rendered null by the action of Congress at any time prior to 
its payment. 

Congress having, before payment thereof, by joint resolution of February 
9, 1&71, repealed the joint resolution of 1870, under which the Postmas- 
ter-General had acted, and by subsequent acts (see 16 Stat., 519, 572. 
17 Stat., 82) forbidden payment to be made out of appropriations under 
control of the Post-Office Department, the award thereupon ceased to 
have any efficacy. 

It does not now constitute » valid foundation of claim, and an action 
would not be maintainable thereon. 
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DEPARTMENT OF JUSTICE, 
July 23, 1875. 

Sir: The questions referred by the President to the Attor- 
ney-General in the Chorpenning case are these: 

First. Whether the Postmaster-General is obliged to make 
settlement and payment under the law as it now stands; and, 

Second. Whether the case has any status in the Court of 
Claims. | 

The questions submitted to the Attorney-General are ques- 
tions of law, in which the merits of the case are not involved. 

The statutes and resolutions of Congress will sufficiently 
present the facts of this case. 

The act of March 3, 1857, is in these words: 

“Sec. 1. That the Postmaster-General be, and he herebyis, 
required to adjust the claim of said Chorpenning, as surviv- 
ing partner of Woodward and Chorpening, and in his own 
right, for carrying the mails by San Pedro, and for supplying 
the post-office at Carson’s Valley, also for carrying part of 
the Independence mail by California, allowing a pro rata in- 
crease of compensation for the distance by San Pedro, for the 
service to Carson’s Valley, and for such part of the eastern 
mail as was carried by California during all the time when 
said services were performed, as shown in the affidavits and 
proofs on file in the House of Representatives. 

“Src. 2. That the Postmaster-General be, and he hereby is, 
required to adjust and settle the claim of said Chorpenning 
as the surviving partner of Woodward and Chorpenning, for 
damages on account of the annulment or suspension of Wood- 
ward and Chorpenning’s contract for carrying the United 
States mail from Sacramento, in California, to Salt Lake, in 
Utah Territory, as shown in the affidavits and proofs on file 
in the House of Representatives. 

‘Src. 3. That the Postmaster-General be required to allow 
and pay to said Chorpenning his full contract pay, during the 
suspension of Woodward and Chorpenning’s contract, from 
the 15th day of March, 1853, to the first day of July of the 
same year, and also to allow and pay to said Chorpenning 
thirty thousand dollars per annum, from the first day of July, 
1853, when he resumed service under the contract of Wood- 
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ward and Chorpenning, down to the termination of his pres- 
ent contract, which said sum of thirty thousand dollars per 
annum shall be in lieu of the contract pay under both con- 
tracts, and the sums in this act authorized to be allowed shall 
be paid out of the Treasury.” ; 

Acting under this law, Postmaster-General Brown, on the 
25th of May, 1857, found due to Mr. Chorpenning $79,482, 
and on the 30th of October, of the same year, he added to 
that finding $29,590.95; making in all the sum of $109,072.95, 
which Mr. Chorpenning received under protest. He subse- 
quently petitioned Congress for further relief, and on the 15th 
day of July, 1870, the following resolution was adopted by 
Congress: 


6 Be it resolved by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
Postmaster-General is hereby authorized and directed to in- 
vestigate and adjust the claims of George Chorpennning un- 
der the first section of an act for his relief, approved March 
3, 1857, on the basis of compensation allowed by said act for 
the regular service, and the claim growing out of the curtail- 
ment and annulment of his contract on route No. 12801, on 
the basis of his agreement with the Postmaster-General for 
the service, to be settled as provided for the services named 
in said act of March 3, 1857; and the right of appeal from the 
findings of the Postmaster-General to the Court of Claims 18 
reserved and allowed to said claimant. 

‘Approved July 15, A. D. 1870.” 


Under this joint resolution the Postmaster-General, on the 
23d of December, 1870, made the following decision : 


‘¢ Whereupon I, John A. J. Creswell, Postmaster-General 
of the United States, do hereby certify that in performance 
of the duty enjoined upon me by the joint resolution of Con- 
gress, approved July 15, 1870, I have investigated and ad- 
justed the claim of George Chorpenning under the first sec- 
tion of an act for his relief, approved March 3, 1857, on the 
basis of compensation allowed by said act for the regular serv- 
ice, and the claim growing out of the curtailment and annul- 
ment of his contract on route No. 12801, on the basis of his 
agreement with the Postmaster-General for the service; and 
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that I do hereby award and determine that there is due and 
owing to said George Chorpenning from the United States, for 
and in full satisfaction and discharge of said claims, the sum 
of $443,010.60. 

“As witness my hand and the seal of the Post-Office Depart- 
ment, this 23d day of December, 1870. 

[SEAL. | “JOHN A. J. CRESWELL, 

*¢ Postmaster- General.” 


Payment of this money was arrested by the resolution of 
the House of Representatives, January 12, 1871: 


“ Resolved, That the Committee on Appropriations be in- 
structed to inquire into the allowance and manner of allow- 
ance of the claim of George Chorpenning, approved July 15, 
1870, and the Sixth Auditor be requested to delay the pay- 
ment of any warrant therefor till report thereon; and that 
they have power to send for persons and papers.” 

On the 9th of February, 1871, the following joint resolution 
was passed: 


‘s Be it resolved by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
joint resolution approved _July 15, 1870, entitled ‘A joint 
resolution authorizing the Postmaster-General to adjust the 
accounts of George Chorpenning,’ be, and the same is hereby, 
repealed.” 


This resolution repeals the law under which Mr. Creswell 
acted. And in the appropriation bill of March 3, 1871, a 
provision was inserted forbidding any part of that appropri- 
ation to be applied to “what is Known as the Chorpenning 
claim.” And in making appropriation for the Post-Office 
Department the same provision was also inserted. (16 Stat., | 
519, 572.) And in the appropriation bill of May 8, 1872, a 
similar provision is inserted against the “‘ Chorpenning claim.” 
(17 Stat., 82.) 

Thus the intent of Congress to prevent the payment of any 
part of what was called the “Chorpenning claim” is made 
clear; and the question is whether these acts of Congress do 
legally operate to prevent the payment of that claim? It is 
insisted by the counsel of Mr. Chorpenning that the reference 
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to the Postmaster-General was a reference to an arbitrator, to 
whom Mr. Chorpenning on the one hand and the Government 
on the other submitted the matter in dispute for adjudica- 
tion; that the Postmaster-General was an arbitrator in the 
highest sense; that he acted judicially ; that he was in fact a 
sort of judicial tribunal created by the Government; that his 
decision is an award binding like a judgment; that by reason 
of it the rights of Chorpenning were vested, and that the 
repealing act could not divest him of those rights, and that 
those rights thus vested involved the payment of the money 
as found due by the Postmaster-General. 

The repealing act of Congress cannot divest the rights of 
Chorpenning which were vested before the repeal; but the 
absolute right to receive payment of the money found to be 
due by the Postmaster-General was not vested by the Post- 
master-General’s decision. 

The Postmaster-General was not an arbitrator to whom 
both parties had agreed to submit their controversy and abide 
by the result, nor was he constituted a judicial tribunal com- 
petent to render judgment binding upon both parties. If he 
had decided that not a dollar was due to Mr. Chorpenning, 
Chorpenning would not have been bound by that decision ; 
he could have appealed again to Congress, just as in this case 
he did appeal to Congress for more after the decision of 
Postmaster-General Brown, from whom Chorpenning received 
$109,072.95. | 

A reference of a matter in dispute where both parties are 
not finally bound by the decision does not authorize the 
making of an award which shall operate in the nature of a 
judgment. The counsel for Mr. Chorpenning have, with 
great industry and ability, cited judicial decisions to prove 
that the United States are bound by their contracts with a 
citizen, and that rights vested before the repealing act are not 
affected by such repeal, and that laws retrospective in their 
action are unconstitutional. But it has never been held by 
this Department or by. the Supreme Court of the United 
States that the repeal of a joint resolution of Congress before 
the payment of the money which had been found due under 
a reference to the head of a Department did not prevent the 
payment of the money. 
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In the case of Gordon vs. The United States (¢ Wall., 193), 
it appears that on the 1st of June, 1860, a joint resolution 
was passed devolving upon the Secretary of War duties quite 
similar in their nature to those which were devolved upon the 
Postmaster-General] in the present case. 

The Secretary of War made an allowance in favor of the 
claimants of $66,519.85 on the 23d of November, 1860. On 
the 2d of March, 1861, Congress rescinded the resolution 
under which the claim was referred to the Secretary of War. 
This raised the precise question that we are now considering, 
and the court say: 

‘As respects the effect of the repealing statute of March 
2, 1861, the whole argument urged on behalf of the appellants 
is founded on a false assumption. It is asserted that this is 
a case of arbitrament and award, and was binding as such 
on the government, and that the repeal of the resolution of 
Congress could not affect or invalidate rights vested by the 
award previously made under it. But the Secretary of War 
was not an arbitrator. An arbitrator is defined as a private 
extraordinary judge, chosen by the parties who have a matter 
in dispute, invested with power to decide the same. The 
Secretary of War acted ministerially. The resolution con- 
ferred no judicial power upon him. In order to clothe a per- 
son with the authority of an arbitrator, the parties must mu- 
tually agree to be bound by the decision of the person chosen 
to determine the matter in controversy. The resolution 
under which the Secretary assumed to act did not authorize 
him to make a final adjustment of the matter embraced in it. 
It did not bind the appellant to an acceptance of the amount 
reported by the Secretary, or that he would cease to clamor 
for more after being a fifth time paid the amount of damages 
awarded to and accepted by him. * * * 

‘An arbitrament and award which concludes one party 
only is certainly an anomaly in the law. The various acts 
and resolutions of Congress in this case emanated from a de- 
sire to do justice and to obtain the proper information as a 
basis of action. and were not intended to be submissions to 
the arbitrament of the accounting officer. They were de- 
signed as instructions to the officer by which to adjust the 
accounts, Congress reserving to itself the power to approve, 
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reject, or rescind, or to otherwise act in the premises as the 
exigencies of the case might require. In other words, these 
references ouly require the officer to act in a ministerial, not 
a judicial capacity. 

The joint resolution of June 1, 1860, gave the appellant a 
tribunal before which his claim might be investigated. The 
repeal of that resolution only deprived him of that tribunal. 
It was competent for Congress to abolish the tribunal it cre- 
ated for the adjustment of the appellant’s claims, or it might 
have committed them to some other authority. In either 
event the claimant’s right would not have been violated, only 
his remedy for the enforcement of those rights would have 
been taken away or changed.” 

See further on this point opinion of Attorney-General 
Bates, 10 Opinions, 62, 271; Kelly v. Crawford, 5 Wall., 790. 

The decision in “The twenty per cent. cases” (20 Wallace, 
179), cited by the claimant’s counsel, does not change the law 
as laid down in the foregoing cases. 

The Chorpenning case came before the Court of Claims, as 
appears in Court of Claims Report, vol. 3, page 140. The 
court say: “But it is to be noted that no decision has 
yet been rendered against the Government on any so-called 
award, and the question is still entirely an open one whether 
such an award can be made the subject of an action against 
the Government.” Upon the question whether the court had 
jurisdiction the judges were divided, but the prevailing opin- 
ion was that “the Postmaster-General was invested with an 
exclusive jurisdiction,” and that the Court of Claims had not 
jurisdiction, and the petition was accordingly dismissed. 

It 1s to be noted, however, that this decision was rendered 
in 1867, and long before the joint resolution referring the case 
to the late Postmaster-General was repealed. Iam inclined to 
think that the Court of Claims would not now decline to en- 
tertain jurisdiction of the case. 

Congress has made no appropriation for the payment of this 
claim, but has taken especial pains to exclude it in the vari- 
ous acts of appropriation above cited; and without an appro- 
priation it cannot be paid. 

My conclusion is that in the present state of the law the 
amount found due by.the late Postmaster-General cannot be 
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paid out of any existing appropriation, and that the Court of 
Claims has jurisdiction in the case, and that the claim now 
made against the Post-Office Department may be transmitted 
to said court under section 1063 of the Revised Statutes. 
But I am clearly of opinion that the amount found due on the 
reference to the late Postmaster-General cannot be sued upon 
as a binding award; and, unless Congress shall interpose, I 
think the statute of limitations will bar the claim. 
Which is respectfully submitted. 
, EDWARDS PIERREPONT. 
The PRESIDENT. 


NoTE.—The Supreme Court of the United States, in the case of Chor- 
penning vs. The United States, which was decided during October term, 
1876, on appeal from the Court of Claims (4 Otto, 397), held that from the 
repeal of the joint resolution of April 15, 1870, authorizing tho Post- 
master-General to adjust the accounts of George Chorpenning, and from 
the prohibition in the act of March 3, 1871, directing that no part of the 
money thereby appropriated for the use of the Post-Office Department 
shall ‘‘be applied to the payment of what is known as the Chorpenning 
claim,” the implication is clear that nothing more was to be paid to him 
on account of said claim without further authority from Congress. 


CONTRACT FOR PATENTED ARTICLE. 


Where proposals were ‘received by the Chief Signal Officer from differ- 
ent parties to supply certain manifold forms, at rates greatly varying 
in amount, and that officer, before awarding the contract, was notified 
by the party making the highest bid that the manufacture of the mani- 
fold forms is covered by a patent owned by himself, and that no other 
bidder could supply them without infringing his patent—some of the 
other bidders, however, denying the validity of the patent, and claim- 
ing that they are not thereby precluded from supplying the article: 
Advised that, under the circumstances presented, the contract should not 
be given to the lowest or any other bidder, if the article to be supplied 
is covered by the terms of a patent, unless the Chief Signal Ofticer is 
satisfied that the bidder has authority from the patentee to manufacture 
and sell it. 


DEPARTMENT OF JUSTICE, 
July 23, 1875. 
Sir: I have examined the accompanying papers in relation 
to the purchase of manifold forms and carbon paper for the 
Signal Service of the Army, some of which were inclosed to 
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me in letters from the chief clerk of your Department, dated 
the 7th, 10th, and 11th ultimo, and the remainder were re- 
ceived with your letter of the 19th ultimo. 

It appears by these papers that the Chief Signal Officer 
recently advertised for proposals to furnish such articles as 
may be required for use at stations of the Signal Service 
during the year ending June 30, 1876, among which articles 
were included manifold forms and carbon paper. Proposals 
were subsequently received from different parties to supply 
the required quantities of the articles just named, at sums 
varying in amount from $20,675.00 to $4,730.25. Before award- 
ing the contract, however, the Chief Signal Officer was noti- 
fied by the party who had made the highest bid that the 
manufacture of manifold forms is covered by a patent owned 
by such party, and that no other bidder could supply that 
article without an infringement of the patent. On the other 
hand, the party whose bid was the lowest, and also the next 
lowest bidder, while conceding the existence of a patent for 
manifold forms, nevertheless claim that such forms had been 
manufactured both in England and in this country, and were 
in common use long prior to the date of the patent, and that 
they are not precluded thereby froin contracting to supply 
the articles required. 

Upon this the question is suggested, whether it would be: 
proper for the Chief Signal Officer to award the contract for 
furnishing manifold forms to the lowest bidder, or whether 
he should decline all bids except that of the patentee, which 
is the highest. 

Assuming that the right to manufacture, sell, and use man-. 
ifold forms, such as are required for the Signal Service, is 
protected by a valid patent, it would obviously be unwise- 
and improper on the part of an officer of the government to 
contract for the supplying of such articles with any party 
who is not authorized by the patentee to make and sell them, 
even though the party should tender a bond to indemnify the 
government against any loss or damage resulting therefrom. 
Now, a patent is of itself prima facie evidence of its validity ; 
that is to say, that the patentee was the original inventor of 
the thing patented, and that the same was new and useful, 
and hence it devolves upon those who deny the validity 
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thereof to show a prior invention, or to disprove its novelty 
and usefulness. In the case under consideration facts are 
alleged which, if true, would seem to be sufficient to estab- 
lish a want of novelty in the subject of the patent, and thus 
the absence of an element essential to its validity. But the 
appropriate place to determine issues of this sort, affecting a 
patent already issued, is before acompetent judicial tribunal. 

Under the circumstances presented, I do not think it ad- 
visable to award the contract for furnishing manifold forms 
to the lowest or any other of the bidders mentioned in the 
accompanying papers, if such articles are covered by the 
terms of the patent referred to, unless the Chief Signal Officer 
is satisfied that the bidder has authority from the patentee 
to manufacture and sell them. | 

I have the honor to be, very respectfully, 


EDWARDS PIERREPONT. 
Hon. W. W. BELKNAP, 


Secretary of War. 





CLAIM OF THE BIDDLE MANUFACTURING COMPANY. 


Bankruptcy proceedings against members of a partnership individually 
do not affect relations between such partnership and its creditors or 
debtors. 

DEPARTMENT OF JUSTICE, 
August 2, 18705. 
Sir: Referring to yours of the 22d of June, 1875, in regard 
to a claim of Nathan Thompson for balance due him on an 
experimental gun, and to the inclosures, [ have to say: Inas- 

much as the inclosed affidavit of G. E. Biddle (July 7, 1875) 

and the inclosed deposition of E. W. Bancroft, taken in the 

case of George E. Biddle vs. E. W. Bancroft, pending in the 

New York supreme court for the city and county of New York 

(July 22, 1875), show that the “Biddle Manufacturing Com- 

pany,” which contracted with the United States to construct 

the Thompson gun, was for that purpose a firm, composed of 

E. W. Bancroft, Nathan Thompson, G. E. Biddle, and (per- 

haps) N. Bailey, and not E. W. Bancroft alone (as represented 

in the previous applications connected therewith), it follows 
that the bankruptcy proceedings pending against E. W. Ban- 
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croft alone do not stand in the way of the settlement of the 
claim of the said “Biddle Company” against the United 
States, in case his contract had been completed. Bankruptcy 
proceedings against members of a partnership individually 
do not affect relations between such partnership and its cred- 
itors or debtors; and, consequently, the opinion of the Attor- 
ney-General of November 18, 1873, has no application to the 
present case. 
Very respectfully, 
S. F. PHILLIPS, 


Acting Attorney-General. 
Hon. W. W. BELKNAP, 


Secretary of War. 





PATENT FOR MINERAL LAND. 


Four persons, citizens of the United States, located 1,00U feet on the Red 
Pine Lode, in Utah Territory, in July, 1871. One of them, in July, 
1872, assigned to S., an alien, 40U feet of the same mine. In January, 
1874, 8. assigned the said 400 feet to D., a citizen of the United States, 
who has obtained the remainder of the 1,000 feet by proper assign- 
ments. Application is made by D. for a patent for the whole thousand 
feet: Held that D., by reason of the alienage of S., derived no right 
through him to a nntent for the 400 feet referred to, an that he is en- 
titled to a patent for only the 600 feet obtained from the other assignors. 


DEPARTMENT OF JUSTICE, 
August 6, 1875 

Sir: The case and questions submitted by you to the At- 
torney-General on the 11th of May last are as follows: 

“On the 18th of July, 1871, Jessie Foster, Chauncey Porter, 
HK. V. Ankram, and W. Ankram, citizens of the United States, 
located 1,000 feet on the “Red Pine” Lode, in the Ophir min- 
ing district, county of Toole, and Territory of Utah. On the 
29th of July, 1872, Chauncey Porter transferred to one N. 
Spofford 400 feet of said mine. The said Spofford was then, 
and is now, an alien, and has never declared his intention to 
become a citizen of the United States. There has never been 
any judicial determination that he was an alien, but proof es- 
tablishing that fact prima facie has been filed in this proceed- 
ing. On the 19th of January, 1874, he, the said Spofford, 
transferred to Marcus Daly the said 400 feet. The said Daly 
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has procured proper transfers of all the interest in and to the 
said lode other than that so transferred by said Spofford. He 
is ‘a citizen of the United States, and has made an application 
‘for a patent for the said thousand feet. Assuming that he . 
has complied with the law in all other respects, I desire to 
propound for your consideration and answer the following 
questions”: 

1. Does the fact that N. Spofford, an intermediate grantee 
and grantor, was an alien at the time of receiving and mak- 
‘ing the transfer of said 400 feet operate as a legal bar to the 
‘issuance of a patent to said Daly for said 1,000 feet or any 
portion thereof; and, if it does, for what portion ? 

2. Upon the facts aforesaid, can a patent issue legally to 
said Marcus Daly for said thousand feet or any portion thereof. 
and, if so, what portion ? 

Upon consideration of the above case, I am of opinion that 
Daly’s title to the patent for the 400 feet assigned to him by 
Spofford is no better than would have been that of such 
assignor. As Daly must deduce his title to a patent through 
Spofford, nothing occurs to me to hinder the application to 
his case of the well-known rule by which, at common law, 
purchasers of land from aliens took their title subject to all 
the disabilities of their assignors. (2 Kent, 61.) The present 
proceeding is one between the United States and the repre- 
sentative of an alien, and therefore such disabilities must 
control the result. No office found is necessary. (1 Eden, 128.) 

However, the dealing with Spofford does not infect Daly’s 
title to the parts of the location not included in such dealing. 
I therefore reply as follows: , | 

1. The relation of Daly to Spofford avoids the title of the 
former to a patent for the 400 feet purchased froin the latter, 
and leaves such title unaffected as to the remaining 600 feet. 

2. Therefore, Daly is entitled to a patent only for the 600 
feet obtained from others than Spofford. : 

I have the honor to be, very respectfully, .your obedient - 
‘servant, 

S. F. PHILLIPS, 


s Acting Attorney-General. 
Hon. CoLumMBvUs DELANO,- 
Secretary of the Interior. 
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FOX AND WISCONSIN RIVERS IMPROVEMENT. 


Under the act of March 3, 1875, to aid in the improvement of the Fox 
and Wisconsin Rivers (15 Stat., 506), the otticers in charge of that work 
cannot acquire land needed therefor by purchase directly from the 
owner, but must have recourse to condemnation. 


DEPARTMENT OF JUSTICE, 
August 11, 1879. 


Sir: I have sane the question presented for the con- 
sideration of the Attorney-General in a letter from Mr. H. T. 
Crosby, chief clerk of your department, dated the 8th of 
June, viz: ‘“ Whether, under the act of March 3, 1875, entitled 
‘An act to aid in the improvement of the Fox and Wisconsin 
Rivers,’ &c. (18 Stat., 506), the officers of the United States 
in charge of that improvement may acquire land needed there- 
for by purchase direct from the owner, or whether they have 
authority to make the acquisition by condemnation proceed- 
ings only?” 

The first section of the act declares that whenever, in the 
prosecution and maintenance of the improvement, it becomes 
necessary or proper, in the judgment of the Secretary of War, 
to take possession of any lands for canals and cut-offs, the 
officers in charge may, in the name of the United States, take 
possession of the same, “after first having paid or secured to 
be paid the value thereof, which may have been ascertained 
in the mode provided by the laws of the State wherein such 
property lies.” 

And the second section authorizes a part of the appropria- 
tion “now made” for the further prosecution of the improve- 
ment (t.e. the appropriation made by the act of March 3, 
1875, 18 Stat., 456) to be applied in payment of the property 
so taken. | 

The method of acquiring land described in this act is clearly 
not by bargain and _.sale or purchase directly from the owner, 
where the value or price is determined by agreement between 
the parties. Thus the value of the property which the officers 
are authorized to pay for and to take possession of must have 
been ascertained in the mode provided by the laws of the 
State; meanmg, unquestionably, the mode established by the 
local laws for the valuation of property where it is sought to 
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be acquired for public purposes under the right of eminent 
domain; in other words, where condemnation proceedings 
are instituted. The method of acquisition contemplated in 
the act seems, then, to be by proceedings of that character, 
and I think it does not authorize a. resort to any other. This 
View appears to me to be strengthened by the fact that in the 
act of June 23, 1874 (18 Stat., 237), making an appropriation 
for the same improvement, authority is expressly given to 
employ a part of that appropriation “for the purchase of 
such real estate as may be required,” &c., from which it may 
reasonably be inferred that if Congress had designed any 
portion of the appropriation made by the act of March 3, 
1875, to be thus employed, it would have manifested its will 
in terms equally explicit and unmistakable. 

I am accordingly of the opinion that the officers in charge 
of the work cannot, under the act in question, acquire land 
by purchase, but must have recourse to condemnation pro. 
ceedings where it becomes necessary to obtain the ownership 
of the property. 

I have the honor to be, very respectfully. 
8. F. PHILLIPS, 
Acting Attorney-General. 
Hon. W. W. BELKNAP, 
Secretary of War. 


DUTY ON TIMBER. 


Section 2504, Rev. Stat., schedule K, re-enacts a provision of the act of 
March 2, 1861, chap. 62, imposing a certain duty on ‘timber hewn,” 
while in the same schedule and section a provision of the act of June 
6, 1872, chap. 315, is re-enacted, imposing a different duty on “ timber 
squared or sided”: Held that, as regards squared or sided timber hewn, 
the latter provision superseded the former, and that this effect remains, 
notwithstanding the adoption of both in the Revised Statutes; but with 
respect to unsquared timber hewn, the provision taken from the act of 
1861 is still in force. (Opinion of June 19, 1875, referred to. ) 

Timber hewn by the natural taper of the tree, if not in the commercial 
sense squared, is ‘“‘timber hewn” within said schedule K. 


DEPARTMENT OF JUSTICE, 
August 14, 1875. 
Sir: In yours of the 25th ultimo a question is presented 
whether the expression “timber hewn,” in the first paragraph 
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of schedule K, Revised Statutes, section 2004 (page 473), 
brought forward from the act of 1861, chapter 68, is super- 
seded by the expression “timber squared or sided,” in the 
second paragraph of the same schedule, brought forward 
from the act of 1872. 

You inform me that the opinion of the Treasury Depart- 
ment previously to the enactment of the Revised Statutes 
was to that effect, but that since that enactment the decision 
has been that timber hewn is provided for by the first para- 
graph above mentioned. 

This question is not altogether on all-fours with that in 
relation to “timber sawed,” to which an answer was given by 
this department on the 19th of June last. Upon the whole, 
however, for like reasons, I think that, as regards squared or 
sided timber hewn, the act of 1872 superseded that of 1861, 
and that this effect remains, notwithstanding the adoption of 
the revisal. As for timber hewn by the natural taper of the 
tree, if not in the commercial sense squared, I am of opinion 
that it is technically “hewn,” and not a “manufacture of 
wood,” &¢., within schedule K, above cited, because both of 
these phrases are taken from the act of 1861, and such must 
necessarily have been the original interpretation. 

The act of 1872 did not repeal that of 1861 expressly, but 
only so far as inconsistent. The Treasury Department dis- 
covered such inconsistence between the expressions in the 
two acts as to timber (i. ¢., lumber) sawed, and also as to 
squared or sided timber hewn. So far, of course, the latter 
act superseded the former. I do not understand, however, 
‘that the Treasury Department has ever decided the question 
as to the duty upon unsquared timber hewn, or that as to the 
commercial designation of timber hewn taperingly (7. e., 
whether such timber be “squared ”). As regards all unsquared 
timber hewn, if there be any, I think that the 20th section of 
the act of 1861 must be still in force. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 
3 P 
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CASE OF THE BIDDLE MANUFACTURING COMPANY. 


Former opinion in this case referred to (see opinion of August 2, 1875), 
and for reasons stated advised that payment of the claim be suspended 
for a reasonable time, say thirty days. 


DEPARTMENT OF JUSTICE, 
August 19, 1875. 

Sir: I have read the caveat of William Birney, esq., as 
attorney for Mr. Donn Piatt, in the matter of the Thompson 
gun, and have also considered the question submitted by you 
in connection therewith in your note of the 18th instant. 

For Mr. Birney to show that “ The Biddle Company ” was 
(t. e., aS I understand him, was in general) “‘E. W. Bancroft,” 
as he proposes, would be to show no more than is admitted in 
the opinion, of this Department submitted to you on the 2d in- 
stant. 

The point established when the case was last here was that 
the relation between Bancroft and the Biddle Company being 
in general as above, it was agreed between Bancroft, Nathan 
Thompson, and G. E. Biddle that the name of the company 
might be used by them for the purpose of the contract (in 
question) with the United States; or, at all events, that all 
the benefits of such contracts should be shared equally be- 
tween those persons. Upon this point of fact there was a 
concurrence between Thompson (now in Europe, but repre- 
sented here by his attorneys, Messrs. North, Chase, and Wood, 
of New York) and Biddle and Bancroft (the two latter by 
affidavit and depositions, respectively). 

What Mr. Birney will have to show in order to affect the 
case as it now stands is that, for the purposes of that contract, 
the Biddle Company was E. W. Bancroft, and besides, that 
in such contract it was not the trustee or agent for the per- 
sons above named. Hedoes not expressly propose.to do that. 
However, as possibly he may have included such a purpose, 
I recommend that if he think it can be done, a reasonable 
time, say thirty days, may be allowed for such purpose, and 
that in the mean time payment be suspended. 

Although Mr. Birney discloses no interest on the part of his 
client (such as creditor of Bancroft, &c.) to give him a stand- 
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ing in the case, yet, er abundanti cautela, it may be more satis- 
factory to give the matter the above direction. 
Very respectfully, 
Ss. F. PHILLIPS, 
Acting Attorney-General. 
The SECRETARY OF WAR. 





TONNAGE DUES. 


Under sections 4219, 4225, and 4371, Rev. Stat., certain foreign vessels, 
when found trading between district and district, &c., are liable to 
tonnage dues (including light-money), amounting to one dollar and 
thirty cents per ton. 


DEPARTMENT OF JUSTICE, 
August 19, 1875. 
Sir: After consideration of yours of the 13th instant, I 
have to say that I am of opinion that under sections 4219, 
4925, and 4371 of the Revised Statutes, vessels not shown to 
belong to a foreign nation which has satisfied the President 
that its discriminating duties operating disadvantageously to 
the United States have been abolished (i. e., undocumented 
vessels) when found trading between district and district, or 
between different places in the same district, or carrying on 
the fishery, are still liable to tonnage dues (including light- 
money), amounting to one dollar and thirty cents per ton. 
Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 





CLAIMS FOR PROPERTY TAKEN FOR THE ARMY. 


By the act of February 18, 1875, chap. 80, which amends the Revised 
Statutes by adding after section 300 * * * ‘‘section 300 B,” the 
Commissary-General is aythorized to examine claims submitted by 
loyal citizens of the State of Tennessee, and of the counties of Berkeley 
and Jefferson, West Virginia, for subsistence stores taken or received 
during the rebellion. 

It is not material whether the actual presentation of such claims to him 
occurred before or after the adoption of that act. 
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Claims for Property taken for the Army. 


DEPARTMENT OF JUSTICE, 
August 25, 1875. 

Sir: Your letter of the 25th of May last, inclosing a com- 
munication from the Commissary-General of Subsistence, 
presents for my consideration the following question, sug- 
gested in that communication, viz: ‘*Has the Commissary- 
General of Subsistence legal authority to receive and exam- 
ine claims of loyal citizens of the State of Tennessee, and of 
the counties of Berkeley and Jefferson, West Virginia, for 
subsistence supplies ‘taken’ or ‘received’ during the war of 
the rebellion when such claims are presented to him subse- 
quent to March 3, 1871?” 

In connection with this question I have examined the vari- 
ous statutory provisions adverted to by the Commissary-Gen- 
eral, contained in the act of July 4, 1864, chap. 240 (13 Stat., 
381), the joint resolutions of June 18 and 28, 1866 (14 Stat., 360, 
370), the act of February 21, 1867, chap. 57 (14 Stat., 397), the 
act of March 3, 1871, chap. 116 (16 Stat., 524), the act of 
April 20, 1871, chap. 21 (17 Stat., 12), the act of March 3, 
1873, chap. 236 (17 Stat., 577), the act of June 16, 1874, chap. 
285 (18 Stat., 75), and the act of February 18, 1875, chap. 80 
(18 Stat., 316). 

Under the act of July 4, 1864, and the joint resolutions of 
June 18 and 28,'1866, the Commissary-General had authority 
to receive and examine claims of the description referred to, 
until by force of the act of March 3, 1871, as heretofore con- 
strued by this department (see 13 Opinions, 401), it was 
taken away. Of the subsequent acts it is unnecessary to. 
notice any here except the act of February 18, 1875. This 
act amends the Revised Statutes, by adding after section 300 
section 300 B,” which provides that ‘all claims of loyal citi- 
zens in States not in rebellion for subsistence actually fur- 
nished to the Army and receipted for by the proper officer 
receiving the same, or which may have been taken by such 
officers without giving such receipt, may be submitted to the 
Commissary-General of Subsistence, accompanied by such 
proof as each claimant may have to offer; and it shall be the 
duty of the Commissary-General of Subsistence to cause each 
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claim to be examined,” &c.; and the act further expressly 
declares that this provision “shall extend to the State of 
Tennessee, and to the counties of Berkeley and Jefferson, in 
the State of West Virginia.” 

‘By virtue of that amendment (which is substantially a re- 
enactment of the provisions in the act of July 4, 1864, and in 
the joint resolution of June 18 and 28, 1866, referred to above), 
the Commissary-General is authorized to examine claims 
submitted by loyal citizens of the State of Tennessee, and of 
the counties of Berkeley and Jefferson, in the State of West 
Virginia, for subsistence stores taken or received during the 
rebellion; and it is not material whether the actual presenta- 
tion of such claims to him occurred before or after the adop- 
tion thereof. 

I therefore answer the question propounded by you in the 
affirmative. 

I have the honor to be, very respectfully, 
EDWARDS PIERREPONT. 
Hon. W. W. BELKNAP, 
Secretary of War. 


PRESERVATION OF ARMY CLOTHING. 


The proviso in the Army appropriation act of March 3, 1875, chap. 133, 
viz, ‘‘That no part of this sum shall be paid for the use of any. patent 
process for the preservation of cloth from moth or mildew,” does not 
forbid the application of any patent process to the preservation of 
clothing where the use of the same may be obtained without paying 
or incurring any obligation to pay therefor. 

The appropriation referred to may accordingly be employed in applying 
the Cowles process, if its use can be had without charge. 


DEPARTMENT OF JUSTICE, 
August 25, 1875 
Str: I have considered the question proposed in a letter 
from Mr. H. T. Crosby, chief clerk of your department, dated 
the 30th ultimo, which was accompanied by a communication 
from Messrs. George A. Cowles & Co., of Philadelphia, and 
other papers touching the preservation of Army clothing by 


38 HON. EDWARDS PIERREPONT 
Preservation of Army Clothing. 


what is known as the Cowles process. The question put is, 
‘¢ Whether or not the appropriation for clothing for the pres- 
ent fiscal year (18 Stat., 454) can be legally used in applying 
this process to the preservation of Army clothing.” 

That appropriation is in the following terms: ‘For pur- 
chase and manufacture of clothing and camp and garrison 
equipage, and for preserving and repacking stock of clothing 
and camp and garrison equipage and materials on hand at 
the Philadelphia, Jeffersonville, and other depots of the Quar- 
termaster’s Department, one million four hundred and fifty 
thousand dollars: Provided, That no part of this sum shall 
be paid for the use of any pateht process for the preservation 
of cloth from moth or mildew.” 

The above question is understood to arise on the proviso 
just quoted, and it involves the inquiry as to the effect of the 
latter upon expenditures for one of the objects enumerated 
in the appropriation, viz, for ““preserving” the stock of cloth- 
ing on hand. That the proviso prohibits the payment of any 
part of the sum appropriated “for the use of any patent pro- 
cess,” for the object mentioned, is very clear, but with this its 
prohibitory operation seems to end.. It does not forbid the 
application of any patent process to the preservation of the 
clothing where the use of the process may be obtained with- 
out paying therefor or incurring any obligation to pay there- 
for. : . 

Accordingly, if the use of Cowles’s process can be had with- 
out charge, directly or indirectly, or without incurring any 
obligation to pay for such use, I think the appropriation in 
question may be legally employed in applying the same (i. ¢., 
in paying for the mere labor necessary to apply the same) to 
the preservation of Army clothing. | 

The papers received with Mr. Crosby’s letter are herewith 
returned. 

I am, sir, very respectfully, your obedient servant, 
EDWARDS PIERREPONT. 
Hon..W. W. BELKNAP, 
Secretary of War. 
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CLAIM OF THOMAS L. HIGGINS. 


It is not competent to the Third Auditor and Second Comptroller of the 
Treasury to adjust a claim for alleged loss or damage arising on breach of 
of a contract wherein the government undertook to furnish the claimant 
with transportation ‘‘for men and animals employed for the work, also 
for the necessary subsistence, forage, materials, machinery, and tools.” 

' The authority of those officers to settle claims or accounts of any kind 
against the United States is derivable sdlely from legislative enactment. 

The statutory provisions conferring upon them authority in that regard 
reviewed; and held that the authority so conferred does not extend to 
the settlement of any claims or accounts for compensation for damages 
(whether the damages were sustained by the loss of property or other- 
wise) other than such as are of the classes specifically described in 
those provisions. ; 


DEPARTMENT OF JUSTICE, 
September 9, 1875. 

Siz: I have examined the papers which accompanied your 
letter to the Attorney-General of the 30th of November last, 
in relation to the claim of Thomas L. Higgins. 

It appears by these papers that on the Ist of J uly, 1864, 
the claimant entered into a contract at Chattanooga, Tenn., 
with the military authorities of the United States, then in 
charge of the railroad leading from that point to Atlanta, Ga., 
by which he undertook to furnish all the cord-wood and cross- 
ties needed for that road, at specified rates, the delivery 
thereof to be made at such places and in such quantities as 
the superintendent of the road should direct. The contract 
contained, among other provisions, the following: “ Trans- 
portation to be furnished the undersigned (the claimant) free 
of cost over the United States military railroad lines for 
men and animals employed for the work, also for the neces- 
sary subsistence, forage, materials, machinery, and tools. 
* «* * Wither party has the privilege of terminating this 
contract by giving thirty days’ notice to the other.” 

The claimant entered upon the performance of the contract, 
and, while thus engaged, both the railroad and the adjacent 
country were suddenly abandoned by the Army, and were 
thereupon reoccupied by the enemy. At the time of the 
abandonment of the road the claimant had a large quantity 
of wood and ties already cut and prepared but not delivered, 
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which the enemy subsequently destroyed. For this he has 
since been allowed and paid by the Government the actual 
expense incurred by him in the cutting and preparation 
thereof. . 

His present claim is for compensation for the loss of prop- 
erty employed in performing the contract, consisting of horses, 
wagons, tools, supplies, &c., which loss was sustained, as he 
alleges, in consequence of the failure on the part of the mili- 
tary authorities to furnish him with such railroad transporta- 
tion as was necessary for the removal of the property on the 
abandonment of the country by the troops. This claim, 
which is essentially one for damages, is based on an alleged 
breach of the clause in the contract quoted above, providing 
that transportation should be furnished him free of cost over 
the military railroad lines for men and animals employed in 
the work, &c. It has already been before the Second Comp- 
troller, who, I understand, has rejected it on the ground of 
want of jurisdiction in the accounting officers of the Treasury _ 
to adjust or settle the same. But the Comptroller having 
since suggested a reference of the matter to this department 
for an opinion on that point, you have deemed the case of 
sufficient importance to act on his suggestion, and to submit 
for the consideration of the Attorney-General the following 
question: “Is the Government of the United States liable 
for any loss under the contract; and, if so, can the account- 
ing officers of the Treasury take jurisdiction in the prem- 
ises ?” 

I will first consider the question propounded by you in so 
far as it relates to the competency of the accounting officers 
(i.e, of the Third Auditor and Second Comptroller of the 
Treasury) to adjust a claim for loss or damage arising on a 
breach of the provision in the contract whereby the Govern- 
ment undertook to furnish the claimant with transportation 
“for men and animals employed for the work, also for the 
necessary subsistence, forage, materials, machinery, and 
tools.” 

Whatever authority those officers are invested with to ad- 
just or settle claims or accounts of any kind against the 
United States, owes its existence to legislative enactment, 
and can be attributed tono other source. It is proper, then, 
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at the outset to examine the statutes prescribing their duties, 
or conferring upon them powers in reference to this subject.. 

By section 277 of the Revised Statutes it is provided that 
“the Third Auditor shall receive and examine all accounts. 
relative to the subsistence of the Army, the Quartermasters’ 
Department, and generally all accounts of the War Depart- 
ment other than those provided for; all accounts relating to. 
pensions for the Army, and all aczounts for compensation for 
the loss of horses and equipments of officers and enlisted men 
in the military service of the United States, and for the loss. 
of horses and equipments, or of steamboats, and all other 
means of transportation in the service of the United States 
by contract or impressment; and, after the examination of 
such accounts, he shall certify the balances, and shall transmit 
such accounts, with all the vouchers and papers and the cer- 
tificate, to the Second Comptroller for his decision thereon.” 

To the several classes of “accounts” enumerated in this 
section, which it is the duty of the Third Auditer to receive 
and examine, may be added the accounts for Quartermaster’s. 
stores and subsistence “ taken” or “received” by the Army 
from “loyal citizens in States not in rebellion,” for the set- 
tlement whereof provision is made by the act of February 18, 
1875, chap. 80, entitled ‘“‘An act to correct errors and to sup- 
ply omissions in the Revised Statutes,” &c. 

By section 273 of the Revised Statutes it is made the duty 
of the Second Comptroller “to examine all accounts settled by 
the Second, Third, and Fourth Auditors, and certify the bal- 
ances arising thereon to the Secretary of the Department in 
which the expenditure has been incurred.” 

This, with the above, would seem to comprise all the legis- 
Jation in force (excluding, of course, any acts that may have 
been passed by Congress conferring power to settle particular 
cases) from which authority in the Auditor and Comptroller. 
to settle claims against the government may be derived, and 
from which anthority must be derived to enable those officers 
to take jurisdiction in the present case. 

But of the legislation just referred to it is only material, 
in this connection, to consider the first clause of the provision 
quoted above from section 227 of the Revised Statutes, viz: 
“The Third Auditor shall receive and examine all accounts 
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relative to the subsistence of the Army, the Quartermaster’s 
Department, and generally all accounts of the War Depart- 
ment other than those provided for; ” for the question of juris- 
diction involved in the matter in hand depends upon whether 
that clause confers authority to liquidate and settle a claim 
for compensation for damage by the loss of property founded 
on a breach of contract with the Quartermaster’s Depart- 
ment—the agreement in this case pertaining to that branch 
of the War Department, and the demand of claimant resting 
on an alleged breach of such agreement. 

Are claimsof this sortcomprehended by the following words 
in the clause referred to, viz, “accounts relative to the 
* * * Quartermaster’s Department,” or “accounts of the 
War Department,” within the meaning and intent of Congress ? 
I am inclined to think not. That this language was not meant 
to include such claims may fairly be inferred from the pres- 
ence of another clause in the same section, which does pro- 
vide for the settlement of accounts of that kind to a limited 
extent, by way of correspondingly enlarging, as it were, the 
authority of the Auditor. Thus, in the next following clause; 
it is made the duty of that officer to receive and examine 
(inter alia) “all accounts for compensation for the loss of 
horses and equipments of officers and enlisted men in the 
military service of the United States, and for the loss of 
horses and equipments, or of steamboats, and all other means 
of transportation in the service of the United States by con- 
tract or impressment.” 

The accounts designated in this clause are accounts for 
damage by the loss of the property described, as will be seen 
on reference to sections 3482 and 3483 of the Revised Stat- 
utes, which authorize the allowance thereof in the cases and 
under the circumstances therein mentioned. They are, more- 
ever, accounts for damage so sustained arising in the War 
Department, and if the first clause of section 277, by virtue 
of the generality of the language mentioned, extended to ac 
counts of that character (i. e., to accounts for damages aris- 
ing in the War Department), these same accounts would 
clearly fall within the scope of that clause, and thus the next 
clause, in so far as it authorizes the settlement thereof, would 
be unnecessary. But we are not to regard any part of a 
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statute as useless, when taken in connection with other parts 
of the statute, if it can be made to harmonize with such other 
parts so as to give it a sensible and intelligent effect. By 
viewing the first clause spoken of, then, as not extending to 
claims or accounts for damages arising in the Quartermaster’s 
Department or in the War Department, the necessity for in- 
troducing the provision in the second clause spoken of, to 
enable the Auditor to entertain the particular classes of ac- 
counts of that character there designated—in other words, 
the utility of such provision—is very manifest. 

From this examination of the sources of the jurisdiction of 
the accounting officers, to wit, the statutory provisions giving 
them authority to settle accounts, I cannot avoid the conclu- 
sion that it. does not extend to the liquidation and settlement 
of any claims or accounts for compensation for damages 
(whether the damages were sustained by the loss of property 
or otherwise) arising in the War Department, other than 
such claims or accounts of that character as are specifically 
inentioned in those provisions; a conclusion which, I may’ 
add, accords with the views expressed by several of my 
learned predecessors in office who had occasion to examine 
the same subject in connection with statutory provisions of 
like import. (See opinion of Attorney-General Nelson of 
May 29, 1844, 4 Opin., 327; opinion of Attorney-General 
Cushing of June 7, 1854, 6 Opin., 516; also, an opinion of 
Attorney-General Williams ot April 6, 1872.) 

That conclusion is, in my judgment, decisive upon the point 
of jurisdiction involved in the case now before me. The 
claim here is plainly not within any of the statutory provis- 
ions adverted to which authorize the settlement by the Aud- 
itor of accounts for compensation for damage in cases therein 
specifically designated; and as, from its character—being a 
claim for damage by the loss of property consequent upon an 
alleged breach of contract—the more general provisions con- 
ferring authority upon that officer to receive and examine ‘all 
accounts relative to the Quartermaster’s Department,” or “all 
— accounts of the War Department,” &c., do not appear to 
apply thereto, the result at which I arrive is that the account- 
ing officers of the Treasury have no power to adjust or set 
tle it. 


| \ 
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This seems to render unnecessary any consideration of 
so much of your question as relates to the liability of the 
United States for damage or loss sustained by the claimant 
in the manner alleged, and I accordingly express no opinion 
thereon. | 

The papers which accompanied your letter are returned 
herewith. | 

I have the honor to be, very respectfully, 


EDWARDS PIERREPONT. | 
Hon. W. W. BELKNAP, 


Secretary of War. 





DISPOSITION OF FEES COLLECTED FROM VESSELS. — 


In view of the absence of anything in the Revised Statutes indicative of 
an intent to change the purpose for which the fees enumerated in 
section 4381 were originally established, or to introduce a new rule 
of distribution: Held that, notwithstanding the revisal omits the pro- 
vision of the act of 1793 regulating the distribution of such fees, they 
should be distributed, as they have heretofore been, under the rule 
prescribed by that act. 


DEPARTMENT OF JUSTICE, 
September 11, 1875. 

Sir: In your letter of the 28th ultimo you submit for my 
consideration the question, ‘‘ Whether the fees provided for in 
section 4381 of the Revised Statutes should be paid into the 
Treasury for the use of the Government, or be distributed as 
directed in section 34.of the act of February 18, 1793, chap. 
8;” observing in this connection that that part of the last- 
cited section which relates to the distribution of those fees 
appears to have been omitted from the Revised Statutes. 

I am of the opinion that, notwithstanding the omission re- 
ferred to, the fees should not be paid into the Treasury, but 
be distributed, as they have heretofore been, under the rule 
originally prescribed. 

When the customs service was first created by Congress, 
the only provision made for the compensation of the principal 
officers (the collector, naval officer, and surveyor) was the 
allowance of certain commissions and fees, among which were 
included the fees in question; and from that time down to 


TO THE SECRETARY OF THE TREASURY. 45 
Payment to Robert B. Lacey. 


the present, the fees and commissions received by them (ex- 
cepting those officers whose compensation is regulated by the 
act of June 22, 1874, chap. 391) have constituted their chief 
source of compensation. I perceive nothing in the Revised 
Statutes which indicates an intent to change the purpose for 
which the fees enumerated in section 4381 were established 
in the beginning. As already intimated, they were then 
authorized to be collected solely with a view to the compen- 
sation of the customs officers; and for anything that appears 
they are still authorized to be collected with a view to the 
same end. | 

This being the case, the omission of the provision for dis- 
tributing those fees could only be of importance in so far as 
it might be taken to signify a design on the part of Congress 
to introduce a new scheme of distribution. But in the ab- 
sence of any express enactment on the subject, it may reason- 
ably be assumed, I think, that there was no such design, that 
the omission was casual or inadvertent, and that the rule of 
distribution was meant to remain as it had theretofore been. 

The papers which accompanied your letter are herewith 
returned. | 

I have the honor to be, very respectfully, 
EDWARDS PIERREPONT. 
Hon. B. H. BRISTOW, 
Secretary of the Treasury. 


NOTE.—By the act of February 27, 1877, chap. 69, entitled ‘““An act to 
perfect the revision of the statutes of the United States,” &c., the omission 
of the provision for distribution of the fees referred to in the foregoing 
opinion was supplied. 


PAYMENT TO ROBERT B. LACEY. 


Under the provision in the act of March 3, 1875, chap. 131, which reads, 
“To enable the Secretary of the Treasury to pay Kobert B. Lacey, 
late captain and quartermaster,” a certain sum, “as the amount due 
him as arrearages of pay while on duty and prior to his final dis- 
charge,” the settlement should take the course appropriate to an ac- 
count accruing in the Treasury Department, and payment be made by 


the Secretary of the Treasury without a requisition from the Secretary 
ot War. 
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DEPARTMENT OF JUSTICE, 

September 16, 1875. 
Sir: I have considered the questions submitted to me in 
your letter of the 30th ultimo, arising upon a provision in the 
deficiency appropriation act of March 3, 1875, chap. 131, 
which reads thus: **To enable the Secretary of the Treasury 
to pay Robert B. Lacey, late captain and assistant quarter- 
master of volunteers, the sum ot $1,043.91, being the amount 
allowed him.by the Second Comptroller, and certified to the 
Secretary of the Treasury, as the amount due him as arrear- 

ages of pay while on duty and prior to his final discharge.” 
The point on which doubt exists appears to be, whether 
payment to Mr. Lacey should be made by the Secretary of 
the Treasury only after a requisition shall have been issued 
by the Secretary of War, or whether payment should be 
made without the previous issue of such requisition. The 
answer to this involves one of the following consequences of 
a purely administrative character. In the former case the 
matter would take the course of settlement appropriate to an 


- account pertaining to the War Department; in the latter, it 


would take the course appropriate to an account accruing in 
the Treasury Department. : | , 

If the answer to the above question depended on the sub- 
ject-matter of the claim upon which Congress acted, perhaps 
the first-mentioned course would be proper here. But I 
think it depends wholly on the specific directions given in 
the statute as to the mode of payment, and that the subject- 
matter of the claim is unimportant. Congress having itself 
passed upon the merits of the claim, and made an appropria. 
tion to satisfy the same, has seen fit to provide for making 
the payment in a special manner; 7. e., not according to the 
ordinary way, which, looking to the subject-matter of the 
claim, would be through the agency of the Secretary of War. 
Hence the general provisions of law relating to the settlement 
or payment of claims originating in the War Department, to 
which you refer, do not apply. 

The statute in question devolves the duty of paying Mr. 
Lacey upon the Secretary of the Treasury. The effect of 
this provision is, I conceive, precisely the same as it would 
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be if the original claim had accrued elsewhere than in the 
War Department; and, viewing it in this light, I am of the 
opinion that payment should be made by you without a requi- 
sition from the Secretary of War, and that, consequently, the 
last-mentioned course of settlement is the proper one in this 
case. 

I return herewith the papers which accompanied your 
letter. | | 

I have the honor to be, very respectfully, 
EDWARDS PIERREPONT. 
Hon. B. H. BRISTOW, 
Secretary of the Treasury. 


LANDS AT MOUTH OF SAGINAW RIVER. 


The right of the United States, as owner of lot 3, in section 3, township 14 
north, range 5 east, at the mouth of Savinaw River, Michigan, to its 
proportion of the adjoining soil that has appeared above the surface 
of the river since 1839 is the same, whether such appearance is owing 
to alluvial deposits or to a recession of the water. 

Rules suggested for determining the extent and boundaries of that por- 
tion of said soil which belongs to the United States as owner of said lot. 

Proprietorship of the adjacent lots is not necessary, nor is any permission 
from riparian proprietors required, to give the United States a right, 
to erect range lights in the waters of Saginaw River; this is a matter 
between the United States and the State, and not one that concerns 
the shore owners. 


DEPARTMENT OF JUSTICE, 
September 20, 1875. 


Sir: In reply to the questions propounded relative to the 
rights of the United States as proprietor of lot number 3, in 
section 3, township 14 north, of range 5 east, at the mouth of 
Saginaw River, Michigan, I have the honor to say: 

First. That the right of the United States to its proportion 
of soil that has appeared above the surface since 1839 is not 
affected by the question whether it has arisen from gradual 
accretions to the soil by alluvial deposits or from a recession 
of the water, the rights by alluvion and dereliction being the 
same. 
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What each proprietor’s right to the newly-acquired lands is 
must be ascertained by determining what the river boundary 
was at the time lots 3 and 4 began to be held by several 
titles. Whichever lot was first conveyed, its owner began, 
from that moment, to have a claim adverse to the United 
States to a share of all subsequent accretions. 

Under the deed, as its language is quoted, the southeasterly 
boundary (upon land) extended to the bank of the Saginaw 
River as it then was, whether this point was forty-three 
chains or at a greater or less distance from the starting-point 
of that line. 

‘The Saginaw River” was the monument named in the 
deed. This will control the course and distance given. But 
itis by the monument as it then stood that we are to be 
guided. If from any cause, natural or artificial, it has since 
been removed, our first effort must be to ascertain what was 
its true location when that deed was delivered, in order to 
know the terminal point of this boundary. Accretions prior 
to that time, and subsequent to the grant of one of these 
lots, might possibly deflect the course of the line from that 
indicated as it approached the river; but it is not probable 
that this cause operated to make any material difference in 
the direction or termination of this line. The river may have 
then flowed so as to be tangent to the southeasterly boundary 
line, as delineated upon the plat at one or the other of the 
riparian points indicated by the lines there drawn, or at some 
point between them. Indeed, some intermediate point seems 
more likely to be correct; for it is not apparent how a reser- 
vation or conveyance of the whole or a part of lot No. 3 
could carry any part of lot No. 4. It clearly could not if 
owned by a different proprietor. 

The letter of Major Hains to you speaks of a reservation of the 
lot by the United States in 1839, while the other communica- 
tions mention it as conveyed to the United States by some 
grantor, whose language is quoted. 

Where the true riparian termination of the southeasterly 
boundary was and is depends upon facts thus left uncertain. 
If the United States reserved lot No. 3 only, or if that (or a 
part of it) was conveyed eo nomine to the United States 
(another person owning lot No. 4), it is evident that the 
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southeasterly boundary line could not cross that which 
divides lots 3 and 4. As the monument must govern course 
as well as distanee, the lot line would have to be followed 
from the point of intersection “to the Saginaw River.” But 
if land within certain boundaries was either reserved or con- 
veyed, without mention of lots (or of lot lines), then the 
course indicated would have to be followed.till the Saginaw 
River was reached, provided the grantor owned all the land 
the line thus protracted would traverse. 

This is all matter of fact, to be ascertained by examination 
of deeds and papers, and by inquiry of persons who know 
where the Saginaw River then flowed. 

To determine what of the accretion (or dereliction) belongs 

to the United States, the ancient line (say, in this instance, 
that whieh existed when there was first a different ownership 
of these lots) upon the river must be measured, and it must 
be ascertained how many feet each proprietor owned upon 
this line; then divide the newly-formed river line into equal 
parts and appropriate to each proprietor as many of these 
parts as he owned on the old line, as is stated in the letter 
of the United States district attorney to General Weitzel, and 
in the opinion from which he quotes, subject to the modification 
there mentioned as to the measurement of sharp projections 
and indentions (such as appear to be part of the shore of lot 
No. 4), in which case the general available line on the river’ 
ought to be taken. 

The purpose is to give to each proprietor a length on the 
new water line proportioned to his length on the old water 
line, whether the one be longer or shorter than the other. 

It will thus be seen that the point from which the riparian 
line should now be drawn depends upon a division of the 
acquired land, and may thus be brought either south or north 
of the place at which the southeasterly boundary line (if pro- 
tracted upon the course. given, or as a continuation of the 
division line of lots) would touch the river. 

By a division of the alluvion in the manner above stated, 
the point where the present southeasterly boundary reaches 
the river is to be ascertained; and from this point, when thus 
found, the riparian line extends, as near as may be, perpen- 

4p 


-———. 


50 HON. EDWARDS PIERREPONT 
Lands at Mouth of Saginaw River. 


dicularly to the course of the stream there, without reference 
to the direction of the boundary lines on shore. 

Second. In reply to the second question, I would respect- 
fully submit that, in my judgment, the United States have the 
right to erect range lights in the waters of the Saginaw 
River without reference to the ownership of the adjacent 
lots or any permission from riparian proprietors. 

If this be so, any effort to ascertain riparian lines is need- 
less, since these can only become important in case of the 
erection of wharves, Xc., along the shore. 

As appears in the cases cited by the district attorney, the 
title to lands once owned by the United States, bordering 
upon a navigable river, stops at the stream. 

The riparian owner has no right, then, except that of 
wharfage, &c., which belongs to one owning lands adjoining 
a river in which the tide ebbs and flows. 

The State of Michigan has a right of eminent domain over 
the soil under its navigable rivers, and it has been held that 
this soil was not at all granted to the United States, but 
reserved tothe State; but the latest decisions of the supreme 
tribunal reiterate that the State sovereignty over the beds of 
navigable streams is only for municipal purposes; never to be 
so used as to affect the exercise of any national right of emi- 
nent domain or jurisdiction. | 

To amount to an exercise of this national nght of eminent 
domain might require some unequivocal expression of such a 
purpose, like a law expressly authorizing the placing of range 
lights at the entrance of Saginaw River; and not the mere 
passage of an act to appropriate a certain sum for the im- 
provement of that river, which it was proposed thus to ex- 
pend. 

At all events, this is a question between the Federal Gov- 
ernment and that of Michigan, and not one that concerns the 
shore-owners. 

Very respectfully, your obedient servant, 
EDWARDS PIERREPONT. 
Hon. B. H. BRISTOW, : 
Secretary of the Treasury. 
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CUSTOMS DUTIES. 


Velvet and ready-made clothing, in which silk is the component material 
of chief value, but containing cotton, flax, wool, or worsted to the extent 
of 25 per cent. or over in value, are dutiable at 60 per cent. ad valorem. 

Provisions of schedule H in section.2504 Revised Statutes, and of section 1 
in the act of February 8, 1275, chap. 36, considered and construed with 
reference to the duty upon the articles above described. 


DEPARTMENT OF JUSTICE, 
September 27, 1875. 

SIR: In yours of the 24th instant you call attention to the 
provisions of the customs.duties acts upon articles made of 
silk (Rev. Stat., sec. 2504, schedule H; act of 1875, chap. 36, 
sec. 1), and ask an expression of my views “ whether velvet 
and ready-made clothing, in each of which silk is the compo- 
nent material of chief value, but containing cotton, flax, wool, 
or worsted to the extent of 25 per cent. or over in value,” are 
dutiable at 60 per cent. ad valorem, or at 50 per cent. ad va- 
lorem. . 

The proviso to the first section of the act of 1875 (above) 
expressly excludes from its operation all articles of silk con- 
taining cotton, &c., to the extent mentioned as characterizing 
the articles in question. 

We are, therefore, remitted to a consideration of the law as 
it stood before, which law is contained in schedule H, men- 
tioned above. 

The sixth and seventh paragraphs of that schedule, respect- 
ively, impose a duty of 60 per cent. ad valorem upon “ vel- 
vets” and “ready-made clothing” of which silk 18 a component 
material of chief value.- Inasmuch’ as these articles remain 
‘otherwise provided for” than in the last paragraph of that 
schedule, the latter has no application to them. 

The result is that the rate of tax upon the above velvets and . 
ready-made clothing is the same as if they had been included 
in the act of 1875. But such rate is not because of such act, 
but because of the previously existing policy as to them, for 
the continuance of which Congress has expressly provided. 
If Congress had enacted in the proviso to the first section of 
the act of 1873 “that this rate shall not apply,” &c., a diffi- 
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culty might have been suggested that does not now exist. 
But even then it would probably have been held that what 
was meant therevy was “that, so far as this act goes, this rule 
shall not apply,” &c., thus leaving such rate to be fixed by 
any other act applicable thereto. | 
With great respect, your obedient servant, 
Ss. F. PHILLIPS, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 


LICENSE AND ENROLLMENT OF CANAL-BOATS. 


Under section 4371 Revised Statutes, and the act of April 18, 1874, chap. 
110, vessels usually called canal-boats, of more than five tons burden, 
trading from place to place in a district, or between different districts, 
on navigable waters of the United States (except such as are provided 
with sails or propelling machinery of their own adapted to lake or coast- 
wise navigation, and also such as are employed in trade with the Can- 
adas), are exempt from license or enrollment as well where in the trade 
in which they are engaged they do not enter a canal of a State, as where 
their voyages are partly on such navigable waters and partly on a State 
canal. ° 

The act of 1874 does not contemplate boats employed exclusively on the 
‘Cinternal waters” of a State where the same are not also navigable 
waters of the United States, nor boats employed exclusiveiy on the 
“canals of a State.” It contemplates boats which are employed on 
navigable waters of the United States as well as on the canals or inter- 
nal waters of a State. 

The rule as to exemption from enrollment or license provided by that act 
is not coufined in its operation to waters within the interior of each 
State, but extends to any waters coming under the denomination of 
navigable waters of the United States, irrespective of their geographi- 
cal location. 


DEPARTMENT OF JUSTICE, 
October 19, 1875. 
Sir: I have considered the following question, submitted 
to me by Hon. C. F. Burnham, Acting Secretary of the 
Treasury, on the 23d of August last, in a letter of that date, 
namely: ‘Whether under section 4371 Revised Statutes, 
and the act of April 18, 1874, amending the coasting act of 
February 18, 1793, vessels usually called canal-boats, of more 
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than five tons burden, are required, like other vessels, to be 
documented as vessels of the United States, if found trading 
from place to place in a district, or between different districts, 
on navigable waters of the United States, provided, first, that 
such canal-boats do not enter a canal; or, second, that they 
trade in such a manner that the voyage is partly on a canal 
and partly on navigable waters of-the United States.” 

The meaning and effect of the act of April 18, 1874, cited 
above, in regard to the licensing of canal-boats, are more 
easily apprehended, and at the same time more correctly un- 
derstood, by keeping in view the circumstances or conditions 
under which such boats were previously required by law to be 
licensed. 

It has been held by the Supreme Court of the United 
States that the acts of Congress for the enrollment and 
license of vessels “‘only require such enrollment and license 
for vessels employed upon the narigable icaters of the United 
States.” (See the case of The ontello, 11 Wall., 411.) And 
in the case just referred to the court observed “that if a 
river is not of itselfa highway for commerce with other States 
or foreign countries, or does not form such highway by its 
connection with other waters, and is only navigable between 
different places within the State, then it is not a navigable 
water of the United States, but only a navigable water of a 
State,” and those acts have no application. 

The same court has also held that thoygh the limitation of 
the power of Congress over commerce among the several 
States, with foreign nations, and with the Indian tribes, 
necessarily excludes from Federal control all that commerce 
which is carried on entirely within the limits of a State and 
which does not extend to or affect other States, yet that 
where a vessel plying exclusively between places in the same 
State and only on the internal waters thereof (the same being 
also navigable waters of the United States), is employed in 
transporting merchandise of which a portion is destined to 
places in other States or came from places without the State, 
such vessel is engaged in commerce between the States, and 
is Subject to the enrollment and license laws of Congress, 
though she may not be running in connection with, or in 
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continuation of, any line of vessels or railway leading to other 
States. (See the case of The Daniel Ball, 10 Wall., 557.) 

From these authoritative decisions touching the applica- 
tion of the enrollment and license laws of Congress to vessels 
engaged in commerce it is very clear that, before the act of 
April 18, 1874, canal-boats came under the operation of those 
laws (there being no exemption in their favor of which I am 
aware prior to that act) when such boats were employed, (1) 
on navigable waters of the States, (2) as instruments of inter- 
State or foreign commerce, though plying between places and 
on waters wholly within the limits of a single State. On the 
other hand, such boats were not affected by those laws if em- 
ployed exclusively on the canals constructed by any State, 
since these cannot, as it would seem, be deemed navigable 
waters of the United States (see Veazie vs. Moore, 14 How., 

75); nor if employed exclusively on the internal waters (7. ¢., 
on waters entirely within the territorial limits) of a State, 
unless these waters are also navigable waters of the United 
States; nor if employed exclusively within the territorial lim- 
Its of a State, though on navigable waters of the United 
States, unless they were engaged in commerce between the 
States or with foreign nations. 

Recurring now to the act of April 18, 1874, I find that it 
provides as follows: “ That the act to which this is a supple- 
ment shall not be so construed as to extend the provisions of 
the said act to canal-boats, or boats employed on the internal 
waters or canals of any State; and all such boats, excepting 
only such as are provided with sails or propelling machinery 
of their own, adapted to lake or coastwise navigation, and 
excepting such as are employed in trade with the Canadas, 
shall be exempt from the provisions of the said act and from 
the payment of all customs and other fees under any act of 
Congress.” 

It has already been shown that the statutory provisions 
referred to in this act, according to the construction thereto- 
fore placed upon them by the Supreme Court, did not apply 
to canal or other boats when employed exclusively on the 
‘Cinternal waters” of a State where the same are not also 
navigable waters of the United States, nor to such boats 
when employed exclusively on the “ canals of any State,” as 
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these are not navigable waters of the United States. Hence 
boats thus employed could not have been within the contem- 
plation of Congress in passing the act; for, with respect to 
them, the act has nothing to operate upon. The boats con- 
templated were obviously those which are employed on navi- 
gable waters of the United States as aell as on the canals or 
internal waters of a State. But since their employment in 
inter-State or foreign commerce on the navigable waters of 
the United States was that alone which rendered them sub- 
ject to the enrollment and license laws, this employment, it is 
conceived, was alone meant by Congress to be essential to 
bring them within the act; as it must have been a matter of 
indifference to that body whether a canal or other boat en- 
gaged in such navigation was or was not also employed on a 
canal of any State or on waters thereot which are not navi- 
gable waters of the United States. 

‘I ineline, therefore, to the view that a boat answering to 
the description of a canal-boat, not falling under either of the 
exceptions contained in the second clause of the act, and 
which is employed on navigable waters of the United States, 
comes within the act as well where, in the trade in which it 
is engaged, it may never enter a canal of any State, as where 
its voyages are partly on such navigable waters and partly 
on a State canal. | 

Furthermore, it seems to me that there is uu restriction as 
to the locality of these waters; that is to say, whether they 
lie within the interior of a State or exterior thereto. This is 
apparent from the exceptions introduced in the second clause 
of the act, which except from its benefits such boats as are 
provided with “sails or propelling machinery of their own 
adapted to lake or coastwise navigation,” and such boats as 
are “employed in trade with the Canadas.” The reference to 
lake and coastwise navigation in the one case, and the par- 
ticular trade mentioned in the other, show, I think, that the 
rule as to exemption from enrollment and license provided 
by the act was not intended to be limited in its operation 
to waters within the interior of each State, but was designed 
to extend generally to any waters coming under the denomi- 
nation of navigable waters of the United States, irrespective 
of their geographical location. 


56 HON. EDWARDS PIERREPONT 








District of Columbia 3.65 Bonds. 


nr i ee atc 


Accordingly, to the question submitted to me which is 
stated in the beginning of this communication, I give a nega- 
tive answer. 

I have the honor to be, very respectfully, 


EDWARDS PIERREPONT. 
Hon. B. H. BRISTow, 


Secretary of the Treasury. 


DISTRICT OF COLUMBIA 3.65 BONDS. 


The faith of the United States is, by section 7 of the act of June 20, 1874,. 
chap. 337, and the amendatery act of February 20, 1875, chap. 94, 
pledged for the payment of the interest and pre of the bonds 
known as the 3.65 District of Columbia bonds. 


DEPARTMENT OF tea 
October 22, 1875 

Sir: The question submitted by the President to the At. 
torney-General is whether “the faith of the United States 
is pledged to provide for the payment of the interest and 
principal of the 3.65 District bonds.” 

That the faith of the United States is so pledged I have no 
doubt whatever, and I respectfully suggest that the contrary 
Opinions which have been given by some eminently respect- 
able lawyers have resulted from a hasty and superficial ex- 
amination of the question. The true relation which the Dis- 
trict of Columbia bears to the Federal Government seems to 
have been entirely overlooked. 

Under Article I, section 8, clause 17, of the Constitution, 
Congress has power “to exercise exclusive legislation in alk 
cases whatsoever, over such district (not exceeding ten miles 
Square) as may, by cession of particular States, and the 
acceptance of Congress, become the seat of the Government 
of the United States, and to exercise like authority over all 
places purchased by the consent of the legislature of the State 
in which the same shall be, for the erection of forts, maga- 
zines, arsenals, dock-yards, and other needful buildings.” 

Section 1795, Revised Statutes of the United States, pro- 
vides that “AT that part of the territory.of the United States 
included within the present limits of the District of Columbia 
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shall be the permanent seat of Government of the United 
States.” 3 

Thus Congress has supreme legislative power over the Dis- 
trict of Columbia, a power which has never been delegated 
to any local municipality. Congress exercises direct, exclu- 
sive, and absolute legislative authority over the District. 

Congress fixes the rate of taxation, declares what property 
shall be subject to or exempt from taxes in the District, and 
prescribes the mode of assessment and the enforcement ot 
collection of the taxes imposed. (See the act of Congress 
approved March 3, 1875, entitled ‘‘An act for the support of 
the government of the District of Columbia for the fiscal 
year ending June 30, 1876, and for other purposes.”) 

The Treasury of the United States is by law the sole de- 
pository of the taxes and revenues of the District. The debt 
for which Congress authorized the issue of these bonds was 
made by officers of the United States, whom the President had 
appointed and whom the Senate had confirmed, and the debt 
was contracted chiefly for improving the streets, avenues, 
and sewers of the District, which are the exclusive property 
of the United States. (Van Ness vs. City of Washington, 4 
Peters, 232.) 

Had there been no specific pledge on the part of the Gov- 
ernment, it would have been bound upon every principle of 
law, good faith, and common honesty to pay the interest and 
principal of these bonds. The debt was incurred by its own 
officers, the money borrowed was expended for the improve- 
ment of its own property, under its own direction. 

But on the 20th of June, 1874, Congress passed an act 
‘which provides in the seventh section for the issue of the 
“ District 3.65 bonds,” and, to leave no doubt about the liabil- 
ity of the Government, the act of February 20, 1875, was. 
passed, entitled “An act to amend an act entitled ‘An act for 
the government of the District of Columbia, and for other 
purposes, approved June 20, 1874.’” | 

‘“SEc. 7. That the sinking-fund commissioners of said 
District are hereby continued; and it shall be the duty of 
said sinking-fund commissioners to cause bonds of the Dis- 
trict of Columbia to be prepared in sums of fifty and five 
hundred dollars, bearing date August first, eighteen hundred 
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and seventy-four, payable fifty years after date, bearing inter- 
est at the rate of three and sixty-five: one-hundredths per 
centum per annum, payable semi-annually, to be signed by the 
secretary and the treasurer of said sinking-fund commission- 
ers and countersigned by the comptroller of said District, and 
sealed as the board may direct, which bonds shall be exempt 
from taxation by Federal, State, or municipal authority; en- 
graved and printed at the expense of the District of Colum- 
bia, and in form not inconsistent herewith; and the faith of 
the United States is hereby pledged that the United States will, 
by proper proportional appropriations as contemplated in this 
act, and by causing to be levied upon the property within said 
District such taxes as will do so, proride the revenues necessary 
to pay the interest on said bonds as the same may become due and 
payable, and. create a sinking-fund for the payment of the prin- 
cipal thereof at maturity. Said bonds shall be numbered con- 
Secutively and registered in the office of the comptroller of 
said District, and shall also be registered in the office of the 
Register of the Treasury of the United States, for which last- 
named registration the Secretary of the Treasury shall make 
such provision as may be necessary; and said commissioners 
Shall use all necessary means for the prevention of any un- 
authorized or fraudulent issue of any such bonds. And the 
said sinking-fund commissioners are hereby authorized to ex- 
change said bonds at par for like sums of any class of indebt- 
edness in the preceding section of this act named, including 
sewer taxes or assessments paid, evidenced by certificates of 
the auditing board provided for in this act.” 

The act still further provides that “The interest of all said 
bonds shall be payable at the Treasury of the United States.” 

Section 7 reads: ‘“‘And the faith of the United States is 
hereby pledged that the United States will - * * 
provide the revenues necessary to pay the interest on said 
bonds as the same may become due and payable, and create a 
sinking-fund for the payment of the principal thereof at ma- 
turity.” 

The fact that the act points out the means, over which the 
United States has the absolute power, to provide the reve- 
nues to meet these obligations only strengthens the pledge 
of faith which the Government gives. 
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It was never yet imagined that the obligation of the Gov- 
ernment was relaxed or its faith less securely pledged when 
it obtained loans in 1842 and subsequently, and pledged the 
proceeds of public lands and the customs revenues to secure 
the payment of those loans, because of the mention of those 
resources of the nation. ; 

The faith of the United States is clearly pledged to the 
payment of the interest on these “3.65 District bonds” as the 
same falls due, and to the payment of the principal of the 
bonds when the same mature. 

There is no way short of the shameless violation of the 
clearest principles of settled law and honest dealing that the 
Government ean escape from the full payment of these bonds. 

First. The United States themselves contracted the debt 
for which the bonds were given. 

Second. The United States used the money or labor for 
which these bonds were given to improve theirown property. - 

Third. The United States themselves authorized the issue 
of these bonds to secure their own debt. 

Fourth. The United States, by specific act of Congress, 
pledged the faith of the nation for the full payment of these 
bonds, and thus induced innocent holders to take the same 
and part with value. 

Fifth. The United States, to give additional credit to these 
bonds, pointed out the very ways and means by which they 
would securely provide the revenues to meet the interest and 
principal; the Government having absolute control over the 
ways and means suggested. 

Sixth. The United States still further added to its pledge 
and strengthened confidence in its plighted faith by provid- 
ing in the same act of February 20, 1875, that “the interest of 
all said bonds shall be payable at the Treasury of the United 
States.” 

If the faith of the United States is not pledged to the pay- 
ment of both principal and interest of these bonds as the 
same mature, then the United States have. never pledged 
their faith for any debt. 

It is entirely clear that if any individual stood in the same 
relation towards the bondholders which the United States 
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now holds, he could be forced in any court of law to pay the 
honest holders of these bonds. 

It is not of the smallest consequence whether you treat the 
United States as guarantors that the revenues shall be raised 
in a particular way to meet the bonds, or as directly responsi- 
ble to the holders. If the United States are considered as 
guarantors of the revenues, it comes to the same thing; they 
agree that certain means under their absolute control shall 
be employed to raise the necessary revenue, and thus pledge 
that the revenues shall be raised ; the force of the obligation 
is thereby increased. 

I have the honor to remain, your very obedient servant, 
EDWARDS PIERREPONT. 
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The PRESIDENT. 


EFFECT OF PARDON. 


To satisfy the requirement of the statute which makes ‘the loyalty of 
the claimant” an essential element in a claim presented under the act 
of July 4, 1864, chap. 240,in order to warrant a recommendation for 
settlement thereof, proof of a pardon is sufficient. 


DEPARTMENT OF JUSTICE, 
October 26, 1875. 

Siz: In reply to your inquiry as to the effect of the oath 
of allegiance upon subsistence claims presented under the act 
of July 4, 1864, chap. 240, § 3 (13 Stat., 381, 382), I would re- 
spectfully reply that that act relates to subsistence furnished 
in States not in rebellion, 7. ¢e., whose citizens are not assumed 
to be belligerents; hence the property is not enemy’s prop- 
erty, nor taken as such. If there be a refusal to pay for it, 
it must be on account of the personal conduct of its owner to- 
ward the Government in rendering aid and comfort to those 
in arms against it; an offense which the President has power 
to pardon, by extending his clemency to each guilty individ- 
ual, or by a general amnesty to a whole class. 

The Commissary of Subsistence must be “convinced that 
the claim is just and of the loyalty of the claimant” before 
he can report the claim with a recommendation of settlement. 
How is he to be “convinced” of the facts first to be found be- 


TO THE SECRETARY OF WAR. 61 
Naval Officer in Merchant Service. 


fore he can recommend payment. Clearly, by evidence. He 
is, pro hac vice, the tribunal to determine whether or not the 
basis of a legal claim against the United States exists. Then 
he should proceed in the ordinary manner of investigating 
facts. Among these facts, prominent is that of the loyalty of 
the claimant. A pardon is introduced as evidence of it. True, 
this shows that guilt has once existed, but, at the same time, 
that it has been entirely blotted out, “so that in the eye of 
the law the offender is as innocent as if he had never com- 
mitted the offense.” He is restored to his civil rights, among 
which is that of claiming from his government compensation 
for his property used by it. Property seized and condemned 
for whatever cause is not restored by a pardon, nor is any 
right to compensation thereby conferred, nor,if taken and 
sold under a valid decree and its proceeds paid into the 
Treasury, can its value be obtained; but if taken for military 
use, With an intention of payment upon proof of loyalty, that 
condition is satisfied and that proof is made as completely by 
a pardon as in any other manner. Such is the effect of the 
decision of the Supreme Court. It is believed that this is a 
comprehensive answer to the several questions propounded. 
Very respectfully, your obedient servant, 
EDWARDS PIERREPONT. 
The SECRETARY OF WAR. 


NAVAL OFFICER IN MERCHANT SERVICE. 


A naval officer cannot lawfully serve as master of a private steam-vessel 
in the merchant service without having previously obtained the license 
required, by section 4438 of the Revised Statutes, although he may be 
eligible, by virtue of his commission, to take command of a steam- 
vessel of the United States in the naval service. 


DEPARTMENT OF JUSTICE, 
October 26, 1875. 
Sir: .A commander in the United States Navy, in order to 
justify him in assuming the position of master of a merchant 
steam-vessel, should procure the license required by the Re- 
vised Statutes, sections 4438 and 4439. 
The United States vessel which Commander Philip’s com- 
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mission entitles him to command is a vessel owned. by the 
United States in the naval service, and not one owned by 
citizens of the United States in the merchant service. To 
command the latter, the laws specially relating to that sub- 
ject must be referred to and complied with. 
Very respectfully, yours, 
EDWARDS PIERREPONT. 
The SECRETARY OF THE TREASURY. 


SUSPENSION OF OFFICERS. 


An order of the President suspending an officer, under section 1768 Rev. 
Stat., lakes effect upon due notice thereof to the officer, unless by the 
terms of the order it is to take eftect at a stated time after notice. 
Receipt of the order by the officer is due notice. 

Where an officer is suspended, but continues afterwards to perform the 
duties of the office (there being no one at the time authorized to enter 
upon the performance of such duties), his acts are those of an officer 
de facto, and are valid so far as they concern the interests of the public. 


DEPARTMENT OF JUSTICE, 
November 20, 1875. 

Sir: In your communication of the 6th instant, you state 
that on the 28th of April last, during a recess of the Senate, 
the President issued an order suspending the receiver of pub- 
lic moneys at Dardanelle, Ark., and at the same time desig- 
nated a person to perform the duties of that office tempora- - 
rily ; that the person so designated has failed to qualify and 
enter upon the performance of the duties of the office; that 
those duties have in the meantime been performed by the 
officer suspended, &c.; and, in connection with these facts, 
you present for ny opinion the following questions: | 

‘First. When do the official acts of an officer suspended 
under the provisions of section 1768 cease and determine; 
upon the receipt by him of the order of suspension, or upon 
the qualification of his successor in the manner required by 
section 1768 and also by section 2236 ? 

‘‘Second. If the order of suspension takes effect upon its 
receipt by the officer suspended, what steps are necessary and 
ean be taken to legalize the acts performed by such officer 
since the order of suspension ?” 
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In reply to your first question, I answer that an order is- 
sued by the President under section 1768 of the Revised Stat- 
utes, suspending an officer, takes effect upon due notice of 
such suspension, and that the receipt of such order by the 
officer is due notice; and if the order of suspension does not 
in terms limit the time at which the order is to take effect, it 
operates from the date of service of such order. An officer 
thus suspended is not entitled to pay after his suspension; and 
if he continues to exercise the duties of the office and perform 
its functions, there being no one else authorized at the time 
to perform them, his acts are the acts of an ofticer de facto, 
which on grounds of public policy and necessity are deemed 
to be valid so far as they involve the just interests of third 
persons and the public, and such acts of a de facto officer, act- 
ing within the scope of his office, are valid and binding, in the 
absence of fraud or notice of irregularity. 

I have the honor to remain, your very obedient servant, 
EDWARDS PIERREPONT. 
Hon. Z. CHANDLER, 
Secretary of the Interior. 


DISTRIBUTION OF PRIZE MONEY. 


The words, ‘‘ their respective rates of pay in the service,” as used in sec- 
tion 10, paragraph numbered ‘‘tifth,” of the prize law of June 30, 
1864, chap. 174, signify the rates of pay actually established, and to 
which the parties concerned were entitled, at the time of the capture 
of the prize. 

Accordingly, the promotion of a naval officer to whom prize-money is dis- 
tributable under said paragraph, conferred after the date of the capture 
of the prize, cannot affect the distribution of the fund, even though 
by the promotion he became entitled to increased pay from and in- 
cluding that date. In such case the rate of pay which the officer was 
in receipt of when the capture was made, not the increased pay result- 
ing from the promotion afterwards bestowed, is the measure of his 
allowance under that provision. 

The commander of a single ship is by the prize law aforesaid restricted 
to one-tenth or three-twentieths (as the case may be) of the prize- 
money awarded to his vessel, and cannot share according to his rank, 
where that would give him more. 
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DEPARTMENT OF JUSTICE, 
December 10, 1875. 


Sir: Your letter of the 9th of June last, in relation to the 
distribution that has already been made of the prize-money ad- 
judged to the captors of the rebel ram Albemarle, submits 
for my consideration the following questions which have 
arisen since such distribution, namely: 

‘First. Were our Navy officers, in October, 1864, who were 
promoted to take rank on a certain day then past, entitled to 
the pay of the promoted rank, provided they were doing duty 
im such rank? If so, are officers who are entitled to prize- 
money in proportion to their pay so entitled in proportion 
to the pay of the increased rank ?” 

‘Second. Is the commander of asingle ship limited to one- 
tenth of all the prize-money awarded his ship, if the amount 
to which he would be entitled, if paid according to his rank, 
exceeded such one-tenth?” 

‘Third. Is picket-boat No. 1, as at the time of the destruction . 
of the Albemarle, to be considered either in fact or under the 
decree of the court a ‘single ship,’ under the command of 
‘a commanding officer of a fleet or squadron?” ? 

The first question contains two distinct branches, which it 
is thought expedient to-deal with here in their inverse order. 
The answer to the latter of these branches depends upon the 
meaning and effect of the statutory provision, requiring a cer- 
‘tain portion of the proceeds of a prize to be distributed 
‘among all others doing duty on board * * * and borne 
upon the books of the ships in proportion to their respective 
rates of pay in the service.” (See prize law of 1864, 13 Stat., 
310.) But the only terms of this provision which it is mate- 
rial to consider in this connection are the words “ their re- 
:spective rates pay in the service.” What is meant thereby ? 

I think these words signify the rates of pay actually estab- 
lished and to which the parties concerned were entitled at 
the time of the capture of the prize. Had the condemnation 
and distribution in the case of the Albemarle accrued prior 
‘to the promotion of any of those who took part in the cap- 
‘ture, it is very clear that an apportionment of the prize pro- 
ceeds anong such of the captors as came under the operation 
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of the above-mentioned provision, based upon their respective 
rates of pay in the service at the time of the capture, would 
have been in exact conformity with the rule of distribution 
prescribed in that provision. 

What would have constituted, under the said provision, a 
basis for an apportionment then, must be deemed to be equally 
such, under the same provision, at a more remote period, 
whatever alteration in the condition of any of the captors, in 
regard to grade or pay, may have taken place in the mean- 
time. The rule of distribution adverted to is not liable to be 
varied, as I conceive, either to augment: or diminish any of 
the individual interests or shares of the captors relatively to 
each other, by circumstances affecting the rank or compensa- 
tion of some of the captors which may arise subsequently to 
the eapture of the prize, or, indeed, by anything short of a 
legislative enactment plainly authorizing it. 

Regarded from this point of view, the promotion of a naval 
officer to whom prize-money is distributable in proportion to 
his pay, where it has been conferred after the date of the cap- 
ture of the prize, can have no effect whatever upon the dis- 
tribution of the money, though by the promotion he became 
entitled (we will suppose) to increased pay from and includ- 
ing that date. The rate of pay which such officer was in re- 
ceipt of when the capture was made is the measure of his allow- 
ance out of the prize proceeds, not the increased pay result- 
ing from the promotion afterwards bestowed upon him. 

Accordingly, the latter branch of your first question 1s an- 
swered in the negative; and it is presumed that this answer 
renders unnecessary any response to the other branch of the 
same question. : 

Answering your seeond question in the same general terms 
n which it is stated, I say yes. The prize law above cited 
gives to the “commander of a single ship,” under some cir- 
cumstances. one-tenth, and under others three-twentieths, of 
the prize-money awarded to his vessel; and, there being no 
other provision made for him out of the prize-money so 
awarded, he is of necessity restricted to the one-tenth or the 
three-twentieths, as the case may be. He cannot, therefore, 
share “according to his rank,” where that would give him 
more than the proportions just mentioned. 

a P 











-_—— - eo -<- == 


66 HON. EDWARDS PIERREPONT 


eae ee 





Disbursement of Funds for Indian Agencies. 


Your third inquiry appears to involve two questions: first, 
whether “ picket-boat No. 1” was at the time of the capture 
a “single ship” within the meaning of the provision in the 
prize law just referred to; second, whether it was then under 
the command of ‘‘a commanding officer of a fleet or squad- 
ron?” The latter of these is purely a question of fact, and, as 
such, inappropriate for the consideration of the Attorney-Gen- 
eral. Its solution may readily be had, I imagine, by reference 
to the records of the Navy Department. With respect to the 
former, the papers submitted do not contain sufficient infor- 
mation to enable me to reach a satisfactory conclusion on the 
subject. By the decree of the court, the prize was awarded 
solely to the vessel mentioned; but this determines nothing 
in relation to the real point presented, which is, whether that 
vessel should be considered a “ship” or not, under the pro- 
vision of the prize law to which reference is above made. 
This point seems to require for its intelligent consideration 
something more definite and specific touching the description 
of the boat, its size, character, complement of officers and 
men, &c., than is found in the papers before me. 

The papers received with your letter are herewith returned. 

I have the honor to be, very respectfully, your obedient 
servant, 

EDWARDS PIERREPONT. 

Hon. GEORGE M. ROBESON, 

Secretary of the Navy. 


DISBURSEMENT OF FUNDS FOR INDIAN AGENCIES. 


Under sections 2058 and 2029 Rey. Stat., the President may, in his dis- 
cretion, devolve the disbursement of funds for the Indian agencies 
within a superintendency upon the superintendent thereof or upon the 
several Indian agents within the same superintendency. 


DEPARTMENT OF JUSTICE, 
December 15, 1875. 
Str: I have the honor to acknowledge the receipt of your 
letter of the 13th instant, inclosing a copy of a communica- 
tion addressed to you by the Commissioner of Indian Affairs, 
and calling my attention to the recommendation of the latter, 
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that “the funds of the several agencies in the Central Super- 
intendency be remitted directly from the Treasury to the 
several agents thereof” for disbursement, instead of to the 
superintendent of the agency, as has heretofore been done. 

You request my opinion upon substantially this question : 
‘Whether the proposed change in the mode of disbursing 
such funds would bein conformity with law ?” 


I have examined the provisions of section 2089 of the 


Revised Statutes, cited by you and by the Commissioner, and 
also in connection therewith section 2058 of the Revised Stat- 
utes. While the former section leaves it entirely discretion- 
ary with the President to require or not to require the super- 


intendent to make the disbursement referred to, the latter 


section clearly authorizes him to devolve that duty upon the 


several Indian agents within the superintendency, should he. 


deem it expedient so to do. 


I am accordingly of the opinion that there is no legal imped-- 


iment or objection to the proposed change. 
I am, sir, very respectfully, your obedient servant, 


EDWARDS PIERREPONT. 
Hon. Z. CHANDLER, 


Secretary of the Interior. 


CLAIM OF ILLINOIS CENTRAL RAILROAD COMPANY. 


The amount of taxes illegally collected from the Illinois Central Railroad 
Company from 1863 to 1866, as income tax upon dividends on stock held 
by non-resident aliens, should be repaid to that company, after deduct- 
ing so much therefrom as has already been paid over to the stock- 
holders lawfully entitled thereto. 


DEPARTMENT OF JUSTICE, 
December 29, 1875. 

Sir: By yours of the 9th instant it appears that the Illinois 
Central Railroad Company claims from the Treasury the re- 
funding of $176,251.37, on the ground that it “was paid in 
1863, 1864, 1865, 1866 as a tax on dividends of stock held by 
non-resident aliens, and you ask the opinion of the Attorney- 
General upon the following questions: 








et all 
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First. ‘Whether if, in fact, the tax was withheld from the 
stockholders, the same can lawfully be refunded to the com- 
pany on its showing that the stockholders on whose account 
the tax was paid were non-resident aliens at the time the 
dividend was declared, and so not subject to income tax, 
without first showing that the amount of tax so withheld 
from such persons has since been paid to them by the com- 
pany, and without also showing participation by those per- 
‘sons in the reclamation of the tax?” . 

Second. “Whether the payment of the dividend tax in 
question from any fund or other money of the company was 
not ipso facto the dividing and setting apart of the amount 
so paid as tax to the use of the particular individual stock- 
holders, who were such at the date of the dividend, and, 
therefore, a dividend to those stockholders, and its payment 
to the Government a payment for and on account of the indi- 
vidual stockholders as part of their income tax?” 

Third. “If it be shown that the tax was paid by the com- 
pany from moneys not otherwise divided, should the tax paid 
be refunded to the company simply on proof of the non-resi- 
dent alienage of. the stockholders on whose account it was 
paid?” 

From the papers submitted, it appears that no question 1s 
raised about the statute of limitations or the liability of the 
Government to repay $176,251.37 of money unlawfully col- 
lected asincometax. The sole question presented is, whether 
the money ought to be repaid to the Illinois Central Railroad 
Company, from which it was illegally taken, or to certain 
_ stockholders of that company, to whom it rightfully belonged, 
and who would have received it, but for the action of the 
Government in demanding payment of it by the company. 

This money was claimed and received by the United States 
as income tax upon dividends on stock (held by non-resident 
aliens) made by the Illinois Central Railroad Company in the 
years 1863, 1864, 1865, 1866. 

Subsequently the courts of the United States declared it 
illegal to exact this tax upon dividends of stock belonging to 
aliens not. resident in this country. (Ratlroad Company vs. 
Jackson, 7 Wall., 262.) 

The officers of the company are trustees of the stockholders, 


TO THE SECRETARY OF THE TREASURY. 69 


Cn ——ee ee = ——_— . ee eee oe ee 





Claim of Illinois Central Railroad Company. 


Se ee ee ee 


and they held the money earned in trust for the owners of 
the stock, after the payment of all legal claims against the 
company. 

The officers of the road were bound to pay over the divi- 
dends earned to the stockholders, and they had no right to 
withhold five per cent., or any other sum, for any illegal par- 
pose; and, if so withheld, the stockholders might sue for and 
recover the same against the road. 

These alien stockholders can recover of the company any 
money to which they have a lawful right, and which the com- 
pany refuses to pay; and the corporation cannot defend itself 
in a court of law against the claim on the ground that the 
company has paid out the money upon some unlawful ex- 
action, and especially after the payment has been declared 
illegal by the highest tribunal. 

The Government unlawfully exacted the money from the 
railroad company, and it should be paid back to the company 
from which it was unlawfully taken. The non-resident alien 
stockholders can recover it of the corporation, which, as I 
understand, is perfectly solvent; and it will be no defense 
for the company to plead that through negligence, ignorance, 
delay, or other illegal act it has lost the money. 

The right of the railroad company to repayment of the 
money which it paid the Government under an illegal exac- 
tion, does not depend upon whether it has first paid the 
money to the stockholders. The Government cannot by un- 
lawful demands deprive the trustee of property which he 
holds in trust for another, and, when asked to repay it, insist 
that the trustee must first pay the cestu: que trust the very 
money of which the Government has deprived him. If it ap- 
pears on the adjustment that the Government has already 
paid back a part of this money to stockholders lawfully en- 
titled to the same, so much can be deducted and the balance 
paid over to the road. 

I have the honor to remain, your very obedient servant, 

EDWARDS PIERREPONT. 

Hon. B. H. BRISTOW, 

Secretary of the Treasury. 
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TRANSPORTATION OF THE MAIL. 


Semble that it is a violation of section 5474, Rev. Stats., for a mail con- 
tractor to employ an express company not under his control to carry 
mail matter committed to his charge. 

DEPARTMENT OF JUSTICE, 
December 29, 1875. 

Siz: I herewith return the various papers which accom- 
panied your letter of the 20th instant. It does not very 
clearly appear whether the matter conveyed by express was 
mail matter at the time it was so conveyed; of this fact 
your department will be the judge. 

Assuming that it was mail matter, and that the contractor 
did voluntarily quit the same before delivering it into the 
post-office at the termination of the route, or to a person 
“authorized to receive the same,” under the law, then he 
violated section 5474 of the Revised Statutes. The con- 
tractor had no right to employ an express company not under 
his control to carry the mail. 

Some unforeseen accident, such as the breaking down of a 
mail coach, would make it proper to employ some other mode 
of transporting the mail for the time being; but that would 
not authorize the contractor to put the mail in possession or 
custody of persons not authorized to receive it. 

It is the obvious intent of the law that from the time the 
mail is taken in charge, at the beginning of the route, until de- 
livered at the termination thereof, it shall not be placed in the 
custody of any person not “authorized to receive the same.” 

For any such violation of the law the Postmaster-General 
might, if he thought fit, annul the contract; or, under section 
3962, he might impose a fine. 

This seems to be a case where, under all the circumstances, 
the Postmaster-General may exercise his discretion, and judge, 
from the facts in his possession, whether the matter spoken of 
was in fact “mail matter” or not, and whether, in point of fact, 
the contractor did voluntarily quit the mail matter after he re- 
ceived it and before he delivered it at the destined post-office. 

I have the honor to remain, your very obedient servant, 

EDWARDS PIERREPONT. 

Hon. MARSHALL JEWELL, 

Postmaster-General. 
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OFFICIAL COMPENSATION. 


Where a special agent of the Post-Office Department, in receipt of a fixed 
compensation, performed services as a deputy marshal: Held (upon 
consideration of section 1765 Rev. Stat.) that he cannot be allowed, in 
respect of such services, anything beyond actual expenses incurred. 


DEPARTMENT OF JUSTICE, 
January 4, 1876. 
Siz: I return herewith the letter of Mr. J. P. Underwood, 
special agent of the Post-Office Department, some time since 
referred by you to me, and, in answer to your request indorsed 
thereon, I have the honor to state that, in my opinion, Mr. 
Underwood cannot be paid for his services as deputy mar- 
shal anything beyond the actwal expenses incurred by him 
while in the performance of such services, if (as I understand 
the case to be) he was then also an officer of the Post-Office 
Department, in receipt of a fixed compensation. (See Rev- 
Stat., sec. 1765.) 
I am, sir, very respectfully, your obedient servant, 
EDWARDS PIERREPONT. 
Hon. MARSHALL JEWELL, 
Postmaster- General. 


REMOVAL OF WRECK. 


Where a vessel put into harbor ‘‘in a furious storm,” and, leaking badly, 
was run ashore, thereupon becoming a wreck, which forms an obstruc- 
tion to navigation: Held that (the wreck appearing to have been 
caused by stress of weather, and not throngh any fault or miscon- 
duct on the part of the master and crew) the owners of the vessel are 
under no legal obligation to remove it, and that the case does not war- 
rant the institution of proceedings to that end against them. 


DEPARTMENT OF JUSTICE, 
January 4, 1876. 

Srir: I have the honor to return herewith the papers which 
accompanied your letter of the 27th of November last, in re- 
lation to the removal of the wreck of the City of Buffalo, lying 
within the Harbor of Refuge, Sand Beach, Lake Huron, in the 
State of Michigan. 

It appears by these papers that the vessel mentioned had 
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put into the said harbor “in a furious storm,” while leaking 
badly, and was run ashore where the wreck now lies. 

Inquiry is made whether the owners of the vessel can be 
compelled to remove the wreck; and, if so, you request that 
instructions be given the district attorney to institute pro- 
ceedings to that end. 

Though the wreck may be a serious obstruction to naviga- 
tion, yet as it would seem to have been caused by stress of 
weather, and not by any default or misconduct on the part 
of those in charge of the vessel, I doubt whether the law im- 
poses upon the owners any duty or obligation to remove it. 
As was observed by Mr. Justice Maule, in Brown vs. Mallett 
(5 C. B., 618), where navigation has become obstructed by a 
vessel which has been sunk and lost to the owner without 
any fault of his, the public inconvenience of the obstruction 
is one in respect of which the owner differs from the rest of 
the public only in having sustained a private calamity in ad- 
dition to his share of a public inconvenience; and this differ- 
ence does not appear to be any reason for throwing on him 
the cost of remedying or mitigating the evil. 

As at present advised, therefore, I do not think the case is 
one which warrants the institution of proceedings against the 
owners. 

I am, sir, very respectfully, your obedient servant, 


EDWARDS PIERREPONT. 
Hon. W. W. BELKNAP, 


Secretary of War. 





DUTY ON CARPET WOOLS. 


Carpet wools valued at 12 cents or less per pound, exclusive of charges 
at the last port of shipment, are dutiable under section 2504 Rev. Stat., 
schedule L, at the rate of 3 cents per pound. 


DEPARTMENT OF JUSTICE, 
February 26, 1876. 
Sir: The legal question which yours of the 2d instant pro- 
pounds is, “What amount of duty should be exacted upon 
‘carpet wools,’ the cost of which, exclusive of the charges at 
the last port of shipment, is 12 cents or less per pound, but, 
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with the addition of such charges, is over 12 cents per 
pound?” The answer to this question depends entirely upon 
the true construction of the tariff acts in force at the time the 
customs duties are exacted. 

The confusion in the case arises from the clumsy mode in 
which the legislative intent is expressed in the statutes; but 
a careful examination makes it clear that the law is, that such 
wools pay a duty of 3 cents per pound, and no more. 

The Revised Statutes do not purport to contain any new 
legislation. The object of the revision was to consolidate the 
statutes then existing. The title is, “An act to revise and 

consolidate the statutes of the United States in force on the 
. first day of December, 1873.” 

On the 1st of December, 1873, there was no act in force 
which allowed an increase of dutiable value of carpet wools 
by adding charges at the port of shipment. The only act 
then in force touching such duties was the act of 1867 (14 
Stat., 559), which imposed a duty of 3 cents per pound upon 
wools valued at 12 cents or less per pound, excluding charges in 
the port of shipment. 
~ In 1866 (14 Stat., 330), it was enacted that the dutiable 
value of imported merchandise should be determined by add- 
ing to its cost or market price the cost of transportation, 
part charges, commissions, &c., with the proviso “that nothing 
herein contained shall apply to long-combing or carpet wools 
costing 12 cents or less per pound, unless the charges so added 
shall carry the cost above 12 cents per pound, in which case 
one cent per pound duty shall be added.” 





This provision was repealed by the statute of 1867, but the 
revisers, when consolidating the statutes, evidently did not 


observe that it had been repealed, and in section 2908 the 
commissioners placed the proviso in the statute of 1866 again 
in the law. . 

This apparently did not attract the attention of Congress 
until the last day of the action of the House of Representa- 
tives on the revision, aS appears by Congressional Record, 
first session, Forty-third Congress, vol. 2, part 3, page 2712, 
when the following was inserted : 

‘6 Provided, That this and the preceding section shall not be 
construed as impairing the provisions relating to duties on 
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the several classes of imported wools contained in section 
2504, under schedule L.” (Rev. Stat., sec. 2908.) 

Turning to section 2504, under schedule L, we find “ wools 
of the third class, the value whereof at the last port or place 
whence exported into the United States, excluding charges 
in such port, shall be 12 cents or less per pound, 3 cents per 
pound.” 

This leaves the legislative intent entirely clear, however 
awkward the mode of expressing that intent may be. But if 
there were any doubt, the rule of construction is that no tax 
or burden can be levied upon the property of a citizen except 
through a plain manifestation of the legislative will, and con- 
flicting provisions of law are to be construed in favor of the 
citizen. This is well expressed in the recent caseof Farmers’ 
Bank vs. Hale, 59 N. Y., 53: “When the intent and meaning 
of a statute is expressly declared by a provision therein, to 
carry out that intent all other parts of the act must yield.” 

A proviso in an act “repugnant to the purview thereof is 
not void, but stands as the last expression of the legislative 
will.” | 

A careful examination of the Revised Statutes as they now 
stand makes it clear that the legislature intended to have the 
duty on carpet wools remain as mentioned in section 2504, 
schedule L, and hence the lawful duty upon such wool is.3 
cents per pound. 

I have the honor to remain, your very obedient servant, 

EDWARDS PIERREPONT. 


Hon. B. H. BRISTOW, 
Secretary of the Treasury. 


COMPENSATION FOR CARRYING THE MAIL. 


The Pittsburg, Cincinnati and Saint Louis Railroad Company is entitled 
to nothing for mail service beyond what has been paid thereto accord- 
ing to established usage prior to July 1, 1873. But having protested 
against the continuance of that method of adjustment after July 1, 
1873, claiming compensation in accordance with the terms of the act 
of March 3, 1873, the company is entitled for this period to compensa- 
tion as claimed. 
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Allowances to Special Agents of Post-Office Department. 
DEPARTMENT OF JUSTICE, 
March 6, 1876. 

SiR: Without going into the details of the account of the 
Pittsburgh, Cincinnati and Saint Louis Railroad Company, 
transmitted with your favor of the 1st mstant, it appears to 
me, upon as careful examination as the extraordinary pressure 
of other business at this time would allow, that the conclusions 
to which the Assistant Attorney-General for your Department 
came are correct, that the corporation, waiving all discussion 
of what its rights might otherwise have been, are concluded 
by the action of its officers and agents in the course of its 
dealings with your Department prior to July 1, 1873, and can- 
not justly claim anything additional to what has been paid 
according to established usage to that date; but that, pro- 
testing against the continuance of that method of adjustment 
and claiming compensation after July 1, 1873, in accordance 
with the terms of the act of March 3, 1873, they are entitled 
thereto. 

Very respectfully, your obedient servant, 
EDWARDS PIERREPONT. 

Hon. MARSHALL JEWELL, 

Postmaster-General. 


ALLOWANCES TO SPECIAL AGENTS OF POST-OFFICE DEPART- 
MENT. ; 
Special agents employed by the Postmaster-General under section 4017, 
Rey. Stat., are entitled to an allowance for traveling and incidental 
expenses, within the limit there prescribed, only while they are actually 
employed in the service. 
DEPARTMENT OF JUSTICE, 
March 10, 1876. 
SiR: The statute submitted for my construction is the fol- 
lowing: “The Postmaster-General may employ two special 
agents for the Pacific coast, and such number of other special 
agents as the good of the service and the safety of the mail 
may require. Such agents shall be entitled to a salary at the 
rate of not more than one thousand six hundred dollars a 
year each, and shall each be allowed for traveling and inci- 
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dental expenses, while actually employed in the service, a sum 
not exceeding five dollars a day.” (Rev. Stat., sec. 4017.) 

There hardly seems any room for the construction of this 
statute; its language is plain, its meaning is apparent. The 
Postmaster-General has a right to allow each of these agents 
for ‘“‘traveling and incidental expenses, while actually em- 
ployed in the service,” any sum to cover “traveling and 1 inci- 
dental expenses” not exceeding $5 a day. 

An agent not actually employed in the service is not enti- 
tled to any traveling and incidental expenses; but while ac- 
tually employed he is entitled to those expenses within the 
limit prescribed by statute. 

There is nothing ambiguous about the law, and no oppor- 
tunity but for one plain and simple construction. 

Custom has nothing todo with the question; it is a matter 
purely of statute law, too plain to be misunderstood. 

I have the honor to remain, your obedient servant, 
EDWARDS PIERREPONT. 
Hon. MARSHALL JEWELL, 
Postmaster- General. 





DUTY ON CARPET WOOLS. 


The subject of the duty on carpet wools re-examined, and the opinion of 
February 26, 1876—namely, that under the law, as it is contained in 
section 2504, Rev. Stat. (with which is to be considered the proviso 
under section 2908 Rev. Stat.), carpet wools, whose value at the port 
of exportation, exclusive of the charges there, is not above 12 cents 
per pound, pay no higher rate of duty than 3 cents per pound—reaf- 

firmed. 
DEPARTMENT OF JUSTICE, 
March 14, 1876. 


Sir: The further question submitted to me in the wool 
case is presented in the following paragraph of your letter 
dated the 3d instant: 

‘¢ This Department finds it necessary to consider the further 
question whether charges other than those incurred at the 
last port of shipment shall be included in such value for 
the purpose indicated. 

‘‘Tt is to be observed that the charges enumerated in sec- 
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tion 9 of the actof July 28, 1866 (reproduced in sections 2907 
and 2908 of the Revised Statutes), which enter as an clement 
into the dutiable value of imported merchandise, embrace 
not only such as are or may be incurred at the last port of 
shipment to the United States, but also certain other charges 
which under certain circumstances may be incurred elsewhere 
than at such port; as, for instance, the cost of inland transpor- 
tation to such port.” 

The ninth section of the act of July 28, 1866, is in these 
words: 

“And be it further enacted, That in determining the duti- 
able value of merchandise hereafter imported, there shall be 
added to the cost, or to the actual wholesale price or general 
market value at the time of exportation in the principal mar- 
kets of the country from whence the same shall have been 
imported into the United States, the cost of transportation, 
shipment, and transhipment, with all the expenses included 
from the placeof growth, production, or manufacture, whether 
by land or water, to the vessel in which shipment is made to 
the United States; the value of the sack, box, or covering of 
any kind in which such goods are contained; commission at 
the usual rates, but in no case less than two and a half per 
centum; brokerage, export duty, and all other actual or usual 
charges for putting up, preparing, and packing for transpor- 
tation or shipment, and all charges of a general character in- 
curred in the purchase of a general invoice shall be dis- 
tributed pro rata among all parts of such invoice, and every 
part thereof charged with duties based on value shall be 
advanced according to its proportion, and all wines or other 
articles paying specitic duty by grades shall be graded and 
pay duty according to the actual value so determined: Pro- 
vided, That all additions made to the entered value of mer- 
chandise for charges shall be regarded as part of the actual 
value of such merchandise, and if such addition shall exceed 
by ten per centum the value so declared in the eutry, in 
addition to the duties imposed by law, there shall be levied, 
collected, and paid a duty of twenty per centum on such 
value: Provided, That the duty shall in no case be assessed 
upon an amount less than the invoice or entered value: Pro- 
vided further, That nothing herein contained shall apply to 
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long-combing or carpet wools costing twelve cents or less per 
pound, unless the charges so added shall carry the cost above 
twelve cents per pound, in which case one cent per pound 
duty shall be added.” 

By the act of March 2, 1867 (14 Stat., 559), it was enacted: 

‘That from and after the passage of this act, in lieu of the 
duties now imposed by law on the articles mentioned and 
embraced in this section, there shall be levied, collected, and 
paid on all unmanufactured wool, hair of the alpaca, goat, 
and other like animals, imported from foreign countries, the 
duties hereinafter provided. All wools, hair of the alpaca, 
goat, and other like animals, as aforesaid, shall be divided, 
for the purpose of fixing the duties to be charged thereon, 


into three classes, to wit: 
* * * % * % * 





‘6 CLASS 3.—Carpet wools, and other similar wools.” 


a * * * * *% * 


‘Upon wools of the third class, the value whereof at the 
last port or place whence exported into the United States, 
excluding charges in such port, shall be twelve cents or less 
per pound, the duty shall be three cents per pound; upon 
wools of the same class, the value whereof at the last port or 
place whence exported to the United States, excluding charges 
in such port, shall exceed twelve cents per pound, the duty 
shall be six cents per pound.” 

Thus the act of 1866 was repealed by that of 1867, and the 
duty upon imported wools was such, and such only, as was im- 
posed by the provisions of the act of 1867; and from that time 
onward the rulings of the Treasury Department in relation to 
the duties levied on carpet wools were in accordance with 
this view of the law until the 21st of October last. 

The first section of the act of March 2, 1867, provides: 
‘That from and after the passage of this act, in liew of the 
duties now imposed by law on the articles mentioned and 
embraced in this section, there shall be levied, collected, and 
paid on all unmanufactured wool, hair of the alpaca, goat, 
and other like animals, imported from foreign countries, the 
duties hereinafter provided.” 

It hardly needs authorities to sustain the proposition that 
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when the provisions of an act are stated to be “ in liew of the 
duties now imposed by lai,” the new act repeals the former 
one. This language is very frequently used in the revenue 
statutes when the intention of Congress is to repeal the duties 
previously in force and to substitute new rates in their stead. 
(Gossler vs. The Collector of Boston, May term, 1867, before 
Justice Clifford and Judge Lowell; Washington Jills vs. 
Thomas Russell, United States circuit court for Massachu- 
setts, Shepley, justice, October 21, 1875.) 

After the passage of this act of March, 1867, until Decem- 
ber, 1873, it is clear that the duty imposed by law upon 
carpet wools of the description under consideration was to be 
determined by a fair construction of the following words of 
that act, namely: “ Upon wools of the third class, the value 
whereof at the last port or place whence exported into the 
United States, excluding charges in such port, shall be twelve 
cents or less per pound, the duty shall be three cents per pound. 
Upon wools of the same class, the value whereof at the last 
port or place whence exported to the United States, exclud- 
ing charges in sueh port, shall exceed twelve cents per pound, 
the duty shall be six cents per pound.” 

Under this statute the duty was to be levied upon the value 
of the wool at the last port of exportation, excluding charges 
in such port; and if that value was over 12. cents a pound, 
the duty was to be 6 cents per pound; if 12 cents or less per 
pound, then the duty was to be 3 cents per pound; and under 
this law it was not of the slightest consequence what it cost 
to get the wool to port. The question was its ralue at the 
port. If the value at the port was not over 12 cents per 
pound, excluding charges in such port, the duty could not be 
over 3 cents per pound. 

Thus the law stood from 1867 until the Revised Statutes 
were passed, in 1873; and no law existed when the revisers 
commenced their compilation of the statutes which allowed 
any mode of levying duty upon these wools other than that 
named in the statute of 1867, which clearly and plainly was 3 
cents per pound and no more upon the value of such wools 
in the port of exportation, exclusive of the port charges, pro- 
vided their value was not above 12 cents per pound. 

The statute of 1867, so far as it related to the duties on wools, 
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was reproduced in schedule L, section 2504; and by the pro- 
viso under section 2908 it is enacted: “That this and the 
preceding section shall not be construed as impairing the 
provisions relating to duties on the several classes of im- 
ported wools, contained in section two thousand five hundred 
and four, under schedule L.” 

This and my former opinion, to which this is now added 
under the new suggestion from the Secretary, presents the 
full case relating to the duties upon these carpet wools, 
and would seem to render the question too clear for dispute, 
namely, that, under the law as it now stands, carpet wools 
of this description, whose value in the port of exportation, ex- 
clusive of the port charges, is not over 12 cents per pound, 
can be compelled to pay no higher rate of duty than 3 cents 
per pound. 

Very respectfully, vour obedient servant, 


EDWARDS PIERREPONT. 
Hon. B. H. BRIsTow, 


Secretary of the Treasury. 


HAZING AT THE NAVAL ACADEMY. 


The act. of June 23, 1874, chap. 453, to prevent hazing at the Naval Acad- 
emy, was designed to cut off from a cadet found guilty of the offense, 
should the finding of the court-martial be approved by the superin- 
‘tendent, all chance of reinstatement or reappointment. 


DEPARTMENT OF JUSTICE, 
March 15, 1876. 


Srrz: In the case of Cadet-Midshipman Webb, dismissed 
for hazing, the Solicitor-General, on the 13th of January, 1876, 
gave an opinion which Lapproved. The opinion was that the 
pardon of the President would not reinstate a dismissed 
eadet. It was also his opinion that, after receiving an wncon- 
ditional pardon from the President, such cadet might be reap- 
pointed by virtue of his complete restoration to all his rights 
through the effect of the pardon. 

It is not necessary that I should now question the strictly 
legal soundness of the Solicitor-General’s opinion. When that 
was issued I had not seen the statute.under which the ques- 
tion arose. It is in these words: 
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‘© Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That in 
all cases when it shall come to the knowledge of the superin- 
tendent of the Naval Academy at Annapolis that any cadet- 
midshipman or cadet-engineer has been guilty of the offense 
commonly known as hazing, it shall be the duty of said su- 
perintendent to order a court-martial, composed of not less 
than three commissioned officers, who shall minutely examine 
into all the facts and circumstances of the case and make a 
finding thereon; and any cadet-midshipman or cadet-engineer 
found guilty of said offense by said court shall, upon recom- 
mendation of said court, be dismissed; and such finding, 
when approved by said superintendent, shall be final, and the 
cadet so dismissed from said Naval Academy shall be forever 
ineligible to reappointment to said Naval Academy.” 

Approved June 23, 1874. 











It is evident from the reading of this statute that the Con- 
gress intended to put an end to the disgraceful custom of haz- 
ing at the Naval Academy, and that Congress meant to cut 
off all chance of reinstatment or reappointment from a cadet 
who had been found guilty of the offense by a court-martial, 
if such finding should be approved by the superintendent. 

It is not necessary to consider very carefully what the ef.- 
fect of a pardon by the President may be, or whether, after an 
unconditional pardon, a reappointment (the same as though 
the cadet had never been in the academy) is strictly legal or 
not. 

Ido not believe that the President would be justified in 
thus abrogating the clear intent and plain meaning of a salu- 
tary statute, and the Attorney-General wishes strongly to ad- 
vise against any such course as will tend by indirection to 
nullify the statute. 

Let the parties who consider themselves aggrieved apply 
to Congress for a change of the law; but I trust that the Pres- 
ident will not interfere to relieve the party found guilty while 
the statute remains in force. 

Very respectfully, 
EDWARDS PIERREPONT. 

Hon. GEORGE M. ROBESON, 

Secretary of the Navy. 
GP 
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PER DIEM OF SPECIAL AGENTS OF POST-OFFICE DEPART- 
MENT. 


The provision in section 4017 Rev. Stat., for traveling and incidental 
expenses of special agents of the Post-Oftice Department, while it limits 
the allowance to each agent to ‘‘a sum not exceeding five dollars a day,” 
does not entitle the agent to have that amount allowed him where he 
has agreed with the Department to take a less sum per day for such ex- 

e penses. 


DEPARTMENT OF JUSTICE, 
March 20, 1876. 

SiR: The law upon which you ask more full construction is 
this: 

“SE. 4017. The Postmaster-General may employ two spe- 
cial agents for the Pacific coast, and such number of other 
special agents as the good of the service and the safety of the 
mail may require. Such agents shall be entitled to a salary 
at the rate of not more than one thousand six hundred dol- 
lars a year each, and shall each be allowed for traveling and 
incidental expenses, while actually employed in the service, a 
sum not exceeding five dollars a day.” 

The salary is exactly fixed by the statute at $1,600 a year, 
and, in addition to this salary, a “sum” not exceeding $5 a 
day is allowed to each agent for traveling and incidental ex- 
penses while actually employed in the service. The maximum 
of the “sum” for such expenses is $5 a day, but if the agent 
chooses to contract with the Postmaster-General to take 50 
cents a day for traveling and incidental expenses, he can de- 
mand no more, though his traveling and incidental expenses 
may reach $20 a day. The statute does not provide that his 
traveling and incidental expenses shall be paid. It only pro- 
vides that “for” such expenses a “sum” not exceeding $5 a 
day shall be allowed. The law does not provide that the 
“sum” shall be $5 a day, but that it shall not be more than 
that. This sum can only be allowed to the agent on those 
days in which he is “actually employed in the service,” but 
for those days the sum agreed upon for traveling and inci- 
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dental expenses, if %3 or less, he is entitled to receive on the 
monthly settlement of his accounts. 
I have the honor to remain, your obedient, 
EDWARDS PIERREPONT. 
Hon. MARSHALL JEWELL, 
Postmaster-General. 


CASE OF COL. J. B. KIDDOO. 


The proviso in section 2 of the act of March 3, 1875, chap. 178, namely, 
“That no part of the foregoing act shall apply to those officers [i. e., 
ofticers of the Army theretofore retired by reason of disability arising 
fron wounds received in action] who * * ™* has an arm or leg 
permanently disabled by reason of resection, on account of wounds,’ 
&c., construed. 

The word “resection” is a surgical term, signifying the removal by ex- 
cision of dead or diseased bone—more especially the removal of such 
bone, in that way, from the articular extremities or the unconsoli- 
dated extremities of fractured bones. 

In order to bring a case within the terns of so much of the proriso as is 
above quoted, the essential circumstances required are: (1) @ pre- 
vious wound, causing some portion of the bone to become diseased or 
dead; (2) thereby necessitating a cutting off and removal of the dead 
or diseased part, which is accomplished; (3) whereby the linb is 
permanently disabled. 

It is sufficient if the disability is in part approximately attributable to 
the resection, though this be proportionately less than what is due 
to other contributory causes. 

Where an officer was permanently disabled of a limb mainly from the 
etfects of a wound received in battle, and a doubt exists whether part 
of the disability, at least, was not caused by a resection on account 
of the wound: Held that the officer is entitled to the benefit of the 
doubt, upon the ground that the law of 1875, operating as it does to 
take away rights previously granted by law, should not be made to 
affect those as to whom its application is doubtful. 


DEPARTMENT OF JUSTICE, 
March 22, 1876. 
Sir: I return to your Department, herewith, the papers in 
the case of Col. J. B. Kiddoo, a retired Army officer. These 
papers were submitted to me by your predecessor in office 
under cover of a letter dated the 27th of January last, in which 
he stated that it was the desire of the President that I give an 
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opinion upon the case. I have now the honor to communi- 
cate to you iny views thereon. 

By section 32 of the act of July 28, 1866 (14 Stat., 337), 
‘ofticers of the Regular Army, entitled to be retired on account 
of disability occasioned by wounds received in battle, were 
authorized to be retired “upon the full rank of the command 
held by them, whether in the regular or volunteer service, at 
‘the time such wounds were received.” 

Under and in conformity with this provision, Colonel Kid- 
‘doo was retired, by reason of disability caused by wounds 
‘received in battle, upon the rank of brigadier-general; his 
actual rank being at the time that of colonel. 

Subsequently (by section 2 of the act of March 3, 1875, 18 
‘Stat., 512) it was enacted that all officers of the Army there- 
tofore retired by reason of disability arising from wounds re- 
-eeived in action should “be considered as retired upon the 
actual rank held by them, whether in the regular or volunteer 
service, at the time when such wound was received,” and should 
be borne on the retired list and receive pay accordingly ; and 
it Was moreover expressly declared that this enactment should 
be taken and construed to include those then borne on the 
retired list who had been placed upon it on account of wounds 
received in action. The enactment, however, contains the 
following proviso: “ Provided, That no part of the foregoing 
act shall apply to those officers who had been in service as 
commissioned officers twenty-five years at the date of their 
retirement; nor to those retired officers who had lost an arm 
or leg, or has an arm or leg permanently disabled by reason 


of resection, on account of wounds, or both eyes by reason - 


of wounds received in battle;” (the remainder of the proviso 
is omitted, being deemed unimportant in this connection). 
By an order of the War Department, dated March 23, 1875, 
purporting to be made contformably to the act of March 3, 
1875, cited above, the retired list of the Army was “‘amended” 
to fix the rank of certain officers thereon (including Colonel 
Kiddoo) from March 3, 1870, as stated in the order, and 
thereby Colonel Kiddoo was reduced from the rank of briga- 
dier-general to that of colonel on the retired list. He after- 
wards applied to be restored on that list to his former rank 
Of brigadier-general, claiming that he was saved from the 
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operation of the act of March 3, 1875, by that part of the 
proviso above quoted which declares that the act shall not 
apply to a retired officer who “has an arm or leg permanently 
disabled by reason of resection on account of wounds” re- 
ceived in battle. His application for restoration, as I under- 
stand, is still pending in your Department, and that and the 
facts relating to his disability, in addition tothe circumstances 
already mentioned, constitute the case above referred to. 

The question involved therein appears to be, whether the 
disability of Colonel Kiddoo, as it existed at the date of the 
act last cited, comes within the meaning and intent of the 
clause in said proviso, viz, ‘an arm or leg permanently dis- 
abled by reason of resection, on account of wounds,” &e. 

In dealing with this question that officer should be regarded 
as if he were now in possession of the same rank on the retired 
hist which he held at the date of that act, and as if the in- 
quiry were whether the provisions of the latter, in so far as 
they reduce officers’ then on said list, apply to him. This is 
important in a practical point of view; for the effect of those 
provisions being to take away a right previously conferred 
by law, of which the officer was in full enjoyment when the 
act passed, he is entitled to the benefit of any doubt that may 
exist as to. the applicability of such provisions to him. 

The facts in relation to the disability of Colonel Kiddoo, as 
they appear by the papers submitted to me, amount to this: 
That he was wounded in battle, and thereby became perma- 
nently disabled of a leg; that two or more resections had 
been performed on the disabled limb prior to the act of 1875, 
on account of his wound; that after these operations the dis- 
ability existed, and exists still, and is permanent; but there 
is a difference of opinion among physicians whether such dis- 
ability did or did not result from the resection. Thus, upon 
this point, which is the only one whereon there appears to be 
any conflict, a board consisting of three medical officers of 
the Army, convened in May, 1875, to examine and report 
upon the disability of Colonel Kiddoo, makes the following 
statement: “After mature deliberation the board arrives at 
the conclusion that disability in this case does not result 
from loss of bone by resection, as is the case in long bones 
where a section of bone is removed in the line of continuity,. 
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or the function of a joint is destroyed by resection of its 
articular surface.” On the other hand, Surgeon J: H. Bill, of 
the Army, certifies, under date of April 13, 1875, that he has 
examined Colonel Kiddoo, and finds that ‘he has lost the use 
of his left thigh and leg in consequence of a resection insti- 
tuted for the cure of a gunshot wound of the ilium, a wound 
received in action during the war of the rebellion.” Again, 
under date of May 21, 1875, the same officer certifies that, 
having examined the person of Colonel Kiddoo, and being con- 
versant with the circumstances relating to his case, in his 
opinion Colonel Kiddoo labors under permanent disability, in 
consequence of several resections undertaken for the cure of 
a fractured ilium, the result of a gunshot wound received in 
battle.” 

Perhaps this difference of opinion upon the point mentioned, 
making due allowance for the preponderance in poimt of 
numbers of those who take the negative view, may warrant 
the following conclusion: That the disability is in the main 
due (not to the resection, but) to other causes, the immediate 
effects of the wound; yet there is, nevertheless, a doubt 
whether it is not,in part at least, attributable to the resection ; 
that is, to the loss of bone by that operation. 

The word “resection” is a surgical term, and is understood 
to describe the removal by excision of dead or diseased bone, 
more especially the removal of such bone, in that way, from 
the articular extremities or the unconsolidated extremities of 
fractured bones; so that the clause in the proviso in question 
may be regarded as if it read, “an arm or leg permanently 
disabled by reason of the cutting off and removal of dead or 
diseased bone on account of wounds,” &c. To bring a case 
within these terms, the essential circumstances seem to be: 
(1) a previous wound, causing some portion of the bone of the 
limb to become diseased or dead; (2) thereby necessitating 
a cutting off and removal of the dead or diseased part, which 
is accomplished; (3) whereby the limb is permanent:y dis- 
abled. With respect to the latter, the statute appears to 
conteinplate a disability of the limb prozimately resulting 
from the operation referred to. But it isnot to be understood 
as requiring that the disability shall be due to that alone. 
The same wound may have so affected other parts of the 
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limb that, independently of the affection of the particular 
part operated upon, permanent disability would result from 
the affection of the former. In such case,if no part of the 
actual disability were proximately attributable tothe resection, 
it would not come within the terms of the proviso; if, how- 
ever, any part of the disability were thus attributable, even 
though quite small in proportion to what is due to other con- 
tributory causes, that would, I think, be enough. For, in the 
latter hypothesis, the absence of such other contributory 
causes might, indeed, greatly lessen the degree of the disabil- 
ity, but not entirely remove it, and the limb accordingly 
would still be in a state of disability from the remaining 
cause (the resection), though to a less extent. Whether of 
sufficient extent to entitle it to be regarded as “ permanently 
dlisabled,” within the meaning of the statute, could only be 
determined by an actual examination of the particular case, 
when no other contributory cause of disability is present; a 
condition that may never exist in the case under consideration. 

Now, in the case under consideration, the first two cireum- 
stances above enumerated clearly appear. It is only as to 
the third that there is any difficulty. According to the con- 
clusion of fact on that point, which I have already suggested, 
the disability of Colonel Kiddoo is mainly produced not by 
resection, but by other causes—the immediate effects of the 
wound—though there is a doubt whether it is not partly, at 
least, attributable to the resection. And agreeably to the 
foregoing views, if it is only partly attributable to the resec- 
tion, that is sufficient to place it within the terms of the 
proviso. | 

Regarding Colonel Kiddoo, then, for present purposes, as 
still holding the same rank on the retired list which he held 
previous to the act of 1875, the case stands thus: A proviso 
in that act declares that it shall not be applicable to any one on 
the said list who has a limb “ permanently disabled by reason 
of resection on account of wounds” received in battle. That 
officer is permanently disabled of a limb, mainly from the 
effects of a wound received in battle. But there is doubt 
whether a part of the disability, at least, is not “by reason 
of resection” on account of the wound; and the latter, if true, 
would be sufficient, under the proviso, to save him from the 
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operation of the act. Here, I think, the officer is entitled to 
the benefit of the doubt, upon the ground that the act, oper- 
ating, as it does, to take away rights previously granted by 
law, should not be made to affect those as to whom its appli- 
cation is doubtful. 

The conclusion to which the foregoing considerations bring 
me, in the light of the information contained in the papers 
submitted, is that the disability of Colonel Kiddoo, as it ex- 
-isted at the date of the act of 1875, comes within the clause 
in the proviso in that act above referred to. 

I am, sir, with great respect, your obedient servant, 


‘ EDWARDS PIERREPONT. 
Hon. ALPHONSO TAFT, 


Secretary of War. 


CLAIM OF JOHN D. SANBORN, 


Under section 7 of the act of March 2, 1867, chap. 169, and section 39 of 
the act of June 6, 1872, chap. 315, also the appropriation act of March 
3, 1875, chap. 129, John D.Sanborn is entitled to such sums only as 
the Commissioner of Internal Revenue (within the limit of the appro- 
priation) has agreed to pay, and the payment whereof is approved by 
the Secretary of the Treasury, for services of the following description, 
viz: ‘‘For detecting and bringing to trial and punishment persons 
guilty of violating the internal revenue-laws, or conniving at the same, 
in cases where such expenses are not otherwise provided by law.” 

The independent action of each of those efficers (the Commissioner and 
the Secretary) is necessary to warrant payment; neither can delegate 
to the other his powers. 


DEPARTMENT OF JUSTICE, 
March 27, 1876. 


Sir: Yours of the 22d of December, 1875, asking for an 
expression of my opinion upon the question presented in a 
communication from the Commissioner of Internal Revenue, 
has received consideration, and the following is my opinion: 

The question presented relates to the claim of John D. 
Sanborn, arising under the statute of March 2, 1867 (Rev. 
Stat., sec. 3463; 14 Stat., 473), section 7: | 

“And be it further enacted, That the Commissioner of Inter- 
nal Revenue, with the approval of the Secretary of the Treas- 
ury, is hereby authorized to pay such sums, not exceeding in 
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the aggregate the amount appropriated therefor, as may in 
his judgment be deemed necessary for detecting and bring- 
ing to trial and punishment persons guilty of violating the 
internal-revenue laws, or conniving at the same, mm cases 
where such expenses are not otherwise provided for by law. 
And for this purpose there is hereby appropriated one hun- 
dred thousand dollars, or so much thereof as may be neces- 
sary, out of any money in the Treasury not otherwise appro- 
priated.” 

The latter part of section 39 of the act of June 6, 1872 (17 
Stat., 257), is in these words: ‘And the Commissioner of In- 
ternal Revenue, with the approval of the Secretary of the 
Treasury, is hereby authorized to pay such sums, not exceed- 
ing in the aggregate the amount appropriated therefor, as 
may, in his judgment, be deemed necessary for detecting and 
bringing to trial and punishment persons guilty of violating 
the internal-revenue laws, or conniving at the same, in cases 
where such expenses are not otherwise provided for by law; - 
and for this purpose there is hereby appropriated one hun- 
dred thousand dollars, or so much thereof as may be neces- 
sary, out of any money in the Treasury not otherwise appro- 
priated.” 

The appropriation act of 1875 (18 Stat., 352.) reads as fol- 
lows: “ For detecting and bringing to trial and punishment 
persons guilty of violating the internal-revenue laws, or con- 
hiving at the same, including payments for information and 
detection of such violations, one hundred thousand dollars.” 

The claim of Mr. Sanborn must rest upon these statutes, 
and the sums to be paid to him must be such, and such only, 
as the Commissioner of Internal Revenue (within the limit of 
the appropriation) agrees to pay, and which payment the 
Secretary of the Treasury approves; and the services for 
which the payments can be made must be for services “ for 
detecting and bringing to trial and punishment persons 
guilty of violating the internal-revenue laws, or conniving at 
the same, in cases where such expenses are not otherwise 
provided tor by law.” 

If Mr. Sanborn has performed these services at the request 
of the Commissioner of Internal Revenue, and the Commis- 
sioner has authorized such sums to be paid to him as are not 


90 HON. EDWARDS PIERREPONT 


Resignation of Foreign Minister. 


ee eee = =: — 





in excess of the appropriation, and the Secretary of the Treas- 
ury has approved the payment of such sums, then Mr. San- 
born is entitled to receive the same. The Commissioner can- 
not make the payment unless the Secretary of the Treasury 
approves the payment. 

The statute provides that the sums paid shall be author- 
ized by one officer of the Government and approved by 
another; the independent action of each is necessary before 
the “sums” can be paid. The Commissioner cannot delegate 
his powers to the Secretary nor can the Secretary delegate 
his to the Commissioner, any more than two judges can dele- 
gate their powers to a third judge, when the law requires that 
the judgment, to be binding, shall be the judgment of a ma- 
jority of a court composed of three judges. 

If Mr. Sanborn has performed for the Government the serv- 
ices contemplated by the statute above cited, he is entitled to 
the payment of “such sums” (not exceeding the appropria- 
tion) as the Commissioner authorizes and the Secretary of 
the Treasury approves. 

The acts of the Commissioner and of the Secretary and the 
services performed by Mr. Sanborn are questions of fact, 
_which do not come within the province of the Attorney-Gen- 
eral to decide. 

The law is as above stated. 

I have the honor to remain, your very obedient, &e. 
EDWARDS PIERREPONT. 
Hon. B. H. BRISTOW, 
Secretary of the Treasury. 


RESIGNATION OF FOREIGN MINISTER. 


In February, 1876, S., being then minister tQ England, tendered his resig- 
nation, to take effect on the arrival of his successor. A few days there- 
after he asked for leave of absence to return to the United States, which 
was granted. Subsequently the Secretary of State addressed a letter 
to him at London, informing him of the acceptance of his resignation ; 
but before this letter reached London he had left there for the United 
States. A nomination having been sent to the Senate in place of S., 
‘“yesioned”: Held- that 8. (being now in the United States) will cease 
to be minister on the confirmation and appointment of his successor. 
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DEPARTMENT OF JUSTICE, 
April 12, 1876. 

SiR: Yours, dated March 30, 1876, asking my opinion 
upon the present status of General Robert C. Schenck, has 
received my consideration, and I have the honor to reply. 

I find from the papers submitted that the following are the 
facts: 

On the 17th day of February last General Schenck tend- 
ered his resignation, stating the time at which it was to 
take effect in these words: “I propose that my resignation 
shall take effect on the arrival of my successor.” Before 
this letter of resignation arrived, on the 21st day of Feb- 
ruary, General Schenck sent a cable telegrain, asking leave 
of absence to repair to Washington, which leave was given 
on the 23d of February: | | 

On the 2d of March General Schenck telegraphed, saying: 
““T tendered my resignation when the action of the Executive 
was questioned; as my own conduct is now the subject of 
charges, I assume the President’s decision on my ofter will 
be suspended while this proceeding is pending.” 

On the 3d of March the Secretary of State replied: “ The 
President has taken steps to fill the place immediately; and, 
on that account, and for other reasons, cannot delay acting 
on resignation.” 

On the 6th of March the Secretary of State wrote a letter 
to General Schenck, in which are these words: “I am in- 
structed by the President to state that your resignation is 
accepted.” Before this letter reached London General Schenck 
was on his way to Washington. 

On the 17th day of February the name of Mr. Dana was 
sent to the Senate as successor to General Schenck, the mes- 
sage stating that the fomination was in place of General 
Schenck, ‘ resigned.” 

General Schenck left England wnder the leave of absence on 
the 4th day of March. 

The Senate has not yet confirmed Mr. Dana. 

The question is whether General Schenck is still minister. 

When the resignation of such an officer of the government 
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18 tendered, and the time at which the ecuimannond is to take 
effect 1s epecieally named in the resignation, the acceptance 
of that resignation, without qualification, accepts the resig- 
nation with the condition attached. 

If General Schenck had remained in England, he would 
have remained minister to England, under the facts nice, 
until his successor had arrived in England; but having sub- 
sequently obtained leave of absence to return to America, 
and having so returned, somewhat changed the condition of 
the acceptance of the resignation ; and it is hardly reasonable 
to hold that it would be necessary for the new minister te 
arrive in England before General Schenck (now in the United 
States) should cease to be minister. , 

Under all the circumstances of the case as presented by 
the facts above stated, I am of opinion that General Schenek 
will cease to be minister on the nomination and confirination 
of his successor. . 

Very respectfully, your obedient servant, 
EDWARDS PIERREPONT. 
Hon. HAMILTON FISH, ° 
Secretary of State. 


MAIL TRANSPORTATION BY RAILROADS. 


Where two railroad corporations run from their point of junction to a 
common terminus (over the same track) separate trains with postal 
cars carrying the mails, and route-agents to accompany the same, 
each such corporation is entitled, under the act of March 3, 1873, 
chap. 231, to be paid at the rates thereby provided for the average 
weight ot mails carried by it to the common terminus. 

Railroad companies, carrying the mails under the arrangement and clas- 
sification of the Postinaster-General, agreeably to the law as it existed 
prior to March 3, 1373, cannot now claim additional compensation. 


DEPARTMENT OF JUSTICE, 
say 6, 1876. 
Sir: The questions presented i in yours of y satonday and of 
the day previous (both this day recetved), arising in the cases 
of the Rockford, Rock Island and Saint Louis Railroad Com- 
pany, and of the Chicago, Burlington and Quincy Railroad 
Company, may be generalized thus: Where two railroad cor- 
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porations run from their point of junction toa common terminus 
(over the same track, which each is entitled thus to use) sep. 
arate passenger-trains, carrying postal cars, agents, and mails, 
can the Postmaster-General, since the passage of the act of 
March 3, 1873, pay each company according to the weight 
earried by it, although the service of but one of them has 
been, by formal order to that effect, recognized by the depart- 
ment as extending over its entire length of road, while that 
of the other (so far as the distance between the junction and 
terminus aforesaid is concerned) has received no other recog- 
nition than the accrediting to its trains so run postal agents, 
who return registers of the mails carried over the whole ex- 
tent of the line, their weights, &c., and no provision is made 
for any transfer or reception of the mails at said point of junc- 
tion? Can the mail carriage of each corporation so performed. 
be recognized as a distinct service under the act of June 6, 
¥3i2? Ifany other questions arise under earlier statutes or 
peculiar to either of these two cases, they will be subsequently 
and separately discussed. No contract in writing has been 
made with either company. 

Iirst. By the act of March 3, 1873, chap 231, sec. 1 (17 Stat., 
393), the Postmaster General is “ directed to readjust the com- 
pensation to be hereafter paid for the transportation of mails 
on railroad routes” upon the basis of the average weight of 
mails carried, with a specific increase for superior facilities 
provided in the way of longer postal cars, &c. The pay is to 
be measured ata fixed sum per mile per annum that the 
average weight is carried. Under this statute, the appoint- 
ment of route agents to accompany the separate trains of 
each road over the entire railroad route to the common termi- 
nus, with directions there to distribute, receive, and deliver 
the mails, and to take, register, and return the weight of 
them, is a sufficient recognition of the service of the corpora- 
tion to entitle it to be paid therefor at the rates provided by 
Jaw for the average weight of mails carried to the common 
terminus. 

Second. Under the law as it existed prior to March 3, 1873, 
it is believed that the corporations carrying the mails under 
the arrangement and classification of the Postmaster-General 
cannot now legally claim any additional compensation. 
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These answers cover the whole ground of the several inter- 
rogatories propounded. 
Very respectfully, your obedient servant, 
| EDWARDS PIERREPONT. 
Hon. MARSHALL JEWELL, 
Postmaster- General. 


LAS ANIMAS GRANT. 


. The action of the register and receiver of the proper land district, in 
passing upon claims of derivative claimants to lands theretofore claimed 
by Vigil and St. Vrain, under the provisions of the act of February 
25, 1869, chap. 47, amendatory of the act of June 21, 1860, chap. 167, 
was final, and not subject to revision by the Land Department. 

Col. William Craig, a derivative claimant under Vigil and St. Vrain, 
having established his claim ‘‘to the satisfaction” of the register and 
receiver of the proper land district, thereby became entitled to have 
furnished to him by the surveyor-general of Colorado, as evidence of 
title, an approved plat of the land which was awarded to him by the 
register and receiver aforesaid. In view of which: Advised that the 
President direct the Commissioner of the General Land Office to in- 
struct the surveyor-genral of Colorado to deliver to Colonel Craig an 
approved plat of the land so awarded. 

In the exercise of his general administrative superintendence, the Presi- 
dent may interfere to restrain an officer from assuming an authority 
that does not belong to him, as well as to compel the officet to perform @& - 
duty that does belong to him. 

Hence it is competent to the President to entertain an appeal from the 
head of a Department which concerns the authority of a subordinate 
officer in the Department. 


DEPARTMENT OF JUSTICE, 
May 15, 1876. 

Sir: The Attorney-General has the honor to present to the 
President his opinion upon the “ Las Animas grant.” 

Col. William Craig apphed to the President for an order 
directing that the surveyor-general of Colorado be ordered to 
issue a plat of his land included in the Las Animas grant, 
in accordance with the decision of the register and receiver- 
general of the Pueblo land district of that Territory. 

The question, “ Whether the Executive should take action 
upon the matter set forth in the letter of Colonel Craig to 
Hon. S.S. Burdett, Commissioner of the General Land Office, 
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dated October 1, 1874, after the decision of the Secretary of 
the Interior in this case, and, if so, what action would be 
recommended,” was referred by the President to the Attor- 
ney-General. 

The facts as set forth in the letter of Colonel Craig are 
these: 
Under the Mexican colonization act of 18th August, 1824, 
and the declaratory executive regulations on the 21st day of 
November, 1828 (1 Rockwell’s Spanish and Mexican Law, 
452, et seq.), Cornelio Vigil and Ceran St. Vrain, Mexican citi- 
zens, on December 8, 1843, presented their joint petition for 
a large grant of land to the Mexican authorities, and such 
action was had that, on the 2d of January, 1844, the petition- 
ers were placed personally in “ juridical possession” with the 
usual solemuities, and a certificate granted in due form, of a 
tract of land extending from the Arkansas River in front to 
the grant of Beaubien and Miranda in the rear, and from the 
valley of Las Animas or Purgatoire tributary below to within 
half a league of San Carlos tributary above. These bound- 
aries include about eighty miles square and nine hundred 
and twenty-two square leagues. (The documents concerning 
these grants are found in Report No. 312, House of Repre- 
sentatives, Thirty-sixth Congress, First Session, pp. 269 to 
278.) | | 

On the 2d of February, 1848, the treaty of Guadalupe Hi- 
dalgo was entered into between the United States and Mex- 
ico, and proclaimed July 4 of the same year (9 Stat., p. 922), 
by which the region embracing this grant became the prop- 
erty of the United States. By the eighth article of that treaty 
it was provided that “ Mexicans now established in territo- 
ries previously belonging to Mexico, and which remain for 
the future within the linits of the United States, as defined 
by the present treaty, shall be free to continue where they 
now reside, or to remove at any time to the Mexican Repub- 
lic, retaining the property which they possess in the said ter- 
ritories, or disposing thereof and removing the proceeds where- 
ever they may please.” 

If the grant was regular and perfect, then the property was 
inviolably protected in Vigil and St. Vrain by this treaty. 
(United States vs. Uoreno, 1 Wallace, 400.) If it was incom- 
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plete, ‘‘ it remained for the new government succeeding to the 
obligations of the former government to complete what thus 
remained imperfect.” (Beard vs. Federy, 3 Wallace, 478, 490.) 

Acting upon this principle, Congress, by an act of June 21, 
1860, entitled “An act to confirm certain private land claims 
in the Territory of New Mexico,” enacted “ That the private 
land claims in the Territory of New Mexico * * *, desig- 
natedas numbers one * * * seventeen, * * * be, 
-and they are hereby, confirmed ; provided that the claim num- 
ber * * * seventeen, in the name of Cornelio Vigil 
and Ceran St. Vrain, shall not be confirmed for more than 
-eleven square leagues to each of said claimants,” being ninety- 
seven thousand six hundred and fifty acres in all. 

Section 2 enacts “That in surveying the claims of said 
Cornelio Vigil and Ceran St. Vrain, the location shall be 
made as follows, namely: the survey shall first be made of all 
tracts occupied by actual settlers holding possession under 
titles or promises to settle which have heretofore been given 
by said Vigil and St. Vrain in the tracts claimed by them; 
* * * and it shall be the duty of the surveyor-general of 
New Mexico immediately to proceed to make the surveys and 
locations authorized and required by the terms of this sec- 
tion.” | 

Section 4 enacts “That the foregoing confirmation shall 
only be construed as quitclaims or relinquishments on the 
part of the United States, and shall not affect the adverse 
rights of any other person or persons whomsoever.” 

It is obvious that, as Congress had provided no tribunal 
for determining what were the extent of the tracts oecupied 
“(by actual settlers holding possession under titles or prom- 
ises to settle which had heretofore been given by Vigil and 
St. Vrain in the tracts claimed by them,” this act became 
impossible of execution. To remedy this defect, and with 
‘the apparent intention to afford these settlers a method of 
adjusting their conflicting claims, Congress, on the 25th of 
February, 1869, passed an act entitled “An act to amend an 
act entitled ‘An act to confirm certain private land claims in 
the Territory of New Mexico,’” (15 Stat., p. 275), which, 
-among other things, provided ‘that the claims of all actual 
settlers upon the tracts heretofore claimed by the said Vigil 
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and St. Vrain holding possession under titles or promises to 
settle which have been made by Vigil and St. Vrain, or their 
legal representatives, prior to the passage of this act, who 
may establish their claims within one year from the passage 
of this act to the satisfaction of the register and receiver of 
the proper land district, shall in like manner be adjusted 
according to the subdivisional lines of survey so as to include 
the lands so settled upon or purchased, and the areas of the 
‘same shall be deducted and excluded from the adjusted 
limits of the claim of said Vigil and St. Vrain respectively. 

By the third section it is enacted, “That npon the adjust- 
ment of the Vigil and St. Vrain claims, * * * it shall be 
the duty of the surveyor-general of the district to furnish 
proper approved plats to said claimants, or their legal repre- 
sentatives, and so in like manner to said derivative claim- 
ants, which shall be evidence of title.” 

By section 5 it is enacted, ‘‘That in case of the neglect or 
refusal of the said Vigil and St. Vrain, or either of them, to 
accept the provisions of this act and the act to which this is 
amendatory, * * * no suit shall be brought or proceed- 
Ings instituted in any of the courts of the United States by 
such party, or by any one claiming through or under them, 
to establish or enforce said claims, or for any cause of action 
founded upon the same, after six months from the passage of 
this act.” 

It is not in controversy that the lands claimed by the ‘de- 
rivative claimants” would much exceed in extent an area of 
twenty-two square leagues, for which the grant was confirmed. 
It appears by a copy, duly certified by the Commissioner of 
the General Land Office, of the opinion of the register and re- 
ceiver of the United States land office at Pueblo, Colorado 
Territory, under the provisions of the act of Congress ap- 
proved February 25, 1869, that Craig made claim to one hun- 
dred and twenty-seven thousand acres of this land; that, 
‘under his promise in the year 1855, St. Vrain selected a loca- 
tion for Craig, who actually settled upon the same in 1863 
and began the settlement and cultivation of the place on 
which he resided and still resides, raising successive crops on 
the land and spending a very great sum of money in the im- 
provement of said land, as testified to, not less than two 
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hundred thousand dollars; that he obtained several deeds 
from Vigil and St. Vrain, and those claiming title under them, 
during the years 1860 to 1864 inclusive, and that his title to 
the tract is clearly established: first, by one of the earliest 
promises of St. Vrain; second, by subsequent deeds thereto; 
and, third, by actual possession and cultivation by the claim- 
ant personally, and by tenants from 1863 to the present time;” 
so that, subject to certain conveyances and claims of other 
claimants set forth in said opinion, “there are 73,288.2 acres 
of land to which we think William Craig is clearly entitled.” 
This action and opinion of the register and receiver of the 
proper land district was duly filed in the General Land Office. 
It appears, further, that these proceedings and awards of the 
register and receiver of the land office were made known to 
the surveyor-general and “an approved plat” demanded of 
him, and that under date of the said 24th of March, 1874, 
and the Ist of April, 1874, the surveyor-general asked for in- 
structions as to furnishing “approved plats” of the lands 
awarded to “derivative claimants” under Vigil and St. 
Vrain in Colorado, pursuant to the act of Congress of Febru- 
ary 23, 1369. Meanwhile, on the 13th of March, 1874, the 
Commissioner wrote to the register and receiver to let the 
‘derivative claimants” appeal to the Commissioner, and on 
the 14th of April following the Commissioner instructed the 
surveyor-general, by a letter of that date, to furnish no ap- 
proved plats until the further decision of the Land Office, 
and on the 20th of April the rejected claimants notified the 
Commissioner that they claimed an appeal from the decision 
of the register and receiver; whereupon Colonel Craig ad- 
dressed the letter referred by the President to the Attorney- 
General to the Commissioner of the General Land Office 
denying any such right of appeal, and asking that “an ap- 
proved plat” might be furnished to him; and, failing to get 
such order from the Land Office or from the Secretary of the 
Interior, asked the interposition of the chief executive officer 
in his behalf. 

The first question to be considered is, whether Colonel 
Craig is entitled to have furnished him by the surveyor-gen- 
eral of Colorado “an approved plat” of the land adjudged to 
him by the register and receiver of the proper land office un- 
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der the provisions of the act of February 25, 1869, as “ev1- 
dence of his title.” 

It is stated in the decision of the Secretary of the Interior 
(p. 7) that “if the act of February 25, 1869, viewed in con- 
nection with the legislation of July 14, 1836, should lead my 
mind to the conclusion that it was the intention of Congress 
to convert the register and receiver into arbiters for the final 
adjustment of the rights of these derivative claimants, I should 
have no hesitation in saying that an appeal would not lie from 
their decision.” 

It is to be observed and kept in mind throughout the con- 
sideration of this question that the lands in controversy were 
never part of the public domain of the United States; they 
were never owned or sold by the government, but were the 
property of individuals, acquired under Mexican grants and 
acquiesced in by the United States in the treaty with Mexico 
and in the acts of Congress subsequently made. The act of 
1836 (made long prior to the treaty), relating to the public 
lands, has no bearing upon this case. 

The principles governing this question have been ably dis- 
cussed and clearly defined during the present month of May 
(1876) by the Supreme Court of the United States in the opin- 
ion of Mr. Justice Davis in Newhall vs. Sanger (see 2 Otto, 
761). 

Congress, by the act of June 21, 1860, confirmed the title in 
the Mexican grantees. The act in express terms relinquishes 
all title of the United States to those lands. 

The claimant’s title comes of a Mexican grant. The United 
States has recognized that title and confirmed that grant, 
not made a new one. The effect of the word “relinquish. 
ment” upon lands granted to the citizen prior to cession of 
the region wherein situated by a treaty of the United States 
has been fully determined in Les Bois vs. Bramell (4 Howard, 
p. 449), the court holding that the word * relinquishment” in 
a confirmatory act of Congress, in case of private lands in 
territory ceded by treaty, the limits of which were undeter- 
mined by survey, vested in the private owner a fee-simple. 
Therefore this land never was a part of the public lands of 
the United States. The statute recognizing that condition of 
ownership decides that the location of the several claims 
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should be made on the earth’s surface within certain limits, 
and for that purpose appointed the register and receiver of 
the land office a commission before whom the owners “should 
establish,” within a time therein limited, “their claims to the 
satisfaction of the register and receiver,” and not to the “ satis- 
faction” of anybody else. 

It will be further observed that the same act giving this 
power to the register and receiver made it a condition that 
the claimants should accept that tribunal or bring their cases 
into court and “establish their claims to their lands” within 
six months of the passage of the act. 

This class of legislation giving to certain officers of the 
United States, with the consent of parties, certain quasi judi- 
cial functions, is nearly as old as the Government itself; and 
the question of such jurisdiction, and whether it is final, has 
been more than once decided by the Supreme Court, and has 
been many times the subject of discussion in the opinions of 
my predecessors in the office of Attorney-General, and espe- 
cially have the words “establish to the satisfaction” of a 
given officer a right or claim been frequently construed, and 
in every instance, so far as Iam advised, have been held to 
confer final jurisdiction over questions so submitted. (See 
DeGroot vs. The United States, 5 Wall.,420; case of Atocha, 17 
Wall, 444.) 

The question was submitted to the register and receiver of 
the land-office to determine, not as part of their duty as such 
officers, but as a kind of tribunal established by Congress 
for a special purpose. (See 11 Opinions, 47.) 

In regard to the nature of the case before the President, 
Craig’s counsel insist that it is not an appeal from the decis- 
ion of the head of a Department, but an application to the 
Executive to require a subordinate officer to perform the 
duty imposed upon hin by statute, and contend that this is 
a matter clearly within the power and duty of the Executive; 
while the opposing counsel urge that it is nothing but an 
appeal from the decision of the head of a Department, and 
maintain that such an appeal does not lie, in support of 
which position the following authorities are cited: 1 Opin., 
624, 636, 678; 2 Opin., 481, 507; 4 Opin., 515; 5 Opin., 273, 
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630; 6 Opin., 226; 10 Opin., 526, 527; 11 Opin., 14; 13 Opin., 
28; 1 Lester’s Land Laws, 680; 1 How., 290. 

The first question is, whether the decision of the register 
and receiver under the act of 1869 can be revised by the 
Commissioner of the General Land Office. This is substan- 
tially the question which was submitted to and decided by 
the Secretary of the Interior; and the same question must 
necessarily be passed upon by the President, even if the case 
_were what the counsel of Craig claim it to be, namely, an 
application to enforce the performance of official duty, before 
taking action on such application. Hence the case may be 
regarded as an appeal from a decision of the head of the 
Interior Department touching the authority of a subordinate 
officer in that Department; and the point now to be consid- 
ered is, can the President entertain this appeal ? 

After much reflection, I am of opinion that the appeal is 
one which may be entertained by the President. It presents 
a question concerning the authority of a subordinate execu- 
tive officer over a particular subject. 

The President, in the exercise of his general administra- 
tive superintendence, may interfere to restrain an officer from 
assuming an authority that does not belong to him, as he 
unquestionably may to compel the officer to perform a duty 
that does belong to him. The functions of the President, 
viewed with reference to such superintendence, seem to me 
to include as well the power of requiring the various officers 
of the executive department of the Government to keep 
within the proper limits of their authority, as the power of 
requiring them to discharge the public trusts imposed upon 
them. 

This view is not in conflict with the opinions of my prede- 
cessors in office to which I have been referred, nor indeed 
with the other authorities cited by counsel. On examination 
of the former, they are found to relate, one and all, to the 
subject of the power of revision by the President in matters 
of official duty which are specially committed to different De- 
partmental officers, such as the settlement of public accounts 
(1 Opin., 624, 636, 678; 2 Opin., 481, 507, 508; 5 Opin., 630; 11 
Opin., 14); or the allowance of pension claims (4 Opin., 5198); 
or the determination of land cases (5 Opin., 275; 10 Opin., 
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527); or the adjudication of patent cases (13 Opin., 28); or 
the decision of questions of fact in cases of contract with a 
Department (6 Opin., 226), or the determination of claims for 
services in a Department (10 Opin., 526). In none of these 
instances was the jurisdiction of the Departmental officer in 
any degree involved, but merely the correctness of his official 
action in matters admitted to be within his competency, so that 
they are clearly distinguishable from the case before me. 

Recurring to the act of 1860, it will be seen that the con- 
firmation of twenty-two square leagues in favor of Vigil and 
St. Vrain is not thereby definitely attached to any piece of 
Jand within the limits of the large tract originally claimed by 
them, but is left to be located within those limits according to 
the mode and directions therein prescribed. These look to 
the protection of the equitable rights of derivative claimants 
occupying lands within the same tract as against the con- 
firmees, so far as to require the lands thus occupied to be 
surveyed and the area thereof deducted from the area con- 
firmed before the residue, should any remain, be located. 

The act of 1869 contains more specific provisions for ascer- 
taining the claims of the derivative claimants to be deducted 
as aforesaid. These provisions authorize the deduction of 
the claims of such of those claimants only who may establish 
their claims within one year from the passage of the act (sub- 
sequently extended to one year from the completion and ap- 
proval of the subdivisional surveys contemplated by the act) 
‘‘to the satisfaction of the register and receiver of the proper 
land district.” 

The duty devolved upon the register and receiver is of a 
special and peculiar character. It forms, indeed, a part of 
the scheme devised for the location of the confirmed right 
upon, and the segregation of the ‘quantity of land covered 
thereby from, the public domain; but it more immediately re- 
lates to matters in which the derivative claimants and the 
original claimants are alone interested. Those officers are to 
pass upon the claims of derivative claimants to the lands oc- 
cupied by the latter which shall be presented within a stated 
period, and these claims manifestly do not come within the 
category of private land claims against the Government, being 
rather claims against the confirmees of a private land claim 
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against the Government, which the latter has seen fit to pro- 
tect in this way. In the proceedings before the officers on 
such claims the interests of the derivative claimants may be 
adverse to those of the original claimants. So, as has really 
proved to be the case, the derivative claimants may even be 
adversely interested therein as against each other. But the 
Government has no interest that can be affected thereby, and 
it can sustain no adverse relation to any of the parties thereto. 
The subject-matter of the proceedings is of purely private, 
individual concern, and the register and receiver exercise a 
judicial discretion therein. Such claims as shall be estab- 
lished to the “satisfaction” of those officers are contemplated 
by the statute to constitute a location of the previously unlo- 
cated confirmation to the extent of the claims so established, 
not exceeding in all, however, the quantity confirmed. Their 
action in the premises must be deemed to be final, unless an 
appeal therefrom is provided by statute. 

There is nothing in the act devolving the duty referred to 
upon the register and receiver, which provides for a revision 
by the Commissioner of the General Land Office, or by any 
other officer, of their decisions upon the claims presented to 
them. But it is contended that at the time the above-men- 
tioned appeals were taken the Commissioner derived authority 
to revise such decisions from the act of July 4, 1836, chap. 
3od2, the first section of which declares, ‘That from and after 
the passage of this act the executive duties now prescribed, 
or which may hereafter be prescribed, by law, appertaining 
to the surveying and sale of the public lands of the United 
States, or in anywise respecting such public lands, and, also, 
such as relate to private claims of land, and the issuing of 
patents for all grants of land under the authority of the Gov- 
ernment of the United States, shall be subject to the super- 
vision and control of the Commissioner of the General Land 
Office, under the direction of the President of the United 
States.” And it is understood that the provision in this sec- 
tion specially relied upon as conferring the revisory authority 
13 that respecting private land claims, which is in substance 
as follows: that the “executive duties” prescribed by law, 
relating to “private claims of land,” shall be subject to the 
supervision and control of the Commissioner of the General 
Land Office. 
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Two questions here suggest themselves: 1. Do the claims, 
which the act of 1869 requires to be established to the satis- 
faction of the register and receiver, properly come under the 
description of “ private claims of land” within the meaning 
of the said provision? 2. Is the duty imposed upon the reg- 
ister and receiver by that act an “executive duty” within 
the meaning of the same provision ? 

It is very manifest, from the context, that the words “pri- 
vate claims of land” were intended to signify only claims of 
that character which are preferred against the Government. 
It is obvious that the only parties who would be immediately 
interested in the proceedings before the register and receiver 
to establish their claims are the derivative claimants on the 
one hand and the original claimants on the other. The Gov- 
ernment could have no interest one way or the other in the 
result—could not be admitted as a party to contest the claim 
sought to be established. Regarding the claims of the deriva- 
tive claimants from this point of view, I do not think they 
come within the provision of the act of 1836, referred to above, 
which subjects to the supervision of the Commissioner of the 
General Land Office the performance of all executive duties 
relating to * private claims of land.” 

This seems to be a case in which the action of the Presi- 
dent may be lawfully invoked. (Barnard’s Heirs vs. Ashley’s 
Heirs, 18 How., 43; also see 13 Wall., 82.) 

I am of opinion that from the action of the register and 
receiver no appeal lies in this case to the Commissioner of the 
Land Office, and that the Secretary of the Interior has no 
jurisdiction under the act of July, 1836, to review the decision 
of said register and receiver in this case. It isnot suggested 
that the decision of the register and receiver was fraudulent 
or corrupt. | 

I therefore recommend that the President direct the Com- 
missioner of the General Land Office to instruct the surveyor- 
general of Colorado to deliver to Colonel Craig an approved 
plat of the land adjudged to him by the decision of the regis- 
ter and receiver of the Pueblo land district in that Territory, 
dated February 23, 1874. 

I have the honor to remain, your obedient servant, 


EDWARDS PIERREPONT. 
The PRESIDENT. 
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DUTY ON WOOL. 


The phrase, ‘‘charges in such port,” occurring in schedule L, of section 
2504, Rev. Stat., does not include export duty. (Contra, opinion of 
October 23, 1276, on re-exunination of the subject.) 


DEPARTMENT OF JUSTICE, 
| May 18, 1876. 

Siz: The question upon which, by yours of the 12th instant, 
my opinion is asked, and to which I have now the honor to 
reply, is this: 

Is an export duty upon wool levied in a foreign country at 
the last port or place of shipment for the United States to be 
deemed a local or port charge within the meaning of the pro- 
visions of schedule L of the revised tariff, relating to the 
mode of fixing the value of foreign wools for the purpose of 
determining the rate of duty thereon? 

It is provided in section 2907 of the Revised Statutes that, 
‘In determing the dutiable value of merchandise, there 
shall be added to the cost, or to the actual wholesale price or 
general market-value at the time of exportation in the prin- 
cipal markets of the country from whence the same has been 
imported into the United States, the cost of transportation, 
* * * export duty,” «ce. 

It is provided by the following section (2908) that “All ad- 
ditions made to the entered value of merchandise for charges 
shall be regarded as part of the actual value of such mer- 
chandise. * * * But nothing contained in this and the 
preceding section shallapply to long combing or carpet wools 
costing 12 cents or less per pound, unless the charges so 
added shall carry the cost above 12 cents per pound, in which 
case, 1 cent per pound duty shall be added: Provided, That 
this and the preceding section shall not be construed as im- 
pairing the provisions relating to duties on the several classes 
of imported wools, contained in section 2304, under sched- 
ule L.” 

I think it plain that “export duty” is not “port charge,” 
as contemplated by the statute, and the phrase “excluding 
charges in such port” in schedule L does not mean “ export 
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duty”; and it seems clear that—since by section 2908, which 
specifically mentions “ carpet wools,” and substantially pro- 
vides that if the charges (of which export duty forms a part) 
carry the cost above 12 cents per pound 1 cent per pound 
duty shall be added, it was intended that export duty should 
be added to the cost in order to determine the “dutiable 
value’—if by adding such export duty to the value at the 
last port whence imported into the United States the price 
of carpet wools was thus raised above 12 cents per pound, 1 
cent per pound duty should be added. 

Hence I regard the circular of the Secretary of the Treas- 
ury of March 25, 1876, to the collector of the port at Boston, as 
in harmony with this and my previous opinion upon the gen- 
eral subject of duty upon carpet wools. 

Very respectfully, 
EDWARDS PIERREPONT. 

Hon. Bb. H. Bristow, 

Secretary of the Treasury. 


EXPENSES OF DIRECT-TAX COMMISSIONERS. 


The proviso in section 6 of the act of March 3, 1855, chap. &7, requiring 
bills for expenses incident to proceedings of the direct-tax commis- 
sioners to be submitted to and approved by the Secretary of the-Treas- 
ury before payment, does not withhold from the action of the Secre- 
tary cases in which his approval is asked after such bills have been 
paid by the commissioners. 

The authority exercised by tke Secretary under section 14 of the saine 
act, in fixing the rates of compensation to be allowed the clerks, &c., 
there mentioned, is distinct from that exercisable under section 6, 
and does not amount to an approval of payments to such persons 
within the meaning of the latter section. 


DEPARTMENT OF JUSTICE, 
May 27, 1876. 
Sir: Yours of the 26th instant, referring to sections 6 and 
14 of the direct-tax act of March 3, 1855 (13 Stats., 501), states 
the following case: 


TO THE SECRETARY OF THE TREASURY. 107 


Expenses of Direct-tax Commissioners. 


‘Tt appears that a number of accounts for clerk hire and 
Other expenses presented to different boards of tax commis- 
sioners were paid by the boards prior to any approval by the 
Secretary of the Treasury, and were not approved by any 
Secretary during the existence of the boards. In consequence- 
the members of the boards are held liable on their official 
bonds for the amounts so expended. 

‘In this state of facts, some of the parties interested have 
made application to the present Secretary of the Treasury to 
approve the accounts in question, and I have, therefore, to 
ask your opinion on the following questions: 

‘61, Can the present Secretary of the Treasury legally pass 
upon and approve or reject accounts for the expenses re- 
ferred to in section 6 of the act above cited? 

62. Is the fixing by the Secretary of the Treasury of the: 
rates of compensation to be allowed to the clerks, surveyors, 
and assistants, mentioned in section 14, an approval of pay- 
ments to such persons, within the meaning of the language 
used in section 6?” 

To the former of the above questions I respectfully submit 
an answer in the affirmative; to the latter, in the negative. 

It seems to me that the proviso in section 6, above referred 
to, viz: “That the bills of such expenses shall be jirst sub- 
mitted to and approved by the Secretary of the Treasury ”’ 
does not withhold from his jurisdiction cases in which approval 
is asked after the commissioners have paid such expenses,. 
although by such delay the latter may have incurred a charge 
of official irregularity. What the United States stipulates 
for is the advantage of an exercise of the Secretary’s judg- 
ment as to the propriety of the expenditures before these are. 
allowed. Nothing occurs or has been suggested to me to 
show that the United States do not enjoy that advantage in 
all cases where items for expenses are rejected until approved. 
In the meantime the failure of the commissioners to comply 
with the directions of the statute as to the time of application 
is a circumstance that may affect the Secretary’s discretion. 
I do not think that it affects his jurisdiction, and am of the 
opinion that such jurisdiction continues in each succeeding 
Secretary so long as the accounts are unsettled. 

I add that the provision (section 14) requiring the Secre-. 
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tary of the Treasury to prescribe the compensation of the 
clerks, &c., whom the commissioners may employ, is a dis- 
tinct function from that in the sixth section, considered above, 
which includes other questions incident to the accounts of 
salaried officers; such as, whether the claimant was in office 
during the time specified, &c. 
Very respectfully, your obedient servant, 
S. I. PHILLIPS, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 








MILEAGE FOR MARSHALS. 


Under the act of February 22, 1875, chap. 95, only one charge for mileage 
is allowable-for the service of several writs in hand at the same time, 
requiring the marshal to travel to the same place or in the same 
direction. (Contra, see NOTE, p. 109.) 


DEPARTMENT OF JUSTICE, 
May 29, 1876. 

Sir: Yours of the 24th instant, addressed to the Attorney- 
General, contains the following question of law: 

Whether a marshal of the United States is entitled to full 
mileage on each writ served by him, when several, issued in 
behalf of the Government to be served on different persons, 
are or might be served at the same time, only one travel be- 
ing necessary to make the service on all of said persons. 

I have read the letter of the Comptroller, inclosed by you, 
and considered the cases therein stated, in one of which a 
marshal “charges as for five separate trips of 125 miles each 
to serve five subpoenas on witnesses for the United States in 
five cases of indictments, all the writs having been issued 
February 2, 1876, and all served from the 9th to the 11th Feb- 
ruary,in Edmonson County, at or near the same place ;” and in 
another of which another marshal “ charges travel on each of ten 
warrants issued by a commissioner at Clarkesville, on the 16th 
October, 1875, all served the next day by one deputy, nine of 
the writs being served twenty-five miles from Clarkesville, 
and the tenth thirty miles from that place. It appears that 
for one travel ten mileages are claimed.” 
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Allowances for mileage to marshals, attorneys, and clerks 
are now regulated by the act of 22d February, 1875 (18 Stats., 
334), quoted by the Comptroller. This act provides that “no 
such officer or person shali become entitled to any allowance 
for mileage or travel not actually and necessarily performed 
under the provisions of existing law.” 

Under this act, in my opinion, there can be but one charge 
for mileage upon several writs (subpcenas, &e.) in hand at 
the same time, requiring a marshal to travel to the same place 
or in the same direction. 

If a marshal have in hand several writs (subpcenas, «c.) 
against the same person or different persons living at A, he 
will charge mileage but once. If he have several writs, &c., 
against different persons living at either A, B, or C, which 
are (Say) in the same direction, he will charge one mileage 
only to A, one mileage from A to B, and one mileage from 
B to C. 

No matter how many precepts a marshal may have in his 
hands requiring him to go to the same place or in the same 
direction, he makes but one actual and necessary travel in serv- 
ing them; for instance, in the second case above the marshal 
made oneactual and nine constructive travels. The act of 1875 
puts an end to the notion that the latter are performances for 
which the marshal is to be compensated. 

With great respect, your obedient servant, 


S. F. PHILLIPS, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 


NoTE.—The question considered in the foregoing opinion was re-exan- 
ined by Attorney-General Devens, in an opinion given to the Secretary of 
the Treasury, under date of October 10, 1878, in which a different view 
is expressed. The conclusion arrived at by Judge Devens is, that a mar- 
shal ‘‘ is entitled to full mileage on each writ served by him, when sev- 
eral issued in behalf of the Government to be served on different persons 
are or might be served at the same time, only one travel being necessary 
to make the service on all of said persons, where such travel is actually 
performed.” 
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SUPERINTENDENT OF THE MILITARY ACADEMY. 


An officer of the Army, holding the rank of a major-general, may be as- 
signed to the place of superintendent of the Military Academy. 

Sections 1310 and 1314 of the Revised Statutes, in so far as they apply to 
the selection of a superintendent of the Military Academy, considered 
and construed. 


DEPARTMENT OF JUSTICE, 
May 29, 1876. 

Siz: Your communication of the 11th ultimo directs my at- 
tention to sections 1310 and 1314 of the Revised Statutes, and 
submits the question whether a major-general in the Army 
can be legally assigned to the place of superintendent of the 
Military Academy at West Point. 

I have examined those sections, and am of the opinion that 
‘they do not present any legal impediment to the assignment 
.of an officer of that rank to that place. 

Section 1310 but reproduces a provision contained in the 
act of June 12, 1858, chap. 156, which was in force at the time 
of the adoption of the Revised Statutes, ‘and which reads 
thus: “That the superintendent of the Military Academy, 
while serving as such by appointment of the President, shall 
have the local rank, the pay, and allowances of a colonel of 
engineers.” 

When this provision was enacted, engineer officers were 
alone eligible to the superintendency of the Military Academy 
under the law by which the latter was established, and the 
highest grade then existing in the Engineer Corps was that of 
colonel. Originally the chief officer of the corps was super- 
intendent of the academy, and was stationed at West Point, 
but he having in the course of time become a bureau officer of 
the War Department, with his station at Washington, a sub- 
ordinate officer of the corps (usually a major or captain) was 
thenceforth ordinarily selected for superintendent of the in- 
stitution, whilst the chief was charged with its inspection. The 
above provision left the field for the selection of a superin- 
tendent just as it previously was, namely, limited to the Corps 
of Engineers; but it aimed to enhance the dignity of the posi- 
tion, so as to make it more nearly correspond with the impor- 
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tance of the place, by annexing thereto the highest rank then 
existing in that corps, together with the pay and allowances 
thereof; in doing which, it was manifestly far from the de- 
sign to thereby at the same time place restrictions upon the 
exercise of the power of selection. This had been already re- 
stricted in the manner above stated. However, the restric- 
tion here referred to, which was the only one imposed, was 
subsequently removed by Congress, as will hereinafter be 
shown. 

With respect to section 1314, only its first clause need be 
considered. That clause is taken from section 6 of the act of 
July 13, 1866, chap. 176, which I give here entire: “That the 
superintendent of the United States Military Academy may 
hereafter be selected, and the officers on duty at that institu- 
tion detailed, from any arm of the service, and the supervis- 
ion and charge of the academy shall be in the War Depart- 
ment, under Such officer or officers as the Secretary of War 
may assign to that duty.” It will be observed that the last 
clause of this enactment is substantially reproduced in sec- 
tion 1331 of the Revised Statutes, the first clause being em- 
bodied in said section 1314. 

The provisions of the act of 1866, just quoted, were mainly 
designed to remove the restrictions theretofore existing rela- 
tive to the selection or assignment of officers for the adminis- 
tration and management of the affairs of the academy. Pre- 
viously, as has already been stated, the superintendency of 
the institution pertained exclusively to the Corps of Engi- 
neers. That act changed this, and enabled the President to 
select for that place from among other officers of the Army 
than those belonging to the Corps of Engineers. 

But the point is suggested, in view of the words of the act, 
‘from any arm of the service,” whether it at the same time 
did not fix a limit as to the rank of the officer who might be 
thus selected for the place. If the term “arm,” as there used, 
be taken to signify only some one of the various organizations 
of the line of the Army, as cavalry, infantry, or artillery, then, 
indeed, would the field of selection seem to be confined to 
either or any one of those organizations, in none of which is 
there a higher grade establised than that of colonel; and this 
grade would, perhaps, as a consequence, be the maximum 
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limit, as to rank, to which the power of selection could go. 
Yet if it is taken in that sense, not only would other branches 
of the military service, which are not of the line, seem to be 
necessarily excluded, but also the Corps of Engineers, which — 
does not constitute an “arm” of the service according to that 
signification of the term; a result clearly not contemplated by 
Congress. I incline to the view that the phraseology under 
consideration was not meant to embrace any particular 
branches of the military service to the exclusion of others, but 
that it was meant to comprehend all departments of the Army; 
the purpose being to make available for the selection of a 
suitable person for the management of the academy the en- 
tire active list of the Army, having regard, of course, to the 
requirements of other fields of duty. In this respect the Mil- 
itary Academy was placed in much the same situation as that 
then and now oceupied by the Naval School, where all officers 
of the Navy, from a commander up, are eligible to the super- 
intendency of the institution, and where that position has at 
different times been filled by a commander, captain, commo- 
dore, rear-admiral, and vice-admiral. 

Thus, as I conceive, there is nothing in the two sections re- 
ferred to, viz, sections 1310 and 1314 of the Revised Statutes, 
which forbids the assignment of an Army officer holding the 
rank of a major-general to the place of superintendent of the 
Military Academy. 

I am, sir, very respectfully, your obedient servant, ‘° 
EDWARDS PIERREPONT. 
Hon. ALPHONZO TAFT, 
Secretary of War. 
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“CARRIAGES” UNDER THE CUSTOMS LAWS. 


Carriages, previously in use by the owner, are not ‘personal effects” 
within the meaning of section 2505 Rev. Stat., and are not entitled to 
exemption from duty by force of that section. 


DEPARTMENT OF JUSTICE, 
June 2, 1876. 

S1r: In response to yours of the 15th of May concerning 
the propriety of admitting carriages previously in use by the 
owner without payment of duty, under Rey. Stat., 493, sec- 
tion 2505, exempting “‘ wearing apparel in actual use, and 
other personal effects (not merchandise), professional books, 
implements, instruments, and tools of trade,” «c., I would re- 
spectfully say, that while the term “personal effects,” stand- 
ing alone, would obviously include carriages, yet upon the 
well-recognized principle of construction that general words 
are restrained, when accompanied by specific terms, to items 
that are ejusdem generis with the enumerated articles, it does 
not appear to be the intent to exempt carriages by this clause, 
but only such things (watches, rings, Jewelry, &c.) as are 
worn, like apparel, upon the person, or are used in connection 
therewith, like brushes, Xc. 

No change in your regulation of December 4, 1874, is there- 
fore recommended. 

Very respectfully, your obedient servant. 
ALPHONSO TAFT. 
Hon. B. H. BRISTOW, 
Secretary of the Treasury. 

* NOTE.—The commission of Judge Taft, as Attorney-General, is dated 

May 22, 1876. But he did not enter upon the duties of the office until 


June 1, 1876, up to which time his predecessor, Judge Pierrepont, re- 
mained in office. 
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SHIPPING. 


Rebate of duties, under section 2513 Rev. Stat., applies only to vessels 
designed to be documented for and employed in foreign trade, or in 
trade between the Atlantic and Pacific ports of the United States. 


DEPARTMENT OF JUSTICE, 
June 2, 1876. 


Sir: In response to the inquiry contained in yours of the 
26th of April, I would respectfully say that only vessels de- 
signed to be documented for and employed in trade between 
this country and that of some foreign nation, or between the 
Atlantic and Pacific ports of the United States, are entitled 
to the rebate of duties upon the articles enumerated in Rey. 
Stat., section 2513, entering into their construction. 

Very respectfully, your obedient servant, 
ALPHONSO TAFT. 
Ilion. B. H. BRISTow, 
Secretary of the Treasury. 


CITIZENSHIP—PASSPORTS. 


A Spanish subject by birth was naturalized in the United States in Feb- 
ruary, 1376, and thereupon his son, aged twenty, who was born in the 
island of Cuba, applied to the State Department for a passport, stating 
that he had resided in the United States for five years, but that it was 
his intention to reside in the country of his nativity and engage in busi- 
nexs there: Held that the son, being a minor at the time of the natu- 
ralization of his father, must be considered a citizen of the United States 
within the meaning of section 2172 Rev. Stat., and that no ground ex- 
ists tor withholding the issue of a passport to him on the score of na- 
tionality. Held, further, that the circumstance that he intends to return 
to and reside in the country of his birth does not make him less entitled 
to a passport than if his intended destination were elsewhere. 

The laws of the United States authorize the issue of passports to all citi- 
zens thereof, without distinction, whether native born or naturalized. 
Aceordingly, when a naturalized citizen applies for a passport, though 
with a view to traveling or residing in the country of his former nation- 
ality, his right to have the passport issued to hin is just as obligatory 
upon the State Department as if he were a native-born citizen intend- 

ing to go to the same country. 
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DEPARTMENT OF JUSTICE, 
June 1, 1876. 

Sir: Your communication of the 29th of March last, ad- 
dressed to my predecessor in office, presents for the considera- 
tion of the Attorney-General the following case and question: 

‘Upon February 16, 1876, Francisco Cordova, born a sub- 
ject of Spain, was naturalized in the United States district 
court for the southern district of Florida, at Kev West. An 
application dated on the same day is forwarded to the [State] 
Department by the son of the above person, producing a copy 
of the record, stating that he was born at Havana, in the 
island of Cuba, on the 16th of October, 1855, and that his age 
is twenty years; and a passport is claimed as the minor son 
of a naturalized citizen, the applicant making the usual 
declarations and taking the oath of allegianee. Upon Febru- 
ary 25 information was requested as to the residence of the 
applicant during the past five years, and whether it was his 
purpose to retain his residence in this country, or to resume 
a residence in the Spanish Dominions and engage in business 
there. Under date of March 13 the applicant replied, by afti- 
davits, to the effect that he had been residing in the State of 
Florida during the last five years, and that it was his purpose 
to resume his residence in Spanish Dominions and engage in 
business there. 

‘You will therefore perceive that a Spanish subject having 
become naturalized on the 16th day of February, 1876, on the 
same day his child of the age of twenty years five months 
and over, who intends immediately to return to Spanish Do- 
minions, take up his residence, and engage in business, makes 
application for a passport as the minor child of a naturalized 
citizen; and I have to request your opinion whether, under 
these circumstances, this minor child is entitled to a passport, 
and must be considered a citizen of the United States through 
the naturalization of his father, and within the meaning of 
section 2172 of the Revised Statutes.” 

The section here named provides that “ the children of per- 
sons who have been duly naturalized under any law of the 
United States, * * * being under the age of twenty-one 
years at the time of the naturalization of their parents, shall, 
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if dwelling in the United States, be considered as citizens 
thereof.” This provision is merely are enactment of a like pro- 
vision contained in section £of the act of April 14, 1802, chap. 
28, which was in force at the time of the adoption of the Re- 
vised Statutes; and hence the iterpretation that has been 
given by eminent authority to the somewhat ambignous ex- 
pression, “ children of persons duly naturalized,” used in that 
act, according to which interpretation the naturalization of the 
father only would be sufficient in any case (see 2 Kent’s Com., 
12th ed., pp. 52, 53, and also 6 Cranch, 183), becomes equally 
applicable to the same expression in the provision above quot- 
ed. But all doubt as to the sufficiency of the naturalization 
of the father to confer citizenship upon the resident minor 
children was removed by operation of the act of February 10, 
1855, chap. 71, the second section whereof conferred the priv- 
ileges of citizenship upon women married to citizens of the 
United States, if they were of the class of persons for whose 
naturalization the previous acts of Congress provided; and 
this, whether the citizenship of the husband existed at the 
passage of the act or subsequently, or before or after the mar- 
riage (see Kelly rs. Owen, 7 Wall., 496). This section was in 
force when the Revised Statutes were adopted, and its pro- 
visions are substantially re-enacted in section 1994 of the latter. 

Accordingly, in the case before me, by the naturalization 
of the father the right of American citizenship may well be 
regarded as having been conferred, in virtue of the said sec- 
tion 2172, upon his son, who, it appears, was in his minority 
at the time of such naturalization, and was then, and had for 
some five years previously been, and, as I infer, still 1s, resid. 
ing or dwelling m the United States. 

Viewing the applicant in this case, then, as entitled to be 
considered a citizen of the United States, there would seem 
to be no ground for withholding the issue of a passport to him 
on the seore of nationality. And with respect to the cirecum- 
stance that he contemplates taking up a residence and en- 
gaging in business within the dominions of Spain, of which 
country he was, before he acquired American nationality, a 
citizen by birth, this does not, in my opinion, make him any 
the less entitled to a passport than if his intended destination 
were elsewhere. 
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A passport such as he has applied for i is merely a 1 certifi. 

cate of citizenship and of identity; its purpose being to enable 
the bearer to be admitted within the territory of a foreign 
government in the quality of, and with the privileges thereby 
allowed to, a foreign citizen. Our laws prohibit the issue of 
passports of this sort to any other persons than citizens of 
the United States; but they authorize their issue to all citi- 
zens, Without distinction, whether native born or naturalized ; 
and where a naturalized citizen applies for a passport with a 
view to traveling or residing abroad, though his intended 
destination may be in the country of his former nationality, 
his right to have the passport issued to him is just as obliga- 
tory upon the Department of the Government charged with 
this matter as if he were a native-born citizen intending to 
go to the same country. 

I am, by the foregoing considerations, led to the conclusion 
that the question submitted by you should be answered in 
the affirmative, and I so answer it. 

I have the honor to be, very respectfully, your éiatient 
servant, 





ALPHONSO TAFT. 
Hon. HAMILTON FISH, 
Secretary of State. 


STORAGE FEES. 


In ascertaining the storage fund out of which the customs ofticer is enti- 
tled to retain the maximum allowed, under section 5 of the act of Mareh 
3, 1841, chap. 35 (section 2647 Rev. Stat.), all storage fees received are 
to be computed, including those which have accrued from storage of 
merchandise in buildings owned by the Government. 


DEPARTMENT OF JUSTICE, 
June 12, 1876. 

Siz: Yours of last Saturday, 10th instant, concerning claim 
of 8. M. Breckinridge, former surveyor of port of Saint Louis, 
has received the immediate attention requested. 

It requires a construction to be given to the act of March 
3, 1841 (chap. 33, sec. 5, 5 Stats., 432), in force during his 
term of office, and embraced in Revised Statutes, section 2647. 
The question is whether or not, as surveyor, Mr. Breckinridge 





118 HON. ALPHONSO TAFT 





Storage Fees. 








is entitled to retain $2,000 out of the sums collected for storage 
of goods in a building erected and owned by the United States, 
to wit, in the basement of the custom-house, under the clause 
authorizing this deduction to be made out of moneys received 
‘for rent and storage of goods, wares, or merchandise which 
may be stored in the pitblic storehouses, and for which a rent 
is paid, beyond the rents paid by the collector or other such 
Officer.” (5 Stats., 432, sec. 3.) 

The doubt suggested is whether or not the fees for storing 
dutiable merchandise in bruildings for which, by reason of na- 
tional ownership, no rent eo nomine is paid, can be withheld 
to make up the maximum compensation of a collector “or 
other such officer.” 

The only issue directly presented in Donovan’s case was 
the amount of compensation, as Is apparent from an inspec- 
tion of the record transmitted by you and with the other in- 
closures herewith returned. It was declared to be $5,000 in- 
stead of %6,000, but there was no indication that any part of 
it was to be derived from fees for the storage of goods in the 
custom-house. Still, the language of the opinion, referring 
to storayve as a source of revenue, when compared with that 
of the cited case (United States vs. McDonald, 5 Wal., 
657-658), indicates that all storage fees, whether accruing from 
buildings owned or leased by the Government or from those 
known as private bonded warehouses, are to be computed in 
ascertaining the fund from which the customs officer is enti- 
tled to obtain his maximum, provided their sum total (less 
rents paid) equals that naximum., The ambiguity which has 
occasioned the reference of the matter to this Department 
arises from the use of the word ,paid,” in the lines above 
quoted from the statute (i.e. “for rent of goods, &c., which 
may be stored in the public storehouses, and for which arent 
is paid,” &c.), instead of the word “received.” The obvious 
meaning is that from all storage fees received by the United 
States the rent paid for the warehouses (if any) was to be 
deducted ; and to the balance, not exceeding 22,000, the cus- 
toms officer was entitled. 

The conelusion is, then, that, although not distinctly so 
ruled in Donovan’s case, Mr. Breckinridge and others simi- 
larly situated would be justified in claiming the net profits of 
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all storage including that in Federal buildings up to the max1- 
mum compensation allowed them by law; or, to be more ac- 
curate, it is right that all such storage should be entered 
among the items of the account of fees from which that maxi- 
. mum can be retained. 
Very respectfully, your obedient servant, 
ALPHONSO TAFT. 
Hon. Bb. H. BRISTOW, 
Secretary of the Treasury. 


APPEALS IN CUSTOMS CASES. 


An appeal to the Secretary of the Treasury, taken under section 2931 or 
2932 Rev. Stat., is determined, when the Secretary, having arrived at 
a conclusion either favorable or adverse to the appellant, makes known 
his decision to the official in his Department charged with the matter of 
the appeal. 

The Secretary is not bound to give notice of his decision to the appellant ; 
the latter must inform himself thereof at his peril. 

Suit may be instituted by appellant without having first obtained a de- 
cision from the Secretary, if decision on his appeal is not made within 
the times specitied in said sections. 

The ninety days within which suit must be brought begin to run from 
the date of the decision where the duties are paid before the decision, 
and from the date of payment where the duties are paid after the de- 
cision. 

Powers of the Secretary, under sections 30124 and 3013 Rev. Stat., with 
reference to refunding for overpayment of duties, explained. 


DEPARTMENT OF JUSTICE, 
June 13, 1876. 


Sir: Upon the facts of the case of George W. Bond & Co., 
as given in yours of the 26th of April, legal questions arise 
applicable to the course of the administration of the Treasury 
Department and to the cases of importers who have appealed 
to that Department, upon which an opinion is requested. 
They will be stated and answered in the order in which they 
were proposed by you. 

1. “When is an appeal taken, under Rev. Stat., section 
2931 or 2932, to be regarded as decided? What action is nec- 
essary to give full force and eftect to the decision of any such 
appeal?” 
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Answer. The appeal is decided whenever the Secretary of 
the Treasury reaches, and indicates to the person in his De- 
partment charged with that business, a conclusion either 
favorable or adverse to the appellant. Vo further action is 
necessary to give effect to the decision. It is like the decis- 
ion of any other tribunal, to the records of which suitors must 
resort, at their peril, to learn the proceedings in and disposi- 
tion of their cause. : 

2. “Is it incumbent upon the Department to notify the 
appellant of such decision? If so, in what manner and by 
what means? Or, 1s it incumbent upon the appellant to seek 
such information as may be necessary for the preservation of 
his rights?” 

Answer. .As stated in the conclusion of the first answer, no 
notice need be given, but the appellant must inform himself 
at his peril. It has been authoritatively determined (in 
Westray’s case, 15 Wall., 330) that the collector is not bound 
to give any notice of his liquidation to the importer. Al- 
though the circumstances under which the collector and the 
Secretary of the Treasury render their decisions differ in some 
respects, yet the ruling of the Supreme Court of the United 
States as to notice by the collector bears strongly upon the 
question of notice by the Secretary. As the court there 
observe, to require notice would be to add to the statute a 
condition the legislators did not place there. 

3. “Can the importer bring suit at the expiration of the 
terms mentioned in those sections without obtaining a decis- 
ion from the Secretary if none has then been made?” 

Answer. He can. The apparent meaning of the law is 
that, if the decision is not made within the time specified, 
suit may be instituted without having first obtained it. 

4, “When do the ninety days within which suit may be 
brought commence to run?” 

Answer. From the day the ‘Secretary makes his decision, 
or that on which the duties are paid, whichever is last. If 
the duties are paid before the decision, it dates from the de- 
cision; if not paid until after the decision, it dates from the 
payment. 

5. “To what extent has the Secretary of the Treasury dis- 
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cretion, under Rey. Stat., section 3013, to waive any of the 
requirements of sections 2931, 2932?” 

6. What are the powers of the Secretary under sections 
30124 and 3013 ?” 

Answer. The purport of section 30123 simply is, that 
where the money has been paid prior to the decision and the 
appeal is sustained, the Secretary of the Treasury shall draw 
his warrant in favor of the importer for the sum thus found 
to be in excess of the requirements of law. 

The next section (3013) allows the Secretary, when satisfied 
that non-compliance with the requirements as above stated 
was owing to circumstances beyond the control of the importer, 
&e., to draw his warrant for so much of the duty as he finds 
to have been paid in excess of that established by law. 
Strictly speaking, he is to “waive” no provision; but when 
satisfied” by evidence of the existence of a certain state of 
facts, i. ¢., that the failure to appeal or commence suit was 
owing to circumstances which the importer could not control 
(like sickness, necessary absence, &c.), he may make the 
proper abatement and draw his warrant for the same. It 
does not apply to any mistake of lai, nor to any omissions 
to inform himself (owing to a mistaken view of the law) of 
the result of his appeal. 

Very respectfully, your obedient servant, 
ALPHONSO TAFT. 
Hon. b. H. Bristow, 
Secretary of the Treasury. 


REFUND OF CUSTOMS DUTIES. 


Opinions of May 27 and July 6, 1874 (14 Opin., 653, 672), touching the 
meaning and effect of the twentieth section of the act of June 30, 1264, 
chap. 171, reattirmes. 

Section 21 of the act of June 22, 1874, chap. 391, is intended to limit the 
time within which errorsin the liquidation and payment of duties may 
be corrected. It has no application to claims under the provisions of 
section 20 of said act of June 30, 1264, for refund of additional duties 
exacted and paid upon importations made on the 29th and 30th of April, 
1864. 
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DEPARTMENT OF JUSTICE, 
June 15, 1876. 

Sir: [have considered the case of Mr. Joseph Loyzance 
for refund of duties, which was submitted to the department 
in your communication of the 24th of April last. 

It appears by your statement that the duties were exacted 
on certain goods “imported at New York on the 29th of April, 
1864,” under the joint resolution of that date, imposing an 
additional duty of 50 per cent. on all goods imported above 
the duties then chargeable thereon, the resolution being re- 
garded at the time as taking effect on the day of its passage. 

Subsequently, however, Congress declared, in section 20 of 
the act of June 30, 1864, chap. 171, that the resolution “ shall 
not be deemed to have taken effect until after the 30th day 
of April, 1864,” and also provided that ‘any duties which 
shall have been exacted and received contrary to the pro- 
visions” of that section “shall be refunded by the Secretary 
of the Treasury.” And I understand that Mr. Loyzance 
claims, under the section just cited, a refund of the additional 
duty exacted as aforesaid and paid by him. 

It furthermore appears by your communication that a cer- 
tified statement for refund of the duties in this case was 
received at the Treasury Department ‘from the collector at 
New York in April, 1874, but that it was not approved by 
your predecessor in office, and also that in January last “an 
application was made for refund of these duties, which was 
denied on the ground that no authority of law existed for 
such refund, and application is now made for reconsideration 
of such action.” 

In connection with this case, you refer me to two opinions 
from this Department (dated respectively May 27 and July 6, 
1874, see 14 Opin., 653, 672); and after directing my attention 
to the twenty-first section of the act of June 22, 1864 (18 
Stat., 186), you ask whether under the above circumstances 
the claim is barred orin any manner affected by that section? 

Looking at this claim independently of the last-mentioned 
section, I entertain not the least doubt that it is within the 
provision contained in the act of June 30, 1864, directing the 
Secretary of the Treasury to refund. If, as is stated, the 
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goods on which the additional duty was exacted and paid by 
the claimant were imported on the 29th of April, 1864, the 
day of the passage of the joint resolution imposing such duty, 
I am unable to conceive any case to which that provision 
would more clearly apply. The opinions of my predecessor, 
to which you refer, are to the effect (1) that the twentieth 
section of the act of June 30, 1864, postponed the effect of 
the joint resolution of April 29, 1864, until after the 30th of 
Apri, 1864; (2) that the provision contained in that section 
authorizing the Secretary to refund is limited to cases in 
which the additional duty has been exacted and received on 
importations made upon the 29th and 30th of April, 1864; 
(3) that the provision for refunding is imperative upon the 
Secretary. 

From these opinions, in the correctness of which I coneur, 
it follows that the claimant in this case had a right tu a re- 
fund of the 50 per cent. additional duties which had been 
paid by him on the 29th April, 1864, unless his claun has been 
harred by the twenty-first section of the act of June 22, 1874, 
which 1s‘as follows, viz: 

‘That whenever any goods, wares, and merchandise shall 
have been entered and passed free of duty, and whenever 
duties upon any imported goods, wares, and merchandise 
shall have been liquidated and paid, and such goods, wares, 
and merchandise shall have been delivered to the owner, im- 
porter, agent, or consignee, such entry and passage tree of 
duty and such settlement of duties shall, after the expiration 
of one year from the date of entry, in the absence of fraud, 
and in absence of protest by the owner, importer, agent, or 
consignee, be final and conclusive upon his part.” 

This act is intended to limit the time in which errors in the 
liquidation and payment of duties could be corrected. But 
the claimant's right in this case does not arise from any error 
or mistake or from any fraud, but from an express provision 
of the statute that the money which had been paid by him 
on the goods imported on the 29th April, 1864, should be re- 
funded to him. The act of June 22, 1874, therefore, has no 
application to it, nor am I aware of any statute of limitations 
which does apply to it. 

My opinion is that the claim of Mr. Loyzance is not “barred, 
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or in any manner affected,” by section 21 of the act of June 
22, 1874. 
I have the honor to be, very respectfully, 
ALPHONSO TAFT. 











Hon. b. H. BRISTOW, 
Secretary of the Treasury. 


CONTRACTS FOR ARMY AND NAVY SUPPLIES. 


The exception contained in section 3732 Rev. Stat. in favor of contracts 
or purchases in the War and Navy Departments for clothing, subsist- 
ence, forage, fuel, &c., withdraws such contracts or purchases from the 
operation of the prohibition in section 3679 Rev. Stat. 

Held, accordingly, that contracts and purchases in those Departments for 
clothing, subsistence, &c., may be made, though there is no appropria- 
tion adequate to their fulfillment, provided such contracts and pur- 
chases do not exceed the necessities of the current year. 


DEPARTMENT OF JUSTICE, 
June 19, 1876. 


Str: [have examined the following question proposed by the 
Commissary-General of Subsistence in a letter addressed to 
the Secretary War, dated the 12th instant, and by you sub- 
mitted to me, with a request for an official opinion thereon, viz: 
“Can the Subsistence Department contract for or purchase 
subsistence for the Army (not in excess of the necessities of a 
current fiscal year) when there is no appropriation adequate 
to the fulfillment of the contract or purchase?” 

This question appears to have arisen upon sections 3679 
and 3722 of the Revised Statutes, which, for convenience, I 
will here quote entire, underscoring the parts of each to which, 
as [ understand, the inquiry particularly relates: 

SEC. 3679. Vo Department of the Government shall ex- 
pend in any one fiscal year any sum in excess of appropria- 
tions made by Congress for that fiscal year, or involve the 
Government in any contract for the future payment of money in 
excess of such appropriations.” 

SEC. 3732. No contract or purchase on behalf of the United 
States shall be made unless the same is authorized by law or 
is under an appropriation adequate to its fulfillment, ercept 
an the War and Navy Departments, for clothing, subsistence, 
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Forage, fuel, quarters, or transportation, which, however, shall 
not exceed the necessities of the current year.” 

These two sections, which formerly existed under different 
acts of Congress, have been incorporated into the same gen- 
eral act by the revision of 1874. They are to be read together 
as onelaw; and the plain implication from the exception con- 
tained in section 3732, in favor of contracts and purchases on 
behalf of the Uuited States in the War and Navy Depart- 
ments, for clothing, subsistence. forage, fuel, quarters, and 
transportation, must be construed as applying to the general 
prohibition in 3679 as well as to the more special prohibition 
contained in 3732. Taking the two sections together, it is 
clear to my mind that contracts and purchases in the War 
and Navy Departments for clothing, subsistence, &c., may be 
made though there is no appropriation adequate to the fulfill- 
ment of the contract or purchase, provided such contracts and 
purchases do not exceed the necessities of the current year. 

Very respectfully, your obedient servant, 
ALPHONSO TAFT. 
Hon. J. D. CAMERON, 
Secretary of War. 


“CARRIAGES” UNDER THE CUSTOMS LAWS. 


Carriages are not “ household effects” within the meaning of the para- 
graph in section 2505 Revised Statutes, which reads, ‘‘ Books, house- 
hold ettects, orlibraries, or parts of libraries, in use of persons,” &c., 
and exemption from duty cannot be claimed for them thereunder. 


DEPARTMENT OF JUSTICE, 
June 30, 1876. 

Sir: The letter of the Acting Secretary, of 23d instant, 
requesting a construction of the clause of the act imposing 
duties upon imports which exempts ‘ Books, household effects, 
or libraries, or parts of libraries, in use of persons or families 
from foreign countries, if used abroad by them, not less than 
one year, and not intended for any other person or persons, 
nor for sale,” has received careful consideration. The inquiry 
is whether or not carriages so used abroad and intended for 
personal use here come within this exemption. 
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Early and repeated decisions in England have held that 
books, wines, horses, \c., do not pass under bequests of “ house- 
hold goods and effects.” The express mention of books” 
and omission of other articles so determined not to be included 
under the general term “household effects” indicates that 
carriages are not within the exemption. 


Very respectfully, yours, 
ALPHONSO TAFT. 


Hon. SECRETARY OF THE TREASURY. 


REFUND OF CUSTOMS DUTIES. 


Section 1 of the act of March 3, 1875, chap. 136, instead of conferring new 
powers upon the Secretary of the Treasury, restricts those already pos- 
sessed under sections 30124 and 3013 Revised Statutes. But cases in 
Which the Secretary has made no ruling or decision are not within its 
operation. 

Importers, before being concluded, are entitled to a ruling of the Secre- 
tary, if they have taken the proper steps to obtain it; which ruling, 
after it is made, can only be declared erroneous in law, as to duties act- 
ually paid under it, by the judgment of a court. 

Section 2 of said act authorizes the Secretary, with the concurrence of 
the Attorney-General, to nodify adversely to the Cnited States any con- 
struction of the tariff previously adopted; but no refund can be made 
by him of duties which have been collected under such construction, 
except in pursuance of a judicial decision. 


DEPARTMENT OF JUSTICE, 
July 1, 1876. 

Sir: Two letters have been received from the Treasury 
Department, one dated the 7th and the other the 19th ultimo, 
relating to the construction of the act of March 3, 1875, chap. 
136, (18 Stats., 469), “restricting the refunding of customs 
duties,” &c., the first letter inquiring as to the meaning of 
the second section of that act, and the subsequent one as to 
the first section. 

Taking these statutory provisions mn the order of their ar- 
rangement, I will first examine the first section of the act to 
which my attention is directed, in order to determine whether 
or not it ‘confers any new powers upon the Secretary of the 
Treasury,” and whether or not it relates to cases in which he 
“has made no specific decision,” “and, if so, to what cases.” 
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It is the last proviso of this section that leads to the pro- 
pounding of these inquiries by vou. 

Excepting in cases of withdrawals for exportation and of 
goods injured by casualties, the previously existing powers 
of the Secretary in making refund are given in Revised Stat- 
utes, sections 30123 and 3013, with reference to which an 
Opinion has recently been given at your request. The act of 
June 22, 1874, chap. 391, sec. 21, (18 Stats., 190), limited to 
one year, in the absence of fraud, the time in which errors 
could be corrected. The above-named sections of the Revised 
Statutes seem to authorize the rectification of mistakes of 
law, or the granting of a refund upon a construction of the 
tariff differing from that under which the duties were ex- 
acted; and it was to prevent this that the first section of the 
act of March 3, 1875, chap. 136, was framed. It substantially 
enacts that moneys collected for duties shall not be refunded 
by reason of any supposed error of lav, unless that error has 
been ascertained by the final judicial determination of a com- 
petent tribunal; but allows the correction of errors of fact 
within one year from their discovery, provided the collector 
is within ten days of such discovery notified of the error, if in 
favor of the Government. 

It would seem, then, that so far from conferring any nev 
powers upon the Secretary, this section restricts those already 
possessed, as the title of the act indicates, to errors of fact, 
instead of including both those of law and fact, as was done 
by the sections referred to in the Revised Statutes. It ex- 
cludes from its application entirely, however, all those cases 
in which the Secretary has made no ruling or decision. Be- 
fore they are concluded, importers are entitled to a ruling of 
the Secretary, provided they have taken the steps (by protest 
and appeal) required to obtain it. After such ruling has been 
made, it can only be declared erroneous in laze, as to duties 
actually paid under it, by the judgment of a court. 

The second section, to which the letter of the 19th ultimo 
refers, permits the Secretary to modify, in accordance with 
the opinion of the Attorney-General, adversely to the United 
States, any construction of the tariff previously adopted; but 
authorizes no refund of any duties collected under the orig- 
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inal construction. To authorize such refund, a jadicial deter: 
Inination as to the true purport of the law is a sine qua non. 

The importers to whom you refer, having paid the duties 
upon the wool under the original construction given by the 
Secretary to the tariff, must first establish their right to a 
remission by a decision of a competent court before any 
refund can, under existing laws, be made by the Secretary of 
the Treasury. 

Very respectfully. 
ALPHONSO TAFT. 
The SECRETARY OF THE TREASTRY. 





TRANSPORTATION OF MERCHANDISE IN BOND. 


Section 2994 Rev. Stat. has no application to the transportation of ap- 
praised merchandise. The word ‘ merchandise,” at the commencement 
thereof, is limited in its signification to such merchandise as may, under 
the four next preceding sections (2990 to 2993 inclusive), be entered 
for immediate transportation to the port of final destination, without 
appraisement and liquidation of duties at the port of original impor- 
tation. 

Under section 2929, Rev. Stat., the Secretary of the Treasury can make 
no regulations other than those which may be deemed expedient and 
necessary for the due execution of such parts of the revenue laws as 
relate to warehouses. 

But the provisions of section 251 Rev. Stat. comprehend the making of 
rules and regwations for the transportation of appraised merchandise 
in bond from one collection district to another, and they invest the Sec- 
retary with authority over that subject as ample as that which he for- 
merly derived under the fifth section of the act of August 6, 1846, chap. 
R4, and the ninth section of the act of March 28, 1254, chap. 30. 


DEPARTMENT OF JUSTICE, 
July 1, 1876. 

SiR: On the 20th of February last the late Secretary of 
the Treasury, Mr. Bristow, addressed a letter to my prede- 
cessor in office, requesting an official opinion upon the ques- 
tion whether section 2994 of the Revised Statutes apphes to 
the transportation of appraised merchandise. That letter, I 
find, was left unanswered by my predecessor, and the consid- 
eration of the question submitted has accordingly devolved 
upon me. 
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Section 2994 provides that *Werchandise transported under 
the provisions of this title shall be conveyed in cars, vessels, or 
vehicles, securely fastened with locks or seals, under the ex- 
clusive control of the officers of the customs,” &e. Some of 
the sections of the title referred to, e. g., the four next preced- 
ing (I might also add, the four next following) section 2994, 
contain provisions which exclusively relate to the transpor- 
tation of unappraised merchandise in bond; while others of 
the same title, as sections 3000 and 3001, provide for the trans- 
portation of appraised dutiable merchandise in bond. And 
the inquiry involved appears to be whether the language of 
section 2994, quoted above, was meant to include merchandise 
of the latter as well as of the former description. 

Taken literally, and entirely disconnected from the context, 
the words *‘ merchandise transported under the provisions of 
this title” are doubtless susceptible of being applied to any 
merchandise, appraised or unappraised, the transportation 
whereof is authorized by any section of such title. But after 
careful examination of the subject I incline to the view that 
they were not intended to have an application so general— 
that they, indeed, refer only to the pecuhar description of 
merchandise to which the four sections immediately preced- 
. ing relate. 

Sections 3000 and 3001 of the Revised Statutes em%ody, 
substantially, the provisions of the act of March 25, 1854, 
chap. 30, theretofore in force, which relate to the withdrawal 
of imported merchandise from a bonded warehouse in one 
collection district to be transported in bond to a bonded ware- 
house in another collection district, tor the purpose of reware- 
housing the same thereat. Here the merchandise, in order to 
be withdrawn and transported, must have previously been 
duly entered for warehousing, appraised, and the duties 
chageable thereon ascertained. But during a prescribed 
period it may be withdrawn under bond from warehouse in 
any district, for transportation to any other district, without 
regard to the circumstance whether the place of withdrawak 
was or was not the place of original importation or of origi- 
nal entry for warehousing. 

On the other hand, sections 2990 to 2993, inclusive, em- 
body in substance a part of the provisions of the act of July 
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14, 1870, chap. 255, and its supplements, which relate to the 
aispenstcn of imported merchandise, before any appraise- 
ment thereof and ascertainment of the duties chargeable 
thereon are had. from the port of original importation to the 
port of final destination, t. e, the port to whieh the merchan- 
dise appears by the invoice or bill of lading and by the mani- 
fest to be consigned and destined. JA distinctive feature of 
these provisions is that the merchandise, to be transportable 
thereunder, must have been imported at certain enumerated 
ports, and must appear also to be consigned to and designed 
for certain enumerated ports. The ports /rom which the mer- 
chandise may be transported are alluded to as ports of “ar- 

ival,” or “first arrival,” or © original importation ;” and those 


to which the merchandise may be transported as ports of . 


‘Sdestination” or “final destination.” 

Now, it will be observed that the second clause of section 
2094 provides that “such merchandise’—that is to say, the 
merchandise spoken of in the first clause of the same section— 
shall not be unladen or transshipped between the ports of 
first arrival and final destination,” &e. Unquestionably the 
ports here meant are those Blac are referred to by the same 
designation in sections 2990, 2991, 2992, and 2993, immedi- 
ately preceding. So that, from the language of the second 
clause, it would seein that the merchandise contemplated by 
the first clause is merchandise with respect to whieh pro- 
Vision is made in those sections for transportation (not from 
a bonded warehouse in one collection district to a bonded 
warehouse in another collection district, as in sections 3,000 
and 3001, but) trom the port of ‘first arrival” to the port of 
‘final destination.” This view is strengthened by the con- 
sideration that if the first clause were taken in so broad a 
sense as to include appraised merchandise transportable 
under sections 3000 and 3001, the effect of the second clause 
would be to unpose restrictions in regard to the unlading and 
transshipment of such merchandise while en route, where it 
happened to be transported from a warehouse at the place of 
original importation, which would not by the terms of the 

statute be imposed where it happened to be transported from 
a warehouse at auy other place; and clearly it could not have 
been the design to make a discrimination of that sort. 
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Thus the word ‘*merchandise,” at the commeneement of 
section 2994, should, I think, be regarded as limited in its 
signification to such merchandise as may under the four next 
preceding sections be entered for immediate transportation 
without appraisement and liquidation of duties at the port of 
original importation. 

Tam accordingly of the opinion that that section has no 
application to the transportation of appraised merchandise. 


After the foregoing had been prepared, I received a letter 
from Mr. C. F. Conant, as Acting Secretary of the Treasury, 
dated the 28th ultimo, in which reference is made to the ques- 
tion submitted by the Secretary of the Treasury on the 25th 
of February last, and in which I am requested, should that 
question be answered by me in the negative, to give an opin- 
ion upon an additional question hereinafter stated. Having 
answered the former question in the negative, I will now, in 
compliance with that request, consider the additional ques- 
tion. 

My attention being first directed to the fifth section of the 
act of August 6, 1846, chap. 84, to the ninth section of the act 
of March 28, 1854, chap. 30, and to section 2959 of the Revised 
Statutes, the question is asked: “ Whether the Revised Stat- 
utes in any way impair, limit, or restrict the general powers 
conferred on the Secretary of the Treasury by the respective 
acts of 1846 and 1854, especially the latter, and, if so, to what 
extent ?” 

This question, as I understand it, relates to the authority 
with which the Secretary of the Treasury was invested, pre- 
vious to the adoption of the Revised Statutes, by virtue of the 
fifth section of the act of 1846 and the ninth section of the 
act of 1854, to make regulations respecting the transportation 
of appr nised merchandise in bond; and the point is, whether 
such authority has been continued in the Secretary by the 
Revised Statutes without modification. 

The fifth section of the act of 1846 authorized the Secretary 
‘to make, from time to time, such regulations, not inconsist- 
ent with the laws of the United States, as may be necessary 
to give full etfect to the provisions of this act and secure a. 
just accountability under the same.” 
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By the ninth section of the act of 1854 the Secretary was 
‘¢ authorized from time to time to establish such rules and reg- 
ulations, not inconsistent with the laws of the United States, 
for the due execution of tlis act, as he may deem to be expe- 
dient and necessary.” 

Both of these acts came under the general description of 
laws pertaining to the raising of revenue from imports, and 
contained provisions specially relating to particular branches 
of that subject : as, for instance, to vonded warehouses, to the 
withdrawal of goods therefrom, for transportation in bond to 
another port of entry or to another collection district, «c. 
And from the sections above mentioned the Secretary had de- 
rived power, which he had also exercised, to make regulations, 
not inconsistent with the laws of Congress, respecting the 
transportation of appraised merchandise under the provisions 
of those acts. | 

On examining section 29389 of the Kevised Statutes, to which 
I have been referred, I think that under the provisions of that 
section the Secretary cannot make any regulations other than 
what may be deemed by him expedient and necessary for the 
due execution of such parts of the revenue laws as relate to 
warehouses. 

Turning, however, to section 251 of the Revised Statutes, I 
find that it contains a provision which, after eliminating so 
much of the phraseology of the section as seeins to be unim- 
portant im this connection, reads as follows: 

‘The Secretary of the Treasury * * *_ shall prescribe 

* * * rules and regulations, not inconsistent with law, 
tobeused * * * in carrying out the provisions of law 
relating to raising the reyenue from imports, or to duties on 
imports, or to warehousing.” 

The language of this provision is sutticiently comprehensive 
to include the making of rules and regulations for the trans- 
portation of appraised merchandise in bond from one collection 
district to another, and it confers upon the Secretary a discre- 
tionary authority thereunto quite as ample as he formerly de- 
rived under the acts of 1846 and 1854. 

In my opinion, then, the Revised Statutes have not in any 
way impaired, limited, or restricted the authority of the Sec- 
retary granted by those acts, to make regulations concerning 
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the transportation of appraised merchandise, but such author- 
ity remains wnder the Revised Statutes just as broad as it pre- 
viously was. 
I have the honor to be, very respectfully, 
ALPHONSO TAFT. 
Hon. J. D. CAMERON, 
Acting Secretary of the Treasury. 


SANBORN CONTRACT. 


Upon examination of section 7, act of March 2, 167, chap. 169 (see. 3463 
Rey. Stat.): act of July 20, 156%, chap. 176; act of March 3, 1269, chap. 
121: act of April 10, 1269, chap. 15; act of July 12. 1870, chap. 251; act 
of March 3, 1871, chap. 113; sec. 1, act of May &, 1272, chap. 140 (sec. 
256 Rev. Stat.): sec. 39, act of June 6, 1°72, chap. 315; sec. 1, act of 
March 3, 1873, chap. 226; sec. 1, act of June 19, 1874, chap. 328; and 
sec. 1. act of March 3, 1875, chap? 120: Jield that the offer of ‘4a reward 
for taxes recovered by reason of information furnished by the claimant,” 
contained in Treasury Circulars No. 99, No. 99 revised, and No. 99 second 
revision, was authorized by law. 

But no rate of compensation for information furnished being established 
by those circulars, the rate fixed by the Commissioner of Internal Reve- 
nue must in each separate case have the approval of the Secretary of 
the Treasury in order to Warrant payment. 

DEPARTMENT OF JUSTICE, 
July 3, 1876. 

Sir: In your letter of April 4, 1876, you propose for the 
consideration of this Department these questions: 

“Ist. Did the provisions of the statutes cited in my letter, 
and also in the opinion of the Attorney-General, confer au- 
thority upon the Commissioner of Internal Revenue, with the 
approval of the Secretary of the Treasury, to make the offers 
of reward contained in Cirenlars No. 99, No. 99 revised, and 
No. 99 second revision, herein inclosed; i. e., was the au- 
thority given by statute exceeded by including withiu the 
terms of these offers a reward for ta.res recovered by reason 
of information furnished by the clainant. 

2d. If the terms of said ofters did not exceed the au- 
thority given by the statutes, liad the Commissioner of Inter- 
nal Revenue authority to bind the Treasury Department by 
a supplementary parol agreement to pay Mr. Sanborn the 
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maximum of 10 per centum for such information, &c., as he 
might give under the offers contained in said circulars ?” 

The statutory provisions to which attention is invited, 
stated chronologically, are these: 

Act of March 2, 1867, chap. 169, section 7: ‘And be it fur- 
ther enacted, That the Commissioner of Internal Revenue, with 
the approval of the Secretary of the Treasury, is hereby au- 
thorized to pay such sums, not exceeding in the aggregate 
the amount appropriated therefor, as may in his judgment be 
deemed necessary for detecting and bringing to trial and pun- 
ishment persons guilty of violating the internal revenue laws, 
or conniving at the same, in cases where such expenses are 
not otherwise provided for by law. And for this purpose 
there is hereby appropriated one hundred thousand dollars, 
or so much thereof as may be necessary, out of any money in 
the Treasury not otherwise appropriated.” (See Rev. Stats., 
sec. 3463.) 

The appropriation acts of the four succeeding years con- 
tained appropriations for the same purpose in this language : 
“For detecting and bringing to trial and punishment persons 
guilty of violating the internal revenue laws, or conniving at 
the same. in cases where the expenses are not otherwise pro- 
vided for by law, one hundred thousand dollars.” (See acts 
of July 20, 1868, chap. 176, and of March 3, 1869, chap. 121, 
15 Stats., 99 and 299; acts of April 10, 1869, chap. 15; of July 
12, 1870, chap. 251, and of March 3, 1871, chap. 113, found in 
the 16 Stats., 9, 239, and 483.) 

The act of May 8, 1872, chap. 140, sec. 1 (17 Stats., 65, 69), 
reads thus: “ For detecting and bringing to trial and punish- 
meut persons guilty of violating the internal-revenue laws, or 
conniving at the same, in cases where such expenses are not 
otherwise provided for by law, eighty thousand dollars. And 
from and after the passage of this act the Secretary of the 
Treasury shall have power to employ not more than three 
persons to assist the proper officers of the Government in dis- 
covering and collecting any money belonging to the United 
States, whenever the same shall be withheld by any person 
or corporation, upon such terms and conditions as he shall 
deein best for the interests of the United States; but no com- 
pensation shall be paid to such persons, except out of the 
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money and property so secured; and no person shall be em- 
ployed under the provisions of this clause who shall not have 
set forth in a written statement, under oath, addressed to the 
Secretary of the Treasury, the character of the claim out of 
which he proposes to recover or assist In recovering moneys 
for the United States, the laws by the violation of which the 
saine have been withheld, and the name of the person, firm, 
or corporation having thus withheld such moneys; and if any 
person so employed shall receive, or attempt to receive, any 
money or other consideration from any person, firin, or corpora- 
tion alleged thus to have withheld money from the United 
States, except in pursuance of the written contract made in rela- 
tion thereto with the Secretary of the Treasury, such person 
shall be deemed guilty of a misdemeanor, and, upon conviction 
thereof, shall be fined not less than one thousand dollars or 
imprisoned not less than two years, or both, in the discretion 
of any court of the United States having jurisdiction; and 
tle person so employed shall be required to make report of 
his proceedings under such contract at any time when re- 
quired to do so by the Secretary of the Treasury.” 

This provision is incorporated into the Revised Statutes, 
section 206. 

The act of June 6, 1872, chapter 15, section 39 (17 Statutes, 
256, 257), is this: 

“SEc. 39. That so much of section one hundred and seventy- 
nine of the act of July thirteenth, eighteen hundred and sixty- 
Six, as provides for moieties to informers, be, and the same is 
hereby, repealed; and the Commissioner of Internal Revenue, 
with the approval of the Secretary of the Treasury, 1s hereby 
authorized to pay such sums, not exceeding in the ageregate 
the amount appropriated therefor, as may, in his judgment, 
be deemed necessary for detecting and bringing to trial and 
punishment persons guilty of violating the internal-revenue 
laws, or conniving at the same, in cases where such expenses 
are not otherwise provided for by law; and for this purpose 
there is hereby appropriated one hundred thousand dollars, 
or so much thereof as may be necessary, out of any money 
in the Treasury not otherwise appropriated.” 

The act of March 3, 1873, chapter 226, section 1 (17 Statutes, 
494), contains this clause: 
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“For detecting and bringing to trial and punishment per- 
sons guilty of violating the internal-revenue laws, or conniv- 
ing at the same, including payments for information and 
detection of such violations, one hundred thousand dollars.” 

The revision of the laws (Rev. Stat., see. 3463) contains 
substantially the language of the first-cited act of March 2, 
1867, chapter 169, section 7, to wit: 

“SeEec. 3463. The Commissioner of Internal Revenue, with | 
the approval of the Secretary of the Treasury, is author- 
ized to pay such sums, not exceeding in the aggregate the 
sum appropriated therefor, as he may deem necessary for 
detecting and bringing to trial and punishment persons 
guilty of violating the internal-revenue laws, or couniving at 
the same, in cases where such expenses are not otherwise 
provided for by law.” 

The appropriation act of June 19, 1874, chap. 328, sec. 1, 
and of March 3, 1575, chap. 129, sec. 1 (18 Stats., 93 and 382,) 
employ language identical with. that above quoted from the 
act of March 3, 1873. 

The statutes reterred to, aS appears by a comparison of the 
language of the acts of 1872, 1873, 1874, and 1875, making 
appropriations to pay these expenses or rewards, do author- 
ize the offers contained in the several circulars, No. 99, 99 
revised, and 99 second revision, of “a reward for taxes re- 
covered by reason of information furnished by the claimant.” 
It is the duty, under the laws, of persons and corporations 
liable to taxation to make returns containing the statements 
of the facts and figures which are to be the basis of the assess- 
ment. <A failure to do this is a * violation” of the internal- 
revenue laws. To expose this omission of duty is a detection 
of such violation. It may be added that, though difterent 
degrees of moral delinquency may exist, the effect upon the 
revenues of the United States is precisely the same, whether 
a tax legally payable is tacitly withheld or is evaded by 
active frauds. Consequently, these cases come within the — 
spirit of the law as well as within the letter. 

The correct answer to the second inquiry is less obvious. 

The provisions of the before-cited act of May 8, 1872, em- 
bodied in Rev. Stat., see. 256, contemplate the employment 
by the Secretary of the Treasury of persons to discover and 
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collect moneys withheld from the Government, which would 
include taxes, but impose limitations or conditions precedent 
upon his exercise of that power. One of the eonditions of 
the contracts so made is that payment ean be had from no 
Other source than from the moneys thus discovered and col- 
lected, and it is evident that the persons contracted with are 
authorized to make the collections from which they are to be 
paid. No appropriation, then, would be necessary to provide 
for the payment of these parties. 

Mr. Sanborn made no such contract, had no such authority, 
and did not attempt to collect of delinquents himself. He 
shnply gave the Treasury Department information of viola- 
tions of the internal-revenue laws by the non-payment of 
taxes. The appropriation laws of 1873 and later years con- 
template the furnishing of such information, and provide 
funds to compensate the informers. In the disbursement of 
these funds by the Commissioner of Internal Revenue, pay- 
ments of compensation are to be made by the Commissioner 
of Internal Revenue, “ with the approval of the Secretary of 
the Treasury.” If these circulars established a rate of com- 
pensation, then it might possibly be held that payments made 
for such information, according to such established rate, were 
made with the approval of the Secretary of the Treasury, who 
had approved the circulars. But these circulars did not 
establish a rate of compensation; they merely established a 
limit, and within that limit left the rate of compensation to 
the discretion of the Commissioner. In other words, the 
Secretary of the Treasury delegated the power of fixing the 
rate of compensation to the Commissioner, and the claimant 
insists that the approval of these circulars was a legal ap- 
proval of the rates afterwards fixed by the discretion of the 
Commissioner. On this point I agree with the opinion ex- 
pressed by my predecessor, Judge Pierrepont, in an opinion 
of this Department, dated March 27,1876, that the approval 
of the Secretary of the Treasury must be of the payment 
itself, and not merely of a circular which authorizes the Com- 
niissioner to fix the compensation. The statute does not con- 
template any delegation of discretion in the matter of com- 
pensation. So far, then, as these circulars ean be construed 
to authorize the Commissioner to make any supplementary 
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verbal contract fixing the rate of compensation, it is not bind- 
ing on the Government. But the rate of compensation must 
have the approval in each imstance of the Secretary of the 
Treasury, and with that approval the Commissioner may 
make the payments for information furnished in pursuance 
of the circular. 
Respectfully, 
ALPHONSO TAFT. 
The SECRETARY OF THE TREASURY. 


DUTY OF ATTORNEY-GENERAL. 


The Attorney-General is not authorized to give an official opinion in re- 
sponse to a call from the head of a Departinent, though the call is made 
at the request of a committee of Congress, where the question proposed 
does not arise in the administration of such Department. 


DEPARTMENT OF JUSTICE, 
- July 7, 1876. 

Sir: Yours of the 29th ultimo has been duly considered and 
herewith I submit a reply. 

The opinion therein required refers to a fee claimed by Vann 
and Adair from the Osage Indians, and this claim has already 
been disallowed, and is no longer before you ofticially. 

The only case in which an opinion by the Attorney-General, 
when given upon arequisition by the head of another Depart- 
ment, can have official significance. is where it concerns @ ques- 
tion of law arising in the administration of such Department. 
(Rev. Stat., sec. 356.) 

Here, I observe that the claim made by Vann and Adair 
has already been administered by you, and that, consequently, 
no question remains. 

I presume that your note is not due to any inadvertence as 
regards the above familiar rule, inasmuch as you inclose a 
resolution of the Committee on Indian Affairs, requesting you 
to obtain such opinion, by way, perhaps, of suggesting that 
such resolution may afford a special justification for your 
requisition. 

It seems probable that the committee understood that in 
pressing the resvlution they were only requesting you to put 
in motion the ordinary machinery by whieh opinions are ob- 
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tained from the Attorney-General. As Congress has not 
thought proper to empower its committees to require such 
opinions directly (1 Opin., 365; 5 Opin., 561), no doubt the 
Committee on Indian Aftairs did not suppose that the above 
resolution authorized you to make any application otherwise 
unauthorized. 

I do not apprehend that you will take this reply to be incon- 
sistent with an earnest wish to do all that I may to aid you, or 
the Committee on Indian Affairs, in the discharge of your sev- 
eral official duties. It is a mere repetition of what my prede 
cessors have often declared, viz: that the Attorney-General 
has no warrant to act outside of the statutes which define his 
office. 

Very respectfully, your obedient servant, 
| ALPHONSO TAFT. 
The SECRETARY OF THE INTERIOR. 


SETTLEMENT OF ACCOUNTS AT THE TREASURY. 


Sections 273 and 277 Rev. Stat. considered with reference to the relative 
duties of the Secoud Comptroller and the Auditor in the settlement of 
accounts; and held that every account falling within the scope of the 
latter section must undergo, successively, an examination by the Audi- 
tor and an examination by the Comptroller—that the action of the Au- 
ditor is primary altogether, and not definitive; while the action of the 
Comptroller is wholly revisory, aud final. 

The word “settled,” as used in section 273, is equivalent in meaning to 
‘finally acted upon.” 

Where the Comptroller, on revision, does not concur in the action of the 
Auditor disallowing an account, but finds and admits a balance arising 
thereon; or where he disagrees with the Auditor in allowing an account, 
and rejects it; or increases or diminishes the balance reported by the 
Auditor in such avccount,—in any of these cases the account is by the 
action of the Comptroller tinally adjusted, and further action by the Au- 
ditor is not required. 

The purpose of section 191 Rev. Stat. is to declare the effect of the settlement 
of an account by the accounting ofticers of the Treasury as regards the 
executive branch ot the Goverument, not to define or explain the duties 
of those officers relative to the settlement itself; and the provisions 
thereof comprehend all balances arising upon settlement of accounts, 
which it becomes the duty of the Comptroller to certify to the heads of 
Departments. 
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Accordingly, where an account against the Government is disallowed by 
the Auditor, who in consequence reports no balance due thereon, but 
transmits the account with his action to the Comptroller for revision, 
and the latter ottiver, upon examination, finds and admits a balance due 
the claimant: Held (assuming the action of the Auditor and of the 
Comptroller to appear in due form) that nothing more remains to be 
done by either ofticer to complete the settlement of the account, but that the 
Comptroller should certify the balance which he finds and admits, ac- 
companying his certificate with evidence of the action of the Auditor 
in the same matter. 

Where the Comptroller's certificate is unaccompanied by the Auditor’s 
action, or does not aftirmatively (by recital or otherwise) show that the 
account has been acted upon by the latter, the head of Department to 
whom the balance is certified should withhold his requisition for pay- 
ment until satisfactory evidence on that point is produced. 

The action of the Auditor need not be incorporated in the certiticate of 
the Comptroller, nor form part of the same document. 


DEPARTMENT OF JUSTICE, 
. August 2, 1876. 

Sin: The following questions, which were submitted by your 
Department to my predecessor in office on the 27th of May 
last for his official opinion thereon, having been left unan- 
swered on his retirement from this Departinent, their consid- 
eration has devolved upon me. 

1. When the Auditor (Second or Third) refuses to state an 
account or claim which legally pertains to the business of his 
office, and on appeal or otherwise the Second Comptroller 
considers there is a balance on the same which should be stated 
for payment, what formal proceeding should be pursued by 
either or by both of them to reach a proper settlement of the 
account or claim in question ? 

2, When payment through requisition is demanded on a 
certificate which prima facie shows that a balauce on a claim 
is found due and isstated by the Comptroller alone, and which 
wholly ignores the Auditor who must book the claim on its pay- 
ment, should the Secretary of War, without further knowl- 
edge of the case, issue his requisition to pay the balance thus 
stated ? 

‘>. If the Secretary of War should return the above-men- 
tioned certificate to the Comptroller and ‘submit’ any facts 
affecting the correctness of sueh balance, and the Comptroller 
should thereupon return the certificate reaftirming his decis- 
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ion, should the Secretary of War issue his eeqmeiion to pay 
the amount ? 

4. Under the circumstances last above mentioned, would 
any points of lac, such as that ‘balances’ have not been stated 
by the Auditor,’ or that nothing is produced to show that ‘the 
Third Auditor’ has received and examined the claim or ac- 
count for ‘loss of horses and equipments,’ justify the Secre- 
tary of War if he would withhold his requisition rather than 
honor the certificate in such case? 

©, Does not a proper construction of the acts of March 3, 
1817 (3 Stat., 366), and March 30, 1868 (15 Stat., 54), require 
that both the Auditor and Comptroller shall state or certify 
the account or claim settled and attest their action on the 
face of the settlement certificate ?” 

A preliminary inquiry arising in connection with the first 

question is, What are the relative duties of the Second Comp- 
troller and (say) the Third Auditor, touching the settlement 
of accounts? The answer, it is obvious, must depend entirely 
upon the provisions of law which prescribe the duties of these 
officers in that regard. Formerly those provisions were con- ' 
tained in the act of March 3, 1817, chap. 49; but that act has 
been superseded by the Revised Statutes, and they are now 
to be found in sections 273 and 277 of the latter. From these 
sections I extract so much as is material to the present in- 
quiry. : 
Section 277 declares: “The Third Auditor shall receive and 
examine all accounts relative to the subsistence of the Army, 
the Quartermaster’s Department, and generally all accounts 
of the War Department other than those provided for; all ac- 
counts relating to pensions for the Army, and all accounts for 
compensation for the loss of horses and equipments of officers 
and enlisted men in the military service of the Umited States, 
and fur the loss of horses and equipments, or of steamboats, 
and all other means of transportation in the service of the 
United States by contract or impressment; and after the ex- 
amination of such accounts he shall certify the balances, and 
shall transmit such accounts, with all the vouchers and papers 
and the certificates, to the Second Comptroller for his decis- 
ion thereon.” | 

Section 273 makes it the duty of the Second Comptroller 
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“to examine all accounts settled by the Second, Third, and 
Fourth Auditors, and certify the balances arising thereon to 
the Secretary of the Department in which the expenditure 
has been incurred.” 

Here it is plainly made the duty of the Auditor to receive 
and act on the account m the first instance, and, after acting 
thereon, to transmit it with the result of his action to the 
Comptroller tor revision; whereupon it becomes the duty 
of the Comptroller to pass on the same. Thus every account 
falling within the scope of the provision tirst above quoted 
is required to undergo, successively, an examination by the 
Auditor and an examination by the Comptroller. The action 
of the Auditor is primary altogether, and not definitive; 
while that of the Comptroller is wholly revisory, and final. 
The decision of this officer upon the account, after its trans- 
mission to him, governs the settlement thereof; it 1s that in 
and by which the balance for or against the Government is 
in such settlement ultimately ascertained and determined. 
This balance it is moreover made the duty of the Comptroller 
to certify “to the Secretary of the Department in which the 
expenditure has been incurred;” a provision which will be 
considered further on. 

But, again, the duty of the Comptroller is “to examine all 
accounts settled by the Auditor.” The word “settled,” as 
here employed, is equivalent in meaning to “finally acted 
upon.” It signifies no particular form of action; it applies as 
well to accounts which after examination by the Auditor have 
been rejected or disallowed, and in respect of which conse- 
quently no balances are reported by him, as to accounts which 
upon examination he has admitted and whereon he reports 
balances. When, for instance, an account of the former de- 
scription has been transmitted to the Comptroller, with the 
action of the Auditor thereon formally stated, it is then regu- 
larly before the Comptroller, who may or may not, after ex- 
amination, concur in the action of the Auditor disallowing 
the account. Should he not concur therein, but, on the con- 
trary, find and admit a balance due the claimant, the account 
would thereby be as effectually closed, so far as the account- 
ing officers are concerned, as if he had concurred in the action 
of the Auditor. This is equally true of an account which the 
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Auditor, instead of rejecting, admits and forwards to the 
Comptroller, reporting a balance thereon in favor of the claim- 
ant. The Comptroller, on revision, may agree with the Audi- 
tor as to the balance, or increase or diminish it, or disallow 
the account entirely; in either of which events the matter 
becomes closed. The above statutory provisions do not ap- 
pear to contemplate any further action by the Auditor, what- 
ever the result of the Comptroller’s action may be, after the 
account reaches this stage in the accounting process. So that, 
upon receiving the examination and decision of the Comp- 
troller, given in the exercise of his revisory authority, it is 
to be deemed finally adjusted; and in case a balance is found 
and admitted by him, such balance, being thus ascertained 
and determined by settlement made in pursuance of the stat- 
ute, forms the basis of a warrant or requisition for payment. 

In the consideration of this subject I have not overlooked 
the first clause of section 191 of the Revised Statutes (taken 
from the act of March 30, 1868, chapter 36), where the 
expression occurs, ‘balances which may from time to time be 
stated by the Auditor and certified to the heads of Depart- 
ments by the Comptroller,” &c. That clause is simply declar- 
atory of the effect which the settlement of an account by the 
accounting ofticers of the Treasury shall have upon the exec- 
utive branch of the Government, subject to the qualification 
contained in the next and last clause of the section. Its pur- 
pose is not to define or explain the duties of those ofticers 
relative to the settlement itself. Hence, from the above 
phraseology, it is not to be inferred that Congress meant 
thereby to intimate that all balances certitied by the Comp- 
troller to the heads of Departments shall have been in the 
course of the settlement previously stated by the Anditor. 
This would imply either that the duty of the Comptroller is 
limited to mere approval or disapproval of the balance as 
found by the Auditor, or that it is the duty of the Auditor, 
after having once examined and transmitted the account with 
the result of his action to the Comptroller, to restate it in 
accordance with the decision of the latter, should that decis- 
ion differ from the finding of the former; neither of which 
propositions seems to be deducible from, or in harmony with, 
the provisions hereinbefore adverted to, wherein the duties 
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of those officers are expressly set forth. Perhaps in a ma- 
jority of the settlements made the balances which are certified 
by the Comptroller will also be found to have been previously 
stated by the Auditor—a circumstance due to the concurrence 
ot the former in the views of the latter, and to nothing else; 
and the employment of the phraseology referred to may be 
attributed to the fact that what seemed to be the common 
course of official action in the greater number of cases 
wherein balances are certified, was taken to be the common 
course in all such cases. However, if the language employed 
is suggestive of any question, 1t would seem to be (not 
whether all balances certified to by the Comptroller must 
regularly have been stated by the Auditor, but) whether the 
provision in which such language appears extends to any 
balances except those which the Anditor and Comptroller 
have concurred in finding; as to which I may observe that 
the design of Congress was manifestly to inelude all balances 
arising npon the settleinent of public accounts, which it 
becomes the duty of the Comptroller to certify to the heads 
of Departments. 

Recurring again to the first question, the state of facts on 
which it is based I assume to be as follows: The Auditor, 
having received and examined an account against the Gov- 
ernment, rejects it, and accordingly declines to report any 
balance thereon, but transmits it, with his action, to the 
Comptroller for revision, who, after examination, decides that 
there is a balance due the claimant. Upon this the point is, 
what further proceeding should now be had by either or both 
of these officers 1n order to a proper settlementof the account? 

The answer [ give is, that no further proceeding by either 
or both is required to be had. The reason appears in what I 
have above written; it 1s, that when an account, after having 
been acted upon by the Auditor, receives the examination 
and decision of the Comptroller, it is then finally adjusted ; 
it has passed through the whole of the accounting process, 
and nothing more remains to be done to complete the settle- 
ment. Of course the action of the Auditor, whatever it may 
be, is assumed to appear in due form; and so with regard to 
the action of the Comptroller. 
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The second question involves an inquiry as to the require- 
ments of the law in regard to the certifying of balances by 
the Comptroller to the heads of the Departments. The law 
makes it his duty not only to revise “all accounts settled” by 
the Auditor, but to “certify the balances arising thereon” to 
the head of the Department to which they relate. Here it is 
clear that the accounts whereon the Comptroller is authorized 
to certify balances as aforesaid are accounts which have pre- 
viously been passed upon by the Auditor, and none other. 
And I think the head of a Department, to whom a balance is _ 
certified by the Comptroller, is entitled to some positive evi- 
dence that the account on which it arises has undergone 
previous action by the Auditor. This might appear by the 
certificate of the Comptroller being attached to or accom- 
panied by the formal statement of the Auditor, or by an ap- 
propriate recital in the certificate itself, or otherwise. In an- 
swer to this question, then, permit me to say that where the 
certificate of the Comptroller is unaccompanied by the Au- 
ditor’s action, or does not affirmatively show that the account 
has been acted upon by the latter, a case is presented which 
would, in my opinion, justify the head of the Department in 
withholding his requisition for payment of the balance with- 
out further knowledge of the matter. The response just 
made to the second question is also submitted as an answer 
to the fourth. 

With respect to the third question: If by the words “ above- 
mentioned certificate,” used in this question, is meant a cer- 
tificate that “wholly ignores the action of the Auditor,” 
which I take to be their natural import, the certificate would 
remain, after the-decision of the Comptroller upon the facts, 
still open to the objection pointed out in the answer to the 
second question. 

My answer to the remaining question, the fifth, sufficiently 
appears in what has been already said in connection with 
the first and second questions, where I have considered, not 
the acts of March 3, 1817, and March 30, 1868, which are re- 
ferred to in the fifth question, and which are no longer in- 
force, but the sections of the Revised Statutes embodying the 
provisions of those acts. 

10 P 





146 HON. ALPHONSO TAFT 
Settlement of Accounts at the Treasury. 


In order to make them somewhat more direct and explicit, 
and at the same time to present them in a more concise shape, 
I will here recapitulate the responses which I return to the 
questions submitted: 

1. To the first question my answer 1s, that in the case put 
no other formal proceeding need to be pursued than that 
the Comptroller shall certify the balance which he finds to be 
due, and that his certificate be accompanied with authentic 
or satisfactory evidence of previous action by the Auditor on 
_ same subject. 

. To the second, my answer is in the negative, on the 
ana that previous action by the Auditor upon the account 
must be shown to the head of the ao aEEDIEMe before he can 
be required to act. _ 

3. To the third, my answer is in the negative, on the same 
ground. 

4, To the fourth, my.answer is in the affirmative, on the 
same ground. 

5. To the fifth, my answer is that the statutes do not re- 
quire that “the statements and certificates of the Auditor 
and Comptroller should both appear upon the face of the set- 
tlement certificate,” if by the latter is meant the paper con- 
taining the certificate of the Comptroller. That action has 
been had by the Auditor upon the account to which the cer- 
tificate relates must be shown to the Secretary, but the action 
of the Auditor need not be incorporated in the certificate of 
the Comptroller or form part of the same document. In this 
connection, however, I may add that the practice which pre- 

vails in the office of the First Comptroller of the Treasury, 
and which, I am informed, is of very long eran appears 
to me to be preferable. 

The papers which accompanied the questions propounded 
by your Department are herewith returned. 

I have the honor to be, very respectfully, 
ALPHONSO TAFT. 
Hon. J. D. CAMERON, 
Secretary of War. 
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DRAWBACK ON FIREARMS. 


In order to be entitled to drawback on firearms, under sections 3019 and 
3020, Rev. Stat., the statute does not require that they shall have been 
made entirely of imported material, excepting only their stocks. It is 
sufficient if imported material has been used in their manufacture ex- 
ceeding in value one-half of the value of the whole of whatever kinds 
of material have been so used, including their stocks, the latter being 
made of wood of American growth. 


DEPARTMENT OF JUSTICE, 
August 4, 1876. 

SrzR: On the 5th of May last the Secretary of the Treasury 
addressed a communication to the Attorney-General, request- 
ing an opinion on a question which has arisen upon a claim 
for drawback made by the Providence (R. I.) Tool Company, 
under sections 3019 and 3020 of the Revised Statutes, on cer- 
tain firearms manufactured and entered for exportation by 
that company. 

The statutory provisions referred to read as follows: 

-SEc. 3019. There shall be allowed on all articles wholly 
manufactured of materials imported, on which duties have 
been paid when exported, a drawback equal in amount to the 
duty paid on such materials, and no more, to be ascertained 
under such regulations as shall be prescribed by the Secre- 
tary of the Treasury. Ten per centum on the amount of all 
drawback so allowed shall, however, be retained for the use 
of the United States by the collectors paying such drawbacks 
respectively. | 

‘Sc. 3020. Where firearms, scales, balances, shovels, 
spades, axes, hatchets, hammers, plows, cultivators, mowing- 
machines, and reapers, manufactured with stocks or handles 
made of wood grown in the United States, are exported for 
benefit of drawback under the preceding section, such arti- 
eles shall be entitled to such drawback in all cases when the 
imported material exceeds one-half of the value of the mate- 
rial used.” 

It would seem, from the communication of the Secretary 
and accompanying papers, that the stocks and some of the 
smaller metallic parts of the arms mentioned are made of do- 
mestic material, but that the remaining parts, comprising the 
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barrels, bayonets, locks, &c., are made of imported material. 
The imported material used in the manufacture of the arms, 
I understand, is alleged by the company to exceed in value 
the domestic material so used, and it is upon the former that 
_ the drawback is claimed. 

The doubt in the case appears to be whether the statute 
does or does not require that the arms, in order to be entitled 
to drawback, shall have been manufactured zcholly of im- 
ported material, with the exception of the stocks. 

The solution of this question depends, I think, entirely upon 
the interpretation to be placed upon the language of section 
3020, declaring that ‘‘such articles (7. ¢., firearms and other 
articles enumerated therein whose stocks or handles are made 
of wood grown in the United States) shall be entitled to such 
drawback in all cases when the imported material exceeds one- 
half of the value of the material used.” This language does not 
appear to me to be susceptible of an interpretation so restrict- 
ive as to limit its application to those cases only where the 
stock is made of domestic material and the remaining parts 
of the gun are all made of imported material. The words de- 
scriptive of the cases to which the provision extends are 
‘‘when the imported material exceeds one-half of the value of 
the material used.” Here the requirement on this head man- 
ifestly is, not that all of the material of which the gun is man- 
ufactured, exclusive of the stock, shall be imported, but that 
the value of the imported material used in its manufacture 
shall exceed one-half of the value of all the material so used, 
including the stock. The words seem to admit of no other 
construction. Hence, where a gun is made of materials partly 
domestic and partly imported, of the whole of which materials 
above one-half in value is imported—the stock being manu- 
factured of wood of American growth—it would seem to come 
clearly within both the letter and the meaning of the provis. 
ion adverted to, even though some parts of the gun, besides 
its stock, are of domestic material. 

My opinion is, then, that the statute does not require that 
the firearms, in order to be entitled to drawback, shall have 
been made entirely of imported material, excepting only their 
stocks; but that they become entitled to drawback thereunder 
if imported material has been used in their manufacture ex- 
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ceeding in value one-half of the value of the whole of what- 
ever kinds of material have been so used, including their 
stocks ; which latter, however, must be of wood of the growth 
of the United States. | 

The papers received at this Department with the communi- 


— eation of the Secretary are herewith returned. 


Very respectfully, your obedient servant, 


ALPHONSO TAFT. 
Hon. Lot M. MORRILL, 


Secretary of the Treasury. 


WASHINGTON MONUMENT. 


Provisions of the act of August 2, 1876, chap. 250, entitled ‘‘An act provid- 
ing for the completion of the Washington Monument,” examined and 
explained. 

The act contemplates that the joint commission, by the use of the sum 
appropriated and such money and materials as may be collected by the 
Washington National Monument Society, shall continue the construc- 
tion of the monument and carry it forward towards completion, not 
that it shall be completed within the sum appropriated; and, further- 
more, that the plan adopted and partly executed by the society shall 
be followed by the commission. 

The entire direction and supervision of the work are intrusted to the joint 
commission. 

DEPARTMENT OF JUSTICE, 
August 12, 1876. 
Str: Under date of the 8th instant, the Secretary of State 
incloses to me a copy of the “ act providing for the completion 
of the Washington Monument,” and also a letter addressed to 
you by the secretary of the Washington National Monument 

Society, and states that you desire me to examine the act and 

advise you what is necessary to carry it into effect, and what 

will be the power of the joint commission named in it. 

I have examined the subject, and have the honor to submit 
my conclusions, as follows: 

First, as to the powers conferred upon the joint commission: 

The appropriation made by the act is “‘ to continue the con- 
struction of the monument;” that is, to take up its construce- 
tion where it is now left by the society, and carry it forward 
towards completion. 

The first proviso in the first section directs that before the 
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expenditure of any portion of the appropriation the society 
“shall transfer and convey to the United States in due form 
all the property, easements, rights, and privileges, whether 
in possession or in. action or in expectancy, belonging to the 
said corporation ;” which duty the society, it appears, is ready 
to perform. Upon the execution and delivery of a deed mak- 
ing such transfer and conveyance to the United States the 
joint commission becomes the agent of the United States in 
place of the society. 

The second proviso, that nothing in the act “shall be so 
construed as to prohibit said society from continuing its organ- 
ization for the purpose of soliciting and collecting money and 
material from the States, associations, and the people, in aid 
of the completion of the monument, and acting in an advisory 
and co-operative capacity with the commission * * * 
until the completion and dedication of the same,” indicates 
that Congress considered that the sum appropriated might 
not be sufficient to complete the work. Otherwise the invita- 
tion thus extended to the society would be superfluous. And 
it seems to be a necessary inference from this provision allow- 
ing the society to continue its organization for those purposes, 
taken in connection with the words expressing the object of 
the appropriation “ to continue the construction of the Wash- 
ington Monument,” that Congress meant to authorize the 
comunission to proceed as far as possible by the use of the an- 
nual sums appropriated and such money and materials as 
might be collected by the society ; that is to say, to continue 
the construction, and to complete it, if possible, with the means. 
so provided. The act, it is true, is entitled “An act providing 
for the completion of the Washington Monument,” but its pro- 
visions do not correspond with its title; these referring only 
to the continuance of the construction of the monument, and 
nowhere declaring that it shall be ev within the sum 
appropriated. 

And I am of opinion that in the aaaenion the continu. 
ance of which is thus provided for, it was understood and in- 
tended that the plan adopted anid partly executed by the 
society must be followed by the commission, there being no- 
where in the act, either in terins or by implication, any dis- 
cretion conferred upon the commissioners in that respect. 
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Second, as to the steps necessary to carry the act into 
effect. 

The first thing to be done is that required of the society, 
viz: the execution and delivery of a deed making the trans- 
fer and conveyance described in the first proviso. This done, 
the commission will be authorized to expend so much of the 
appropriation as may be necessary to make a thorough exami- 
nation of the foundation of the monument required by the 
second section of the act. If the same shall be found insuffi- 
cient, nothing further is to be done until after further action 
by Congress. 

But should the foundation be found sufficient, the commis- 
sion will proceed with the construction, and with reference to 
this the terms of the last clause of the first section are to be 
noticed: “And the construction of said monument shall be 
* * * in accordance with the laws regulating contracts 
and the construction of public buildings by the Treasury 
Department.” | 

This direction is not clearly expressed, and in one particu- 
lar is inaccurate. By the words “laws regulating contracts,” 
of course those provisions of the Revised Statutes relating 
to contracts in general by Departments or agents of the Gov- 
ernment are meant, reference to which is subjoined. (Sec- 
tions 3679, 3737, 3739, 3741, 3742, 3743.) But there are no 
provisions in the statutes regulating the construction of “ pub- 
lic buildings by the Treasury Department,” apart from such 
as relate to such construction by any other Department. Of 
these, section 3733 provides that no contract for the erection 
of any public building or for any public improvement shal 
bind the Government to pay more than the amount appro- 
priated for the specific purpose. Section 3734 relates to 
“new buildings for the use of the United States,” and pro- 
vides that before the commencement of such buildings “ plans 
and full estimates therefor shall be prepared and approved 
by the Secretary of the Treasury, the Secretary of the In- 
terior, and the Postmaster-General.” In this section the only 
provision applicable is that relating to estimates of cost and 
keeping the cost within the estimates. The plan, as before 
stated, is that upon which the monument is now partly con- 
structed, and the entire direction and supervision of its 
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further construction are intrusted to the joint commission 
named in the act. | 
Very respectfully, your obedient servant, 


ALPHONSO TAFT. 
The PRESIDENT. 


DESERTION—LIMITATION FOR OFFENSE OF. 


The two years’ limitation provided by the one hundred and third Article 
of War is applicable to the offense of desertion. 

The limitation begins to run from the commission of the offense, except- 
ing in a case where, by reason of “ manifest impediment,” the accused 
is not amenable to justice within two years from that time. In such 

.case it begins to run from the removal of the impediment. 

Desertion is a continuing otfense—an offense which may endure (i. e., be 
continually committed) from day to day after the period of its comple- 
tion. But the continuing commission thereof is limited by the obliga- 
tion to serve imposed upon the deserter by his engagement. When 
that obligation ceases to exist, the commission of the offense necessarily 
terminates, and the limitation then begins to run in cases not excepted. 


Enlistinents are required to be ‘for the term of five years.” By his . 


engagement the soldier is bound for a specific term of service, the last 
day of which is as much fixed by the contract as the first. With the 
last day of the term his engagement expires, and with the expiration 
of his engagement the obligation to serve, thereby imposed, is at an 
end, This results, notwithstanding there has been an infraction of the 
contract by desertion or otherwise, unless the soldier, before the term 
is up, consents to an extension. 

The provision in the forty-eighth article of war, that a deserter ‘shall 
be liable to serve for such period as shall, with the time he may have 
served previous to his desertion, amount to the full term of his enlist- 

- ment,” isa penal provision. It doesnot, by its own force simply, work 
a prolongation of the term originally contracted. It operates only 
after a conviction. 

Held accordingly, in case of desertion by an enlisted soldier, that (except- 
ing where the offender has previously surrendered himself or been 
apprehended, or where, by reason of manifest impediment, he is not 
amenable to justice) the limitation begins to run oe the last day of 
the term for which he enlisted. 

Absence without leave is not per se sufficient to prevent the limitation 
from running. 


DEPARTMENT OF JUSTICE, 
September 1, 1876. 


Sir: I have examined the “ Notes on the one hundred and | 


third article of war,” prepared by the Adjutant-General of 
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the Army, which were submitted to the Attorney-General 
by the Secretary of War under cover of a letter dated the 
14th of October last, requesting an opinion upon the ques- 
tions suggested in the former paper relative to the operation 
of the limitation contained in the above-mentioned article 
with respect to the offense of desertion. 

That article reads thus: “No person shall be liable to be 
tried and punished by a general court-martial for any offense 
which appears to have been committed more than two years 
before the issuing of the order for such trial, unless, by reason 
of having absented himself, or of some other manifest impedi- 
ment, he shall not have been amenable to justice within that 
period.” (Rev. Stat., p. 239.) 

The language of this provision is almost word for word that 
of the eighty-eighth article of war, in the act of April 10, 
1806, which was previously in force (see 2 Stat., 369); and it 
has precisely the same meaning and effect. 

The questions suggested with reference to the article above 
quoted seem to be (1) whether the limitation of two years 
therein provided applies to the offense of desertion; if so, 
then (2) when does the limitation begin to run in cases of 
desertion; and (3) whether mere absence without leave by a 
deserter from the company, detachment, or regimeut to which 
he belonged, prior to his capture or voluntary surrender, is 
alone sufficient to place him within the exception contained 
in that article, and so prevent the limitation from running in 
his favor during such absence. 

I, On examining the two opinions upon cases of desertion 
Which have emanated from this Department (see 13 Opin., 
462, and 14 Opin., 266), and which are cited and commented 
upon in the “notes,” in each of them I find it to be assumed, 
rather than professedly or formally decided, that the limita- 
tion in the eighty-eighth article of war, then in force—which, 
as I have already observed, is substantially the same as the 
one hundred.and third article of war, now in force—included 
the offense of desertion. In the earlier opinion the point 
chietly (indeed, as it would seem, solely) considered was, 
whether the last clause of section 12 of the act of January 29, 
1813 (2 Stat., 796), operated to repeal the eighty-eighth article 
of war as to the offense of desertion—the understanding of 
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the Department being, at that time, that the article itself had 
always been treated in practice as applying to that offense; 
while in the later opinion the only point under consideration 
was, Whether the accused, upon the facts presented, came 
within the exception contained in the same article, so as to 
prevent the limitation from running in his favor. I have, 
however, given the subject of the applicability of the limita- 
tion in question to desertion careftl examination, and the 
conclusion at which I arrive is that it applies as well to that 
offense as to any other cognizable by a general court-martial. 

Before the act of April 10, 1806, our military code was 
made up almost entirely of the rules and articles for the 
government of the troops which had been established prior 
to the adoption of the Constitution, and were continued in 
force thereunder by statutory provision. Those rules and 
articles had been enacted by the Continental Congress and the 
Congress of the Confederation during, and shortly after, the 
revolutionary war. They were mainly taken from the English 
mutiny act and articles of war existing at that period, and 
adapted to our service. But they do not appear to have con- 
tained any provision fixing a limitation for the trial and pun- 
ishment by court-martial of military offenses. The first pro- 
vision of this kind known to our military code is found in the 
articles of war established by the act of 1806, which super- 
seded the rules and articles previously in force, of which men- 
tion has just been made. I refer to the limitation provided 
in the eighty-eighth article of war, contained in that act; 
and as this article corresponds in terms with, and was un- 
doubtedly copied from, a similar provision in the English ~ 
mutiny act, then and still in force, we are naturally led to in- 
quire how the latter has been understood in the British 
service. 

From the time of the enactment of the first mutiny act by 
Parliament, in 1689, down to 1760, no limitation for military 
offenses existed in the British military code. Limitation was 
first introduced therein by the mutiny act of 1 George III, 
chap. 6, sec. 78, which provided: *‘That no person shall be 
liable to be tried or punished for any offense against any of 
the said acts (referring to former mutiny acts and to the one 
then being enacted) unless such offense shall have been com- 
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mitted within three years; except only for the offense of de-— 
sertion.” This provision was re-enactéd in each succeeding 
mutiny act down to 1800 or 1801, when the clause expressly 
excepting desertion from the benefit of the limitation was 
omitted, and the rest was recast, and, with some additional mat- 
ter introduced therein, formed into the following more elaborate 
provision, which, so far as I am able to discover, first appears 
in the act of 41 George ITI, chap. 11, sec. 88, passed March 24, 
1801: “That no person shall be lable to be tried and pun- 
ished for any offense against any of the said acts or articles of 
war which shall appear to have been committed more than 
three years before the issuing of the commission or warrant 
for such trial; unless the person accused, by reason of his 
having absented himself, or of some other manifest impedi- 
ment, shall not have been amenable to justice within that 
period; in which case, such person shall be liable to be tried 
at any time not exceeding two years after the impediment 
shall have ceased.” 

An English writer on military law, who is regarded as re- 
spectable authority, remarks that the offense of desertion, 
prior to 1800, was excepted from the limitation for the trial 
and punishment of military offenses by court-martial in the 
British service; the remark clearly implying that since 1800 
it has been otherwise, and that the limitation has from that 
period extended to that offense (see Hough’s Improved Articles 
of War, edition of 1836, p. 114, note 4). But other English 
writers on the same subject whose works I have consulted 
are Silent on the point whether the later of the two pro- 
visions last above quoted applies to desertion, and I find 
nothing elsewhere in relation thereto. Yet I incline to the 
view that this arises from the absence of any doubt having 
been entertained that such later provision, which has subse- 
quently appeared in the mutiny act, year after year, down to 
the present time, is applicable to that offense. And I think 
that the provision is susceptible of no other construction. 

Clearly it was the understanding of Parliament that the 
offense of desertion would come within the limitation provided 
by the first enactment (act of 1 George III, chap. 6, sec. 72) 
but for the exception excluding it therefrom. But the limita- 
tion’ provided by the second enactment (act of 41 George III, 
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chap. 11, sec. 88) is in terms not less general and comprehen- 
Sive; and the omission of the exception just adverted to may 
well be taken to signify that the offense of desertion was in- 
tended to be included thereby. The clause in this last enact- 
ment, viz, “unless the person accused, by reason of his hav- 
ing absented himself, or of some other manifest impediment, 
shall not have been amenable to justice,” &c., embraces per- 
sons accused of any offense to which the limitation extends, 
and can have no special application to deserters.* 

The language of the eighty-eighth article of war is nearly - 
the same as that of section 838 of the 41 George ITI, chap. 11, 
down to the end of the clause just quoted. | 

It is fair to presume that when the former was adopted the 
history of the legislation from which it was taken was familiar 
to Congress, and that the provision was intended by that body 
to have a similar scope and effect to what the corresponding 
English provision possessed. That the latter extended to 
desertion, I do not regard as at all doubtful. 

At this point I may remark that in the opinion heretofore 
given by this Department, to which reference is above made 
(see 13 Opin., 462), upon the point whether the last clause of 
seclion 12 of the act of January 29, 1813, had the effect to do 
away with the limitation imposed by the eighty-eighth article 
of war, so far as the offense of desertion is concerned, I fully 
concur. There is no inconsistency between the two provis- 
ions; they are capable of standing together; and, what is 
more, they now actually stand together in the later legisla- 


*NoTE.—The law of the British service, in regard to limitation for mil- 
itary offenses, has recently undergone modification. By the army discip- 
line and regulation act of 1879 (42 and 43 Vict., chap. 33) it is provided, 
in section 154: ‘‘A person shall not, in pursuance of this act, be tried or 
punished for any offense triable by court-martial committed more than 
three years before the date at which his trial begins, except in the case 
of the offense.of mutiny, desertion, or fraudulent enlistment; but this 
section shall not aftect the jurisdiction of a civil court in the case of any 
oftense triable by such court, as well as by court-martial; and where a 
soldier has served continuously in an exemplary manner for not less than 
three years in any corps of Her Majesty's regular forces, he shall not be 
tried for any such oftense of desertion (other than desertion on active 
service), or of fraudulent enlistment, as was committed before the com- 
mencement of such three years,” &c. 
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tion (see the forty-eighth and one hundred and third of the 
present Articles of War, Rev. Stat., sec. 1342.) 3 

In the “notes” before me it appears to be acknowledged 
that the limitation provided by the one hundred and third 
(formerly eighty-eighth) article of war extends to the offense 
of desertion; but the view taken is that the provision does not 
run until after the deserter comes within the control of the 
Government, or until after his apprehension or surrender (see 
p. 3, near the top, and also the foot of p. 6); and what is 
_ there discussed would seem to be directed not so much to the 
question whether the limitation applies to that offense as to 
the question when its running in favor of the offender com- 
mences. Without pursuing the former of these subjects fur- 
ther, I will proceed to examine— | | 

II. Next, as to the time when the limitation begins to run 
in cases of desertion. By the one hundred and third article 
of war, quoted above, the limitation therein provided runs 
from the commission of the offense, except in a case where, 
by reason of some “ manifest impediment,” the accused is not 
amenable to justice within the period of the limitation; that 
is to say, within two years from the commission of the offense. 
In such a case, though the article does not in express terms 
so declare, yet it was doubtless intended by the legislature 
that a like limitation should run from the cessation or removal 
of the impediment. Hence, there are two points of time, from 
one or other of which, according to the circumstances of each 
case, the limitation may begin to run, viz, the day of the com- 
mission of the oftense and the day of the removal of the im- 
pediment. However, only the former of these need be con- 
sidered here. | 

It is claimed in the “‘ notes” that desertion is a continuing 
offense, and that the limitation does not begin to run until 
the criminal act ceases. 

In this view of the nature of that offense, and of the period 
from which, with respect thereto, the limitation commences to 
run, I fully concur. But it is also claimed that the criminal 
act does not cease until the deserter is apprehended or sur- 
renders himself up, whensoever this may be. On that point, 
the cessation: of the offense, I entertain a different view, 
which will be stated presently. 
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A continuing offense is one which endures after the period 
of its consummation. (See 1 Whart. Crim. Law, 7th ed., sec. 
449a.) A familiar instance of such an offense is a public 
nuisance whilst unabated. In regard to offenses of that 
nature, the same rule would seem to apply in computing the 
time allowed for commencing a criminal prosecution which 
applies in cases of continuing acts, such as trespass or im- 
prisonment, for which civil actions may be brought. As, in 
the latter, the time allowed for bringing the action is to be 
computed from the day of the termination of the act (see Max- 
well on Statutes, 312), so, in the former, the time allowed for 
‘commencing the prosecution is to be computed from the day 
of the termination of the offense, or, in other wérds, the day 
on which its commission ended. (1 Whart. Crim. Law, supra.) 

Desertion may, in general, be defined to be the willful 
abandonment of the military service by a soldier or officer 
duly enlisted or in the pay of the Government (see forty- 
seventh article of war, Rev. Stat.) without leave and without 
an intention to return. The offense is complete at the time of 
the quitting the service; yet, as already intimated, it is con- 
tinuing in its nature, and may endure after the period of com- 
pletion. This feature of the offeuse, that of being continuous,. 
is recognized in the military jurisprudence of other countries. 
In that of Great Britain, its recognition is manifested in 
various ways; as, for instance, in the one hundred and sev- 
enty-second of the British articles of war of the year 1872, 
which declares forfeited the pay and service of a convicted 
deserter for the ‘“‘day or days during which he was in a state 
of desertion”; and also in the form of charge, approved by 
modern authority on British military law, against a deserter 
who has re-enlisted in another corps, viz, “having whilst in 
a state of desertion from the * * * enlisted into the,” &c. 
(See Clodes’s Military Law, pp. 277 and 311.) The phrase 
‘state of desertion,” as here used, signifies a condition of 
persistence in that offense, and presupposes a possible con- 
tinuation from day to day of the same offense originating in 
the same criminal act. In the military jurisprudence of 
France it is even more distinctly acknowledged. There 
desertion is in direct terms declared to bea “ délit successif,” 
an offense which is renewed each moment and day the delin- 
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quency lasts. (See Guide des Tribunaux Militaires, par De 
Chénier, ed. of 1853, vol. 1, p. 33; ibid., vol. 3, p. 236; Com- 
mentaire sur le Code de Justice Militaire, par Foucher, ed. of 
1558, p. 500 et seq.) In German jurisprudence, the continuous” 
nature of the offense is likewise recognized, as is apparent 
from the doctrine prevailing there in regard to the time at 
which the limitation in favor of the deserter begins to run. 
(See below the extract quoted from Holtzendorff’s Rechtslex- 
ikon.) And I may add that the twenty-first section of the 
act of Congress of March 3, 1863, chap. 79, imposing addi- 
tional penalties for desertion, as the provision is interpreted 
in the case of Huber v. Reiley (53 Pa. St., 112), seems to pro- 
ceed on the same idea as to the nature of that offense. 

The offense of desertion being, then, one that may continue 
from day to day, and the limitation of prosecutions therefor 
dating from the day of its cessation, it is important to deter- 
mine when the offense ends. 

It appears to me that the continuing quality of the oftense, 
so to speak, is altogether dependent upon the particular rela- 
tion subsisting at the time between the offender and the Gov- 
ernment, which, in the case of an enlisted soldier, springs 
-wholly out of his contract of enlistment. For it is only in 
view of the fact that the obligation to serve, imposed by his 
engagement, remains in full vigor after the desertion takes 
place, and that persistence in the latter is a continual viola- 
tion of that obligation, that the offense can properly be said 
to be continuous. Hence, when the obligation ceases to exist, 
the offense necessarily terminates. 

This would seem to be an established principle in the mili- 
tary jurisprudence of Germany. Thus, in Holtzendortt’s 
Rechtslexikon, title Desertion, it is observed: ‘The offense 
of desertion is complete at the period of the soldier’s flight; 
yet the lamitation (verjiihrung) of prosecutions on accouut of 
desertion begins to run only from the day on which the de- 
serter would have fulfilled his obligation to serve had he not 
deserted.” There, as here, it is a general rule of law that with 
continuous offenses the limitation begins with the ceasing of: 
the criminal act. (See Berner’s Lehrbuch der Strafrechts, p. 
301, cited in Whart. on Crim. Law, sec. 449,a; also Marezoll’s 
Criminalrecht, 2d ed., p. 208.) So that, from the observation 
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‘Just quoted, it may fairly be inferred, not only that desertion 
is regarded there as a continuing offense, but that the offense 
itself 1s considered to cease on the expiration of the term for 
which the deserter was originally required to serve. 

In France, prior to thé year 1857, the prevailing doctrine 
was, that in desertion the limitation (prescription) runs only 
from the time of the surrender or arrest of the deserter. Yet 
this doctrine appears to have rested solely upon the ground 
that as the “jugement par contumace,” or proceeding against 
the offender while at large (allowable there, as a general thing, 
in other crimes), was expressly forbidden in cases of desertion, 
this offense thereby became imprescriptible up to the time 
mentioned, on the principle that prescription cannot run 
against those who areunable toact. (See a decision of the Cour 
de Cassation, dated February 7, 1840, which is quoted in the 
Guide des Tribunaux Militaires, par De Chénier, vol. 1, pp. 
34, 35.) It was proposed to modify this rule, and, on the idea 
‘that the offense continued only so long as the service was due, 
to date the prescription from the day of the expiration of the 
term of service which the deserter owed at the time of his de- 
parture. The rule underwent modification, but not in accord- 
ance with the principle thus suggested. By a provision of the 
mnilitary code, promulgated in that year (1857), the limitation 
was made to commence uniformly from the day when the 
deserter attained the age of forty-seven, whether his term of 
service would then have been completed or not. (Commen- 
taire sur le Code de Justice Militaire, par Foucher, pp. 556-7.) 
However, in both the earlier and the later law of France touch- 
ing the offense of desertion, the time when the limitation com- 
menced was not controlled by the cessation of the criminal act, 
but by other considerations entirely ; and so nothing can be 
drawn therefrom of any special importance relative to the 
particular branch of the subject now in hand. 

In England, at what period the “state of desertion” ends 
and the limitation begins—in other words, when the continued 
perpetration of the crime is deemed to cease—the means of in- 
- formation at my command do not enable me.to say. Formerly, 
when the period of enlistment in the British army was unlim- 
ited, the obligation to serve continued until the soldier was. 
regularly discharged; and it may be that, as a consequence of 
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this, the limitation in case of desertion ran only from the time 
of the surrender or arrest of the deserter. And here, perhaps, 
originated the maxim, “ Once a deserter, always a deserter,” 
until apprehended, &c., which is stated in the “notes” to have 
prevailed in our own army circles from the foundation of the 
Government, and may have been derived from the British serv- 
ice—a maxim that might well hold good where the engage- 
ment 1s for life, but be inapplicable in the case of a limited en- 
gagement. At the present time enlistments in the British 
army are for a limited period, and with respect to these en- 
listments it is remarked, in a recent work on British military 
law, that “effluxion of time terminates the contract.” (Clodes’s 
Military Law, p. 236, note 4.) Still, in view of the sixth and 
Seventh sections of the English army enlistment act of 1867, 
it is probable that the condition of a deserter in regard to lia- 
bility to trial remains substantially the same as it formerly 
was when his engagement was wilimited.* 

Enlistments in our service are required to be “ for the term 
of five years.” (Rev. Stat., sec. 1119.) By his contract of 
enlistment the soldier engayves to serve in the Army for five 
years from the day on which he enlists, unless sooner dis- 
charged by proper authority. This engagement binds the 
soldier for a specific term of service, beginning at a certain 
time and running thence continuously day after day until the 
end is reached, the last day of the term being as much fixed 
by the contract as the first. Consequently, unless there ex- 
ists some law when the contract is entered into providing for 
a contingent prolongation of the term beyond the period fixed 
by the latter, and the contingency happens within the term 


(see for instances of such a provision sections £ and 7 of the 


British enlistment act of 1867), or unless the soldier betore 
the term is up consents to an extension thereof, with the last 
day of the term his engagement necessarily expires, and with 





is Nore.—By the more recent act of 42 and 43 Vict., chap. 33, sec. 154 (see 


NOTE, supra, p. 156), a soldier who has served continuously in an exem- 
plary manner for not less than three years in the British army is not lia- 
ble to trial for desertion (except desertion on active service) where the 
offense was committed before the commencement. of such three years. 
Other than this, there appears to be no limitation in favor of a deserter in 
the present military code of Great Britain. 
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the expiration of his engagement the obhgation to serve 
thereby Imposed is also at an end. And this would seem to 
result as well where there has been an intraction of the con- 
tract by desertion or otherwise as where it is fully performed. 

That the term of enlistment expires with the last day 
thereof, as fixed by the contract, even though the soldier may 
have in the mean time deserted the service, is plainly recog- 
nized by section 17 of the act of May 30, 1796, section 18 of 
the act of March 16, 1802, section 16 of the act of January 11, 
1812, section 12 of the act of January 29, 1813, and also by 
the forty-elghth article of war, mn each of which it is pro- 
vided that a soldier who deserts the service shall be tried 
and punished, “although the term of his enlistment may have 
elapsed previous to his being apprehended and tried.” 

The sections just cited likewise provide that a deserter 
shall, in addition to the penalties mentioned in the Rules and 
Articles of War, be hable to serve for and during such a period 
as shall, with the time he may have served previous to his 
desertion, amount to the full term of his enlistinent,” and the 
Same provision is embodied in the article of war above cited 
(article 45), with the exception of the words “in addition to 
the penalties mentioned in the Rules and Articles of War.” 
This provision, however, is to be construed along with the 
other penal provisions relating to the offense of desertion, all 
of which contemplate a trial and conviction before the intlic- 
tion of the penalty. It does not of itself operate to extend 
the term of service originally contracted, so as to continue the 
offense correspondingly, and thus postpone the time when the 
limitation begins. It comes into play only after a conviction; 
which may never take place, asmuch as, before the order for 
the trial has issued, the full period of the limitation may have 
already run and barred the prosecution. That provision is 
the only one falling under my notice which imposes a liability 
upon the deserter to perform service beyond the term of his 
enlistment; and enough has been said to show that it does 
not, by its own force simply, prolong the term of service orig- 
inally contracted, or, what is the same thing, prevent the ter- 
mination of the soldier's engagement at the time originally 
fixed. 

Thus it seems that in our military service the contract of 
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enlistment must in all cases, even in that of desertion, be 
regarded as having expired when the last day of the term of 
enlistment therein fixed has elapsed. And since the obliga- 
tion to serve depends on the contract, and necessarily ceases 
therewith, the offense of desertion, on grounds already set 
forth, must be deemed to terminate at the saine time. In 
short, that offense may be viewed as continuing up to the end 
of the term of his engagement, but not beyond. 

It follows that the limitation begins to run, in case of 
desertion by an enlisted soldier (unless the offender has pre- 
viously surrendered himself or been apprehended, or unless, 
by reason of some manifest impediment, he is not then ame- 
nable to justice) from the last day of the term for which he 
enlisted. But in case of desertion by a commissioned officer, 
whose engagement is an unlimited one, it is otherwise; here, 
according to the principle above laid down, the limitation be- 
gins to run only from the date of apprehension or surrender. 

Ill. The remaining subject for consideration relates to the 
exception contained in the act of limitation, which withdraws 
from the operation of the general provision, limiting the period 
of liability to trial to two years from the commission of the 
offense, those cases wherein the accused, by reason of some 
‘manifest impediment,” is not amenable to justice within that 
period; and the point is, whether mere absence without leave 
is sufficient to bring a deserter within that exception. 

The language of the exception is, “unless, by reason of 
having absented himself, or of some other manifest impedi- 
ment, he shall not have been amenable to justice,” &e. Ab- 
sence, then, in order to bring the aceused therein, inust be such 
as to render him not amenable to justice. 

The general signification of the word “amenable,” in its 
modern sense as a law term, is *‘responsible, subject to an- 
swer in a court of justice. liable to punishment” (see Bouvier’s 
Law Dictionary, sub voce ; also the law dictionaries of Jacobs, 
Tomlins, Burrill, and Wharton). As used in the above pro- 
vision, it would seem to mean: within the reach and power of 
the military authorities to bring to trial before a court-mar- 
tial, 7. e., in a situation where the responsibility or liability to 
answer for the offense can be made effective, or, as Attorney- 


164 HON. ALPHONSO TAFT 


Desertion—Limitation for Offense of. 


General Black appears to have regarded it, within the juris- 
diction of a court-martial. (See 9 Opin., 182, middle of page.) 
Unquestionably, absence in a foreign land would place the 
accused beyond such jurisdiction, and thus make him not ame- 
nable; so, it has been thought, would absence within the limits 
of this country, if he were where the military authorities, by 
reasonable diligence, could not discover him. (See 14 Opin., 
267.) It would be ditheult, perhaps impossible, to lay down 
any general rule whereby to determine in all cases under 
what facts and circumstances the accused may be deemed to 
be beyond the reach and power of the military authorities to 
bring him to trial, or beyond the jurisdiction of a court-mar- 
tial. This is a matter which must needs be left, in each case, 
to the judgment of the court itself upon the particular facts 
and circumstances appearing therein, subject to revision by 
the proper authorities. 

A deserter, while at large, is in a state of absence without 
leave. Kut, according to the above view, this absence does 
not per se render him notamenable. If he be not at the same 
time beyond the reach and power of the military authorities, 
or beyond the jurisdiction of a court-martial, he would still 
be amenable. Thus, where a deserter from one regiment 
re-enlisted in another regiment under an «alias in about a year 
after the desertion: although subsequent to the re-enlistment 
and while with the Army he continued to be absent without 
leave from the former regiment just the same as prior thereto, 
yet as he was then where he might have been arrested and 
tried any day, it was considered by this Department that he 
was “amenable” at that time, and consequently did not come 
within the exception of the statute. (See Harris’s case, 14 Opin., 
265.) Other cases may easily be imagined wherein a deserter, 
continuing all the time in a state of absence without leave, 
would nevertheless be amenable to justice during the same 
time, for the like reason that he was where he might have 
been arrested and tried any day by reasonable diligence on 
the part of the military authorities. But the above actual 
case is enough to show that something more than the mere 
absence itself is required to take away from the accused the 
benefit of the limitation. 
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My opinion is that absence without leave is not, per se, suf- 
ficient to place a deserter within the exception mentioned. 
Very respectfully, your obedient servant, 
ALPHONSO TAFT. 
Hon. J. D. CAMERON, 
Secretary of War. 


CIVIL ENGINEERS IN THE NAVAL SERVICE. 


Civil engineers, appointed under section 1413 Rev. Stat., are ofticers of the 
Navy within the meaning of articles 36 and 37 of section 1624 Rev. Stat. 
DEPARTMENT OF JUSTICE, 
September 5, 1876. 


Sir: Yours of the 23d ultimo, addressed to the Attorney- 
General, refers to his communication (to yourself) of the 19th 
uitimo, and asks, further, if civil engineers appointed under 
section 1413 of the Revised Statutes are officers of the Navy, 
especially within articles 36 and 37 of section 1624 of the same 
book. 

Upon consideration I answer that question in the affirmative. 

Such engineers are commissioned by the President after an 
appointment by him with the consent of the Senate; they 
receive pay which compares very well with that allowed to 
heutenants, and which rises in proportion to the length of 
the term for which they serve; and they are entitled to a rela- 
tive rank, to be defined by the President. 

Having regard, then, to what Congress has provided as to 
the manner of their entering the Navy, and as to the position 
of trust and emolument which they hold therein, I conclude 
that the general word “officers,” by which Congress has de- 
fined the class who are entitled to certain privileges when 
proceeded against for the purpose of being dismissed from 
the Navy, includes civil engineers. 

It seems that as a general rule, unless some context shows 
‘that the word is used in a narrower sense, the term officers of 
the Navy in statutes, Xc., includes civil engineers. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Acting Attorney-General. 
The SECRETARY OF THE NAVY. 
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ENTRANCE AND CLEARANCE OF VESSELS. 


Section 2793 Rev. Stat. applies only to vessels engaged in the foreign 
and coasting trade which depart from or arrive at places estal- 
lished by law as ports wherefrom and whereat such vessels may be 
cleared and entered by the customs officials. 


DEPARTMENT OF JUSTICE, 
September 9, 1876. 

Sir: I have considered the question suggested by your let- 
ter of the 20th of July last, as to whether the provisions of 
section 2793 of the Revised Statutes, which exempt from the 
payment of entry and clearance fees, or tonnage tax, vessels 
engaged in the foreign and coasting trade on our northern, 
northeastern, and northwestern frontiers, “departing from or 
arriving at a port in one district to or from a port in another 
district, and also touching at intermediate foreign ports,” are 
limited to vessels which depart from or arrive at places that 
have been established as ports by law. 

The word * port,” as used in section 2793, 18 defined in sec- 
tion 2767 of the Revised Statutes to *‘iclude any place from 
which merchandise cau be shipped for importation” [exporta- 
tion, probably, was meant], “or at which merchandise can be 
imported.” From this it would seem that, in the former sec- 
tion, the words “ port in one district” and “ port in another 
district” were intended to signify a place within each such 
district at which there isa custom-house, or at which customs 
officers are stationed, and where vessels engaged in the for- 
eign and coasting trade mentioned can lawfully clear or enter, 
as the case may be; and the last clause of the same section, 
declaring that “such vessels shall, notwithstanding, be re- 
quired to enter and clear,” is corroborative of that view. 

The conclusion I arrive at is, that the provisions of section 
2793 apply only to vessels engaged in the trade therein re- 
ferred to, departing from or arriving at places which, by or 
in pursuance of a law of Congress, have been established as 
ports wherefrom and whereat such vessels may be cleared 
and entered by the customs officials. 

Very respectfully, your obedient servant, 
ALPHONSO TAFT. 
Hon. Lot M. MORRILL, 
Secretary of the Treasury. 
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CESSION OF JURISDICTION—TAXES. 


The United States, in 1°72, acquired title to a lot of ground in Saint Louis, 
Mo., by condemnation under a State statute, by the provisions whereof 
the jurisdiction of the State over the premises at the same time passed 
to the United States. Thereafter certain bills for unpaid taxes assessed 
for the years 1873, 1872, and previous years, were presented to the Treas- 
ury Department for payment, alien on the premises for those taxes heing 
claimed: Held that the State, in parting with its jurisdiction, relin- 
quished its lien on the land for the taxes, and that they are not a proper 
charge against the United States. 


DEPARTMENT OF JUSTICE, 
September 13, 1876. 

Sir: I have examined the tax bills against the new custom- 
house and post-office lot in the city of Saint Louis, Mo., which, 
with other papers, were transmitted to me under cover of a 
letter from Mr. Charles F. Conant, Acting Secretary of the 
Treasury, dated the 28th of June last. These bills are, in 
part, for taxes for the year 1873 and partly for taxes for the 
year 1872, and inelude also a bill for taxes for previous years, 
the whole amounting to upwards of 38,000; and the fol- 
lowing question is submitted in connection therewith, viz: 
Whether those taxes constitute ‘a lien upon said lot, and 
whether the United States are properly chargeable there- 
with ?” 

It appears by the papers that the title to the lot in question 
was acquired by the United States in the latter part of the 
year 1872, by proceedings in condemnation had in a court of 
the State under a State statute passed March 16, 1872. This 
acquisition did not take place until after the Ist of August, 
1872; and it is claimed that, by the laws of Missouri, the lot 
on that date became liable to assessment for the taxes for the 
ensuing year (1873), and that a lien for these taxes then 
attached thereto. The lien for these taxes, including also 
that for the unpaid taxes for 1872 and previous years, it is 
further claimed, still affect the premises. 

But, as I view this matter, the lien for those taxes became 
necessarily extinguished at the time of the acquisition of the 
property by the United States by the transfer of the juris- 
diction over the premises to the latter, which, under the pro- 
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Visions of the aforesaid statute, took effect at the same time. 
The State, in parting with its jurisdiction, virtually relin- 
quished whatever lien it may have had on the land for the 
taxes; since such lien depended for its enforcement solely 
upon the methods and agencies specially provided for that 
purpose by the State law, which, of course, ceased to be 
available after the land itself, by the transfer of jurisdiction, 
ceased to be within the sphere of the operation of that law. 
Moreover, I do not think that, irrespective of the lien, the 
taxes referred to, or any part thereof, are a proper charge 
against the United States. 
I return herewith the tax-bills and papers mentioned. 
Very respecttully, your obedient servant, 

ALPHONSO TAFT. 
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Hon. Lot M. MORRILL, 
Secretary of the Treasury. 


COMPENSATION OF ATTORNEY. 

Previous to the act of June 22, 1270, chap. 150, (sections 363-366 Rev. 
Stat.,) C. & W. were retained, with the approbation of the Solicitor 
of the Treasury, to defend certain suits brought against R., formerly 
collector of the port of New York, for acts done by him officially. 
Services were rendered under this retainer between September, 1273, 
and April, 1¢75, which remain unpaid for: Held that the Treasury 
Department is authorized to settle and pay the claim for these services, 


DEPARTMENT OF JUSTICE, 
September 26, 1876. 

Sir: Upon the 19th of June last your predecessor trans- 
mitted to the Department of Justice papers, herewith re- 
turned, relating to the claim of Messrs. Craig & Webster for 
services in defending suits brought against Herman J. Red- 
field, formerly collector of the port of New York, for acts done 
by him officially, and inquired whether or not the Treasury 
Department was authorized to recognize and pay the account. 
A reply, immediately prepared, owing to some inadvertency, 
was not forwarded. 

Though the services were rendered between September 14, 
1873, and April, 1875, vet it appears that they were but a 
continuation of those previously rendered in these same suits 
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under a contract made therefor with the approbation of the 
Solicitor of the Treasury prior to the enactment of the stat- 
utes now embraced in Rev. Stat., sections 363-366, sup- 
posed to be an obstacle to the recognition and payment of the 
claim. The contract was a retainer of Webster & Craig in 
these suits, and the matters thereby put in contest as an 
entirety. This has been recognized ever since the passage of 
the statutes mentioned by payment for services up to Septeim- 
ber 14, 1873. 

These enactments must be construed to be prospective in 
their operation, and not to affect valid existing contracts. 
Such contracts should still be executed agreeably to their 
terms. Accordingly, my reply is that the Treasury Depart- 
ment is authorized to liquidate this claim of Webster & Craig. 

Very respectfully, vour obedient servant, 
S. I’. PHILLIPS, 
Acting Attorney-General. 











Hon. Lot M. MORRILL, 
Secretary of the Treasury. 


RAILWAY POST-OFFICE CARS. 


The compensation to railroad companies authorized to be fixed by sec 
tions 4002 to 4005 Rev. Stat., for the use of railway post-office cars fur- 
nished by them, is not affected by the provisions of the first section of 
the act of July 12, 1276, chap. 179. 


DEPARTMENT OF JUSTICE, 
October 7, 1876. 

Sir: In yours of the 29th ultimo, addressed to the Attor- 
ney-General, you ask, in connection with business pending 1n 
your Department : 

“Ts the Louisville and Nashville Railroad Company entitled 
to pay, under the provisions of sections 4002 to 40053 Rey. 
Stat., without reduction, for the use of the railway post-oftice 
ears furnished by them and accepted by the VPost-Oftice 
Department? Or, must their pay for the use of said cars be 
fixed by the provisions of said sections. with a reduction of 
ten per centum therefrom, under the provisions of the act of 
July 12, 1876, above cited ?” 
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The above provisions of the Revised Statutes reproduce an 
act passed on the 3d of March, 1873, (17 Stat., 558,) and 
referred to in the first section of an act passed on the 12th of 
July last, for a copy of which I am indebted to the papers 
transmitted by you. 

So far as this section bears upon the above question it is 
as follows: 

© 3. For transportation by railroad, nine million one hun- 
dred thousand dollars: Provided, That the Postmaster-Gen- 
eral be, and he is hereby, authorized and directed to readjust 
the compensation to be paid from and after the first day of 
July, eighteen hundred and seventy-six, for transportation of 
mails on railroad routes, by reducing the compensation to all 
railroad companies for the transportation of mails ten per 
centum per annum from the rates fixed and allowed by the 
first section of an act entitled “An act making appropriations 
for the service of the Post Oftice Department for the fiscal 
year ending June thirtieth, eighteen hundred and seventy- 
four, and for other purposes,’ approved March third, eighteen 
hundred and seventy-three, for the cay oneenen of mails on 
the basis of the average weight.’ 

The reference in this latter section to the act by which the 
rates to be reduced were jived and allowed is parenthetical, 
and suspends the logieal connection between the words which 
precede and follow. By applying such parenthesis, viz: (* by 
the first section of an act entitled ‘An act making appropria- 
tions for the service of the Post-Office Departinent for the fis- 
eal year ending June thirtieth, eighteen hundred and seventy- 
four, and for other purposes, approved March third, eighteen 
hundred and seventy-three,”) it will be seen that the section 
expressly directs the deduction of 10 per cent. to be made 
‘6 from the rates fixed and allowed for the transportation of mails 
on the basis of the average weight,” and from these only. 

I am therefore of opinion that the compensation for railway 
post-office carsis not affected by that provision. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Acting Attorney-General. 
The POSTMASTER-GENERAL. 
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SPECIAL AGENTS OF THE POST-OFFICE DEPARTMENT. 


Where the duties of ‘special agents” employed by the Postmaster-Gen- 
eral, under section 4017 Rev, Stat., concern the railway postal service, 
such agents may, so far (and so far only) as regards the performance of 
those duties, be placed under the supervision ofone or both of the ofticers 
authorized to be appointed by the Postmaster-General by section 4020 
Rev. Stat. to superintend the railway postal service. 


DEPARTMENT OF JUSTICE, 
October 9, 1876. 

Sir: Yours of the 5th instant, addressed to the Attorney- 
General, presents for consideration the following case: 

‘Section 4017 of the Revised Statutes authorizes the Post- 
master-General ‘to employ such number of special agents as 
the good of the serrice and the safety of the mails nay require.’ 

“The salary and per diem of the special agents appointed 
under this section are paid out of the appropriation for mail 
dlepredations and special agents. 

‘The duties of such special agents are not limited to dep- 
redations on the mails, but extend to all matters relating to 
the postal service outside of this Department. 

Section 4020 authorizes the Postmaster-General to appoint 
two agents to superintend the railway postal service, each of 
whom shall be paid out of the appropriation for the transpor- 
tation of the mail. 

‘“T clesire now to be informed by you, and respectfully ask 
your opinion, whether, under these provisions of law, I. am 
authorized to designate one of the agents appointed under 
section 4020 to superintend the railway postal service, and 
whose salary and per diem are to be paid out of the appropri- 
ations for mail transportation, to the supervision of the special 
agents appointed under section 4017, their services and 
duties.” 

The special agents authorized by section 4017 are not termed 
special” from any necessary limitation upon the sphere of 
their duty in connection with the mails. Their commission 
from the Postmaster-General may extend only to a particular 
item of service or to the whole service. If any such be act- 
ually commissioned in connection with “the railway postal 
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service,” mentioned in section £020, or, if commissioned in 
general, then so far as their commission extends to such 
service, they may be subject to the charge of one or both of 
the “assistant superintendents” of that service, also men- 
tioned in this latter section. But if the terms of their com- 
mission be not as above supposed, it seems that the jurisdic- 
tion of such superintendents cannot be extended to them. 

The reply to your inquiry, therefore, is special, viz: That 
one of such assistant-superintendents may be designated to 
supervise any special agent appointed specifically to the de- 
partment of “railway transportation,” or to supervise any 
special agent having an indefinite commission so far as he 
takes charge of railway transportation ; in other words, so far 
as the duties of the special agents and those of the assistant 
superintendents concern the saine subject-matter, one of the 
latter may be designated to supervise the former. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Acting Attorney-General. 
The POSTMASTER-GENERAL. 


DUTIABLE VALUE OF CERTAIN WOOLS. 


Subject of the opinion of May 12, 1276, (viz, as to whether an export duty 
levied at the foreign port of shipment is or is not to be excluded in 
ascertaining the dutiahle value of certain wools provided for in sched- 
ule L of section 2504 Rev. Stat.,) re-examined; and held that such duty 
is one of the “charges in such port” within the meaning of the pro- 
visions of that schedule, and should be excluded in determining the 
dutiable value of the wools—overruling said opinion (see ante, p. 105.) 


DEPARTMENT OF JUSTICE, 
October 23, 1876. 


Sir: Ordinarily the Attorney-General will not feel called 
upon to review his own opinion or that of his predecessor; 
but will leave its correctness to be determined by the courts 
in an appropriate case. Inthe present instance the Secretary 
of the Treasury does not consider the opinion given May 18, 
1876, as to the inclusion of the export tax in ascertaining the 
duty upon certain third-class wools, conclusive upon the ques- 
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‘foi now proposed by him. The subject will, therefore, be 
reviewed; although 1 apprehend that the ‘lifter ence between 
the inquiries then and now presented will be found to be one 
of phraseoloyy rather than of substance. 

It was then asked whether or not an export duty levied at 
the last port or place of shipment was to be deemed “a local 
or port charge” within the meaning of the Revised Statutes, 
section 2004, schedule L; the Treasury Department having 
ruled that it was not a local or port charge, but a national 
tax, and theretore to be added to the market value, in order 
to ascertain the dutiable value. A negative answer was re- 
turned to the question, placed upon the ground taken by the 
Secretary of the Treasury. It is possible that the language 
in which the inquiry was couched may have led to an errone- 
our conclusion. It substituted “local or port charge” for the 
statute phrase “charges in such port.” The term * port 
charges,” in mercantile parlance, has a technical meaning, 
and is generally employed to designate pilotage, light dues, 
&c.—charges to which the vessel, and not the cargo, is sub- 
ject. Used in this sense, it is obvious that an export duty is 
not a port charge. But in the case of these third-class wools, 
shipped from Rosario, it 1s a charge imposed and payable 
only “at the last port or place alenee exported to the United 
States.” Clearly, it is a “charge” upon the goods, to what- 
ever use, local or national, the revenue thence accruing is to 
be dedicated. It is a charge in the port of shipment, payable 
only there, and there only because of shipment. If, then, it 
is a charge accruing at that place, whatever its character, it 
is to be excluded from the computation of dutiable value; for 
this is to be determined by “excluding charges in such port.” 

The coneluding statement in the opinion of the Attorney- 
General, given February 26, st that “A careful examina- 
tion of the Revised Statutes they now stand makes it 
clear that the legislature intended to have the duty on earpet 
wools remain as mentioned in section 2504, schedule L, and 
hence the lawful duty upon such wool is 3 cents per pound,” 
is undoubtedly correct, if its original value at the time and 
port of exportation does not exceed 12 cents a pound; 7. e., 
the value, exclusive of all charges accruing or imposed upon 
the wool after it has tound a market in that port. It was not 
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proposed that sections 2907 and 2908 should impair the pro- 
visions relating to this class of goods found in section 2504, 
schedule L, but they were to remain subject to duty only as 
provided in this last-named section. 

Different tariff acts have,created various rules of assess- 
ment. By some a specific duty is imposed; sometimes one 
based upon the price paid by the unporter, (3 Stat., 732, act 
of March 1, 1823, chap. 21, sec. 5; 2 Story C. C., 4215) some- 
times the value of the principal markets in the country 
whence exported at the time of purchase, (act of August 30, 
1842, chap. 270, secs. 16,17, 5 Stat., 563; Greeley vs. Thomp- 
son, 10 How., 225;) sometimes the value in those markets 
at the time of exportation, (act of March 3, 1851, chap. 38, 
sec. 1,9 Stat., 629; Morris vs. Maxwell, 3 Blatch., 143; Stairs 
vs. Peaslee, 18 How., 521;) and sometimes, as in the pres- 
ent instance, its market value at the time and port of exporta- 
tion, (Sampson vs. Peaslee, 20 How., 571; Irvine vs. Redfield, 
23 How., 170.) | 

The basis of duty, then, as to these wools, was their market 
value at Rosario upon the day the vessel sailed with them on 
board from that port, not their value when exported, nor on 
shipboard, nor when held for the purpose of exportation. 
The disposition to be made of them by the purchaser is not 
an element of their market value, hence not of their dutiable 
value. 

The fact that befure or atter they purchase in that market 
at their fair value there the buyer determines to ship them 
to a foreign country, and pays the required charge at the 
port of exportation to enable him to carry out this purpose, 
has nothing to do with the correct basis of assessment, which 
is exclusive of such charges; i. ¢., it is the naked market 
value of the property there as wool. 

Suppose, owing to a declaration of war, accident to the 
vessel, or other reason, this wool had been relanded at Ro- 
sario, aud sold there in the general, open market, upon the 
day the ship sailed thence—could any greater price have been 
obtained for the wool, would it have had any greater market 
value, because of the payment of the export duty? 

As Congress intended to establish the value at the time 
and place of exportation as the dutiable value, the export 
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duty there payable must be one of “charges in that port,” 
which 1s to be excluded in determining this value. 
Very respectfully, your obedient servant, 
ALPHONSO TAFT. 








Hon. Lor M. MorRRILL, 
Secretary of the Treasury. 


FORFEITURE OF PAY IN THE NAVY. 


Ofticers and men in the naval service do not incur any forfeiture or less 
of pay by confinement or suspension from duty under sentence of a 
court-martial, unless the forfeiture or loss be innposed by the sentence. 

Where forfeiture or loss of pay is made a part of the sentence of a court- 
martial, in addition to continement or suspension from duty, the former 
may be remitted by the proper authority, in whole or in part, without 
also remitting the latter. 


DEPARTMENT OF JUSTICE, 
November 9, 1876. 

Sirk: [have considered the following questions, propounded 
in your letter to the head of this Department dated the 28th 
of January last, viz: 

‘1st. Does confinement or suspension from duty of officers 
or men under sentence of court-martial work, ipso facto, a 
torfeiture or loss of pay during such eonfinement or suspen- 
sion ? 

“eld. Cannot the President of the United States or the 
Secretary of the Navy remit, in whole or in part, the forfeit- 
ure or loss of pay Imposed by sentence of cvurt-martial, when 
the sentence includes confinement or suspension froin duty 
during the period covered by the forfeiture, without also 
remitting the confinement or the suspension from duty ?~ 

These questions appear to have been suggested by a ruling 
of the Second Comptroller of the Treasury in the case of 
John F. Carr, a landsman in the Navy, to the effect that the 
latter is not entitled to pay for the period during which he 
was in confinement under sentence of a court-martial, not- 
withstanding there was a remission by proper authority of so 
much of the sentence as imposed forfeiture of pay. The 
grounds of this decision are explained in a communication of 
the Comptroller to you, dated February 22, 1875, in which he 
states “that, on general principles of law, a man who is ren- 
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dered incapable, through his own misconduct, of fulfilling the 
stipulations of lus contract of enlistment, can claim nothing 
under that contract. The Government,” he adds, “agrees 
with the enlisted man that for a certain amount of service he 
shall receive a certain amount of pay. If the man, by his 
misconduct and necessary withdrawal from service, does not 
perform his part of the contract, the Government cannot be 
held to the fulfillment of its part thereof. The remission of a 
sentence may restore the man to service from the date 
thereof, but caimnot replace the service lost while actually in 
continement.” 

The Comptroller has, I think, misconceived the true basis 
of the right to pay in the case mentioned. In the naval, as 
in the military service, the right to compensation does not 
depend upon, nor is it controlled by, “general principles of 
law;” it rests upon, and is governed by, certain statutory 
provisions or regulations made in pursuance thereof, which 
specially apply to such service. These tix the pay to which 
officers and men belonging to the Navy are entitled; and the 
rule to be deduced therefrom is that both officers and men 
hecome entitled to the pay thus fixed so long as they remain 
in the Navy, whether they actually perform service or not, 
unless their right thereto is forteited or lost in some one of the 
modes preseribed in the provisions or regulations adverted to. 
(Compare opinion of Attorney-General Hoar, 13 Opin., 104.) 

I discover nothing in the law of the naval service which 
justifies the view that confinement or suspension from duty 
under sentence of a court-martial is attended by forfeiture or 
loss of pay, unless the forfeiture or loss be imposed by the 
sentence; and I aceordingly answer your first question in the 
negative. 

To vour second question I reply, that where forfeiture or 
loss of pay is made a part of the sentence of a court-martial, 
in addition to confinement or suspension from duty, the former 
may be remitted in whole or in part without also remitting 
the latter. 

Very respectfully, vour obedient servant, 
ALPHONSO TAFT. 
Hon. GEORGE M. ROBESON, 
Secretary of the Nary 
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Refund of Pay, etc., in the Army. 
REFUND OF PAY, ETC., IN THE ARMY. 

On the 15th of December, 1870, P., a captain of cavalry, was discharged 
from service, at his own request, under section 3 of the act of July 15, 
1270, chap. 294, receiving @ year’s pay and allowances. On the 19th of 
May, 1876, he was appointed a second heutenant of infantry: Held 
that the provisions of the second section of the act of March 3, 1875, 
chap. 159, do not apply; and accordingly that P. is not required to 
refund the pay and allowances mentioned. 

Section 2 of the act of 1875 is limited to those who were mustered out as 
“supernumerary officers ’ under section 12 of the act of 1870, and who 
subsequently to the act of 1875 are reappointed. 





DEPARTMENT OF JUSTICE, 
November 15, 1876. 

Sir: Your communication of the 31st wtimo, mn regard to 
the case of Second Lieutenant S. C. Plunmer, Fourth In- 
fantry, presents this question: Whether the second section of 
the act of March 3, 1875, chap. 159, requires that officer to 
refund the extra year’s pay and allowances received by him on 
his discharge from service as a captain of cavalry, under the 
provisions of the act of July 10, 1870, chap. 2942 

It appears that Lieutenant Plummer was discharged from 
service, at lis own request, on the 15th of December, 1870, 
under the third section of the last-mentioned act, and that he 
was reappointed in the Army as a second lieutenant of 
infantry on the 19th of May, 1876. 

The second section of the act of 1875, above referred to, is 
by its terms limited to persons who were mustered out as 
“supernumerary officers” under the twelfth section of the act 
of 1870, and who may thereafter (?. e, subsequently to: the 
act of 1875) be reappointed in the Army. 

Clearly, then, the provisions of the said second section do 
not apply to the case of Lieutenant Plummer, he not having 
been mustered out as @ supernumerary officer; and I may 
also add here that the first section of the act of 1875 is equally 
inapplieable thereto. 

I am accordingly of the opinion that Lieutenant Plummer 
is not required by the act of 1875 to refund the pay and 
allowances in question. 

Very respectfully, your obedient servant, 


ALPHONSO TAFT. 
Hon. J. D. CAMERON, 


| - Secre’ary of War. 
12 P 
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MERCHANT VESSELS—JURISDICTION. 


A merchant vessel, exeept under some treaty stipulation otherwise pro- 
viding, has no exemption from the territorial jurisdiction of the harbor 
in which the same is lying. 

The right “ to sit as judges and arbitrators in such differences as may arise 
between the captains and crews,” given to consuls, viee-consuls, &e., 

“- by article 13 of the treaty with Sweden and Norway of 1827, is limited 

FF to the determination or arbitrament of disputes and controversies of a 

ff civil nature, and does not extend to the cognizance of offenses. 

If the conduct of the captains or of the crews, where differences arise be- 
tween them, is such as to ‘disturb the order or tranquillity of the coun- 
try,” (which includes all acts, as against each other, amounting to actual] 
breaches of the public peace,) the right of the local authorities to ir- 
terfere, in the exercise of their police and jurisdictional functions, is 
reserved in said article. 

Semble that a more enlarged jurisdiction is conferred upon consuls in some 
other treaties, ase. g., in the treaty with France of February 23, 1853. 
in the treaty with the German Empire of December 11, 1871, and in the 
treaty with Italy of February 8, 1262. 

DEPARTMENT OF JUSTICE, 
December 14, 1876. 

Siz: I have the honor to state that since the receipt of the 
communication addressed to ine by the Hon. J. L. Cadwalader 
Acting Secretary, under date of the 14th of October last, in 
regard to the proceedings had before a justice of the peace in 
Galveston, Tex., against a part of the crew of the Swedish 
bark Frederica and Carolina, a merchant vessel, I have re- 
ceived a further report from the United States attorney for 
the eastern district of Texas, to whom a copy of that com- 
munication was sent. This report, together with the state- 
ment of the United States district judge therein referred to, 
I ineclose herewith, and beg that they be returned to this 
Department when no longer needed by you. 

The communication of the Acting Secretary contains a re- 
quest for an expression of opinion touching the jurisdiction 
of the justice in the proceedings mentioned. I have con- 
sidered this subject in the light of the information furnished 
by your Department and by the United States attorney, and 
will now proceed to give my views thereon. 

The facts appear to be these: While the above-named ves- 
sel was lying in Galveston harbor, a quarrel arose on board 
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thereof between the two mates and the cook, which resulted 
in the beating of the latter by the former. The cook made 
complaint to the justice of the peace above referred to, charg- 
ing the mates with assault and battery. The accused were 
brought before the justice, a trial was had, they were con- 
victed, and were each fined %5. 

The general rule of law is that, except under some treaty 
stipulation otherwise providing, a merchant vessel has no 
exemption from the territorial jurisdiction of the harbor or 
port in which the same is lying; and it is assumed that the 
justice had cognizance of the complaint in this case, and that 
the proceedings before him are not open to objection, unless 
the jurisdiction of the local authorities was taken away by 
the following provision in article 13 of the treaty with Sweden 
and Norway of 1827, viz: 

‘The consuls, vice-consuls, or commercial agents, or the 
persons duly authorized to supply their places, shall have the 
right, as such, to sit as judges and arbitrators in such differ- 
ences aS may arise between the captains and crews of the 
vessels belonging to the nation whose interests are committed 
to their charge, without the interference of the local authori- 
ties, unless the conduct of the crews or of the captains should 
disturb the order or tranquillity of the country, or the said 
consuls, vice-consuls, or commercial agents should require 
their assistance to cause their decisions to be carried into 
effect or supported.” 

The only right which, by the terms of the above provision, 
is granted to consuls, vice-consuls, &c., is the right ‘to sit as 
judges and arbitrators in such differences as may arise beticeen 
the captains and crews ;” and the recipients of the right may, 
in order * to cause their decision to be carried into effect or 
supported,” demand the assistance of the local authorities. 
This right would seem to be limited to the determination or 
arbitrament of disputes and controversies of a civil nature, 
and not to extend to the cognizance of offenses. And such, 
indeed, appears to have been the understanding of Congress, 
as is shown by the act of August 8, 1846, chap. 105, which 
was designed for the more effectual enforcement of the pro- 
vision. That act, after setting out the provision in a pream- 
ble, proceeds to confer upon the district and circuit courts of 
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the United States, and United States commissioners, authority 
to issue, upon the application of the consul, all proper reme. 
dial process, mesne and final, to carry into full effect the 
‘award, arbitration, or decree” of such consul, and to enforce 
obedience thereto by imprisonment, &c. The language of the 
act is plainly inapplicable to any judgment or sentence pro- 
nounced by the consul against one of the officers or crew of a 
vessel for an offense; indicating that Congress did not regard 
the provision in the treaty as imparting to him any criminal 
jurisdiction whatever. 

On the other hand, if the conduct of the captains or of the 
crew, where differences arise between them, is such as to 
‘¢ disturb the order or tranquillity of the country,” the right of 
the local authorities to interfere, in the exercise of their police 
and jurisdictional functions, is distinctly reserved by the 
above-mentioned provision. This reservation, taken strictly, 
includes all acts on the part of the captains and crews, as 
against each other, amounting to actual breaches of the pub- 
lic peace; and in this sense it may, perhaps, cover the case 
under consideration. 

In the jurisprudence of some countries, especially of France, 
the general rule of law already adverted to is so far relaxed 
in practice as that all acts relating to the interior discipline of 
the vessel, and even all offenses committed on board by one 
of the crew against another which do not affect the tranquillity 
of the port, are excluded from the local jurisdiction—all such 
matters being left to the cognizance and disposal of the con- 
sul, and the local authorities being authorized to interfere only 
when their aid or protection is formally required by him. 
And by some jurists this doctrine 1s laid down as a rule of 
international law, which operates in default of treaty stipula- 
tions. But though that view does not generally prevail, and 
the practice about to be stated proceeds on a contrary view, 
the same doctrine has, to a greater or less degree, been for- 
mally introduced into nearly all modern commercial treaties 
between nations engaged in maritime commerce. See, for 
example, the eighth article of our treaty with France of Feb- 
ruary 23, 1853; the thirteenth article of our treaty with the 
German Empire of December 11, 1871; and the eleventh 
article of our treaty with Italy of February 8, 1868. The 
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feature common to these articles is, that besides the cog- 
nizance of differences that may arise between the ofticers 
and crew the consul is to have “charge of the internal 
order” of the vessel, to the exclusion of the local author- 
ities. And by the act of June 11, 1864, chap. 116, pro- 
viding for their execution, they are described as extend- 
ing to “controversies, difficulties, or disorders,” &c.; and 
authority is given to any judge of a United States court and 
to any United States commissioner, upon application of the 
consul as there provided, to cause the person complained of 
to be brought before such judge or commissioner for exam- 
ination, and if he shall find “a sufficient prima facie case that 
the matter concerns only the internal order and discipline of 
such foreign ship or vessel, or, whether in its nature civil or 
_eriminal, does not affect directly the execution of the laws of 
the United States, or the rights and duties of any citizen of 
the United States,” he is required to commit the accused, «ce. 
Thus the doctrine above referred to would seem to pervade 
the last-mentioned treaties, and to be recognized by Congress, 
so far at least as it respects acts and offenses that affect the 
internal order and discipline of the vessel, and which do not 
disturb the peace of the port. 

If the provision in the treaty with Sweden and Norway, 
quoted above, be interpreted as in effect conferring the same 
powers upon the consul as are imparted by the other treaties 
cited, the jurisdiction of the justice in the present case would 
seem to depend upon whether the offense complained of was 
of a nature to affect only the interior discipline of the vessel 
and whether it did or did not disturb the public peace. Here, 
however, the information furnished is so meager as to lead to 
nothing definite or satisfactory on that point. In the absence 
of evidence to the contrary, it is fair to presume that the jus. 
tice has not exceeded his jurisdiction. 

I will observe,*in conclusion, that in my opinion the view 
of the United States district judge for the eastern district of 
Texas, as stated in his accompanying letter, touching his juris- 
(liction in the habeas corpus case mentioned by him, is errone- 
ous. By virtue of section 753 of the Revised Statutes, the 
writ extends to any one who is in custody in violation of a 
treaty of the United States; and if, at the hearing, it should 
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appear ink ‘ie party is imprisoned in violation of a ae 
he may and ought to be discharged. The ease to which the 
district judge refers involved the question{whether the com- 
mitment violated atreaty; a question over which he undoubt- 
edly had jurisdiction under the above-named section. 
Very respectfully, your obedient servant, 
ALPHONSO TAFT. 
Hon. ITLAMILTON FISH, 
Secrctary of State. 


RAILROAD MAIL TRANSVORTATION. 


The provision in the act of July 12, 1876, chap. 179, directing the Post- 
master-General to make a 10 per cent. reduction of the compensation to 
railroad companies tor carrying the mails, operates prospectively, and 
does not affect existing contracts which were authorized by the law 
in force at the time of their execution. As to these, the rate remains as 
stipulated during the period fixed by the agreement. 


DEPARTMENT OF JUSTICE, 
December 21, 1876. 

Sir: A reply to yours of October 25, 1876, has been de- 
layed by the pressure of litigated cases requiring constant. 
and instant attention. You inquire whether or not the act of 
July 12, 1876, which directed the Postmaster-General to make 
a 10 per cent. reduction of the compensation of all railroad 
companies for carrying the mails, applies to those corpora- 
tions with which the Postmaster-General had made contracts 
for a term of years not yet elapsed. 

In my opinion, Congress did noé intend it to have this 
effect. The contracts, of which that with the Chicago and 
Northwestern Railway Company, submitted by you for in- 
spection, is a sample, were authorized by the law in force at. 
the dates of their execution. They bound both parties. A 
breach of them by either would subject the delinquent to a 
claim for damages. The act of July 12, 1876, was apparently 
passed with a view to reduce the public expenses. But it 
would not have this effect if an equivalent to the reduction 
of pay were recoverable under the name of damages, with per- 
haps the expenses of litigation added. Therefore I conclude 
that the construction most consistent with justice and fair 


TO THE SECRETARY OF WAR. 183 


ee ee ee ee wee ee ee ——_ —-— — _—-. a 


Improvement ot South Pass of the Mixsissippl. 


dealing is the true one, viz: that, as to existing contracts, 
the rate remains as stipulated in ‘the agreement during the 
term therein mentioned, but that in those cases where no 
contract prevented the reduction should be made. The Post- 
master-General was directed to so reduce the compensation 
in every instance where he was at liberty cunsistently with 
previously existing laws and contracts, and upon any renew- 
als of written agreements, as from time to time their terms 
expired. Every law is presumed to be prospective in its 
operation unless the contrary clearly appears; and thus only 
can the act of July 12, 1876, be made to operate prospect- 
ively, in the legal meaning of that word. 
Very respectfully, your obedient servant, 
ALPITONSO TAFT. 
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IMPROVEMENT OF SOUTILT PASS OF THE MISSISSIPPI. 


The conditions imposed by the second proriso in section 4 of the act of 
March 3, 1875, chap. 134, viz, ‘unless the said Eads and his associates 
shall secure a navigable depth of 20 feet of water through said pass 
Within thirty months,” &¢c., and “unless the said Eads and his associ- 
ates shall secure an additional depth of not less than two feet during 
each succeeding year thereafter until 26 feet shall have been secured,” 
&c., operate to bind Eads and his associates, on pain of forfeiture of 
their privileges, &c., to secure a navigable depth of 20, 22, 24, and 26 
feet, within the periods designated, throngh the channel over the shoal 
at the head of the pass and likewise over the bar at its mouth; and, by 
necessary implication, also to secure a navigable width of the required 
depth. 

The provisions in other parts of said act requiring specific depths and 
widths, varying from 20 feet in depth by 200 feeth in width to 30 feet 
in depth by 350 feet in width, relate solely to the work at the mouth of 
the pass. 

So soon as the depth and width required by those provisions for payment 
of any installment are obtained, the payment of such installment may 
then be made, if no forfeiture has been incurred under the conditions 
contained in said proviso. - 


DEPARTMENT OF JUSTICE, 
January 17, 1877. 
Sir: Your communication of the 24th of November last, in 
relation to the improvement of the South Pass of the Missis- 
sippi River, undertaken by James B. Eads and his associ- 
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ates under the provisions of the act of March 3, 1875, chap- 
134, presents for my consideration the question, **‘ Whether 
the shoal at the head of the pass is a part of the pass or of 
the main Mississippi River, and whether the first payment of 
$500,000 can be made when the channel at the mouth of the 
pass is 20 feet deep and 200 feet wide, or whether the same 
width and depth of channel must be obtained through the 
Shoal at the head of the pass?” 

The first branch of the question, viz, as to whether the 
shoal at the head of the pass is a part of the latter, involves 
the determination of what is purely matter of fact, and for 
that reason it does not fall within my sphere of duty to inves- 
tigate the same or give an opinion thereon. But I observe 
that the commission of United States engineer officers, who 
were appointed by Special Orders No. 229, dated November 
2, 1876, to report upon that and other subjects, declare in 
their report to the Secretary of War of November 19, 1876, 
that “the channel through the said shoal by which access 
has been had or is to be had in future from the river above 
into the South Pass is a part of that pass.” This, moreover, 
accords with what would seem to have been the understand- 
ing of Congress when the above-mentioned act was passed ; 
for the design of the improvement thereby authorized un- 
doubtedly is to secure a navigable outlet from the deep water 
of the river above the pass to the deep water of the Gulf 
below it, which cannot be accomplished without removing the 
obstruction presented by the shallowness of the channel 
through the said shoal. Assuming, then, that the channel 
through the shoal at the head of the pass is itself to be re- 
garded as a part of the pass under the act, I proceed to the 
remainder of the question under consideration. 

The act provides that “‘when a channel of 20 feet in depth 
and of not less than 200 feet in width shall have been ob- 
tained by the action of said jetties and auxiliary works 
&500,000 shall be paid;” and the point is, whether this re- 
quirement as to depth and width of channel before payment 
applies solely to the work on the bar at the mouth of the pass, 
or Whether it also extends to that on the shoals at the head 
of the pass. 

Eads and his associates are authorized by the act to con- 
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tract, on the conditions therein mentioned, such permanent 
and sufficient jetties and such auxiliary works as are neces- 
sary to create and maintain, as therein set forth, “a wide and 
deep channel between the South Pass of the Mississippi and the 
Gulf of Mexico.” This language plainly locates the work of 
constructing the channel at the bar formed in the mouth of 
the pass; and, but for the terms of one of the conditions 
imposed by way of a proviso, there is nothing in the act that 
can well be taken to include, as within the contemplated 
improvement, the deepening of the channel elsewhere. The 
condition referred to provides, that unless “a navigable depth 
of 20 feet of water through said pass” shall be secured 
within thirty months after the date of the act, Congress may 
revoke the privileges granted by the act and cancel the obli- 
gations of the United States. It also requires that, after a 
depth of 20 feet of water is obtained, an additional depth of 
2 feet each succeeding year thereafter shall be secured until 
the depth of 26 feet is obtained, on pain of like action by 
Congress. By force of the words “through said pass,” the 
channel over the shoal at the head of the pass is brought 
within the limits of the improvement. But whilst the exten- 
sion of the improvement so as to embrace the channel over 
that shoal depends entirely upon the condition mentioned, 
the deepening of such channel seems likewise to be governed 
wholly by the requirements of the same condition. These are, 
as already stated, that the channel shall have a navigable 
depth of 20 feet by a certain time, and annually thereafter ’n 
additional depth of 2 feet, until a navigable depth of 26 feet is 
secured. ere, it will be observed, no specific width 1s desig- — 
nated; yet a navigable width of the required depth is clearly 
Implied. 

On the other hand, the construction of the “wide and deep 
channel between” the pass and the Gulf appears to be 
mainly controlled by requirements contained in other parts of 
the act, which I will presently mention. I say mainly con- 
trolled, for it 1s true that the terms of the condition above 
adverted to, requring a navigable depth of 20, 22, 24, and 
26 feet within certain periods, apply as well to this portion of 
the work as to that at the head of the pass; yet the require- 
ments referred to as contained m other parts of the act, 
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touching the depth and width of the channel, seem to have 
special reference to the former. They provide that the chan- 
nel shall ultimately be 30 feet deep and 350 feet wide; whereas 
tne condition calls only for an wtimate navigable depth of 26 | 
feet. 

In regard to payment for the work, the act provides that, 
the conditions therein prescribed being fully complied with, 
the sum of $5,250,000 shall be paid “for constructing said 
works and obtaining a depth of 30 feet in said channel,” &e. 
It then goes on to prescribe the mode of payment, which is 
by installments, as the work progresses. Thus, when a chan- 
nel of 20 feet in depth and 200 feet in width is obtained, the 
stim of 8500,000 is to be paid; and upon obtaining 22 feet in 
depth and 200 feet in width a like sum is to be paid; and so 
on to 24 feet in depth by 250 feet in width, 26 feet by 300 
feet, 28 feet by 550 feet, and finally 30 feet in depth by 350 
feet in width. These installments foot up $4,250,000, pay- 
ment of the remaining million being otherwise provided for; 
and the above requirements as to depth and width relate, I 
think, exclusively to the “wide and deep channel between” 
the pass and the Gulf. The act, indeed, makes it obligatory 
that all the conditions prescribed (including, of course, the 
condition requiring a navigable depth of 26 feet to be secured 
over the shoal at the head of the pass) shall be fully per- 
formed before full payment is made for the work; but the 
payment of the installments is governed by the special pro- 
visions authorizing such payment. 

The general conclusions at which [ have arrived upon the 
subject before me are as follows: 

1. That Mr. Eads and his associates are bound by the 
express terins of the said condition, on the pain of forfeiture 
of their privileges, &c., to secure a navigable depth of 20, 22, 
~4, and 26 feet, within the periods therein prescribed, through 
the channel over the shoal at the head of the pass and like- 
wise over the bar at its mouth; that, by necessary implica- 
tion, they are also bound to secure a navigable width of the 
required depth in each instance through the channel at each 
of those points; and that the provisions in said condition as 
to depth and width are the only ones of the kind which apply 
to the said shoal. 
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”, That the provisions in other parts of the statute requir- 
ing specific depths and widths, varying from 20 feet in depth 
by 200 feet in width to 30 feet in depth by 350 feet in width, 
relate solely to the work at the mouth of the pass. 

3. That the payments of the first and other installments 
are controlled exclusively by the terms of the particular pro- 
visions authorizing such payments; and that, since the speci- 
fied depths and widths mentioned in these provisions have 
reference only to the work at the mouth of the pass, so soon 
as the depth and width required for any such payment are 
obtained it may then be made, provided no forfeiture has 
been incurred under said condition. 

Accordingly, the answer I make to your question is that 
the first installment of $500,000 can be made when the chan- 
nel at the mouth of the pass is 20 feet deep and 200 feet wide, 
although the same depth be not obtained through the shoal 
at the head of the pass, if no forfeiture shall have arisen by 
action of Congress or without action of Congress, as provided 
in the condition mentioned. | 

I have the honor to be, very respectfully, 
ALPHONSO TAFT. 





Hon. J. D. CAMERON, 
Secretary of War. 


OFFICES OF TRUST. : 


The commissioners appointed by the President for the Centennial Exhi- 
hition, under section 3 of the act of March 3, 1871, chap. 105, though 
charged with duties of a special and temporary character, are officers 


of the United States. 
The positions held by them are oflices of ‘‘trust,” within the meaning of 
section 9, article 1, of the Constitution. 


DEPARTMENT OF JUSTICE, 
January 20, 1877. 


sir: I have considered the question presented in your let- 
ter of the 11th of November last, namely, whether the pro- 
vision in the ninth section of Article I of the Constitution of 
the United States, that ‘no person holding any office of profit 
or trust under them (the United States) shall, without the con- 
sent of the Congress, accept any present, emolument, office, or 
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title, of any kind whatever, from any king, prince, or foreign 
state,” applies to persons holding the positions of president of 
the Centennial Commission, director-general of the Centennial 
Exhibition, and secretary of the executive committee of said 
commission. 

The first two of those positions, it appears, are held by per- 
sons, each of whom also holds an appointment from the Pres- 
ident of the United States as a commissioner under the third 
section of the act of March 3, 1871, chap. 105, entitled “An 
act to provide for celebrating the one-hundredth anniversary 
of American Independence,” &c., whilst the remaining posi- 
tion is held by a person who does not, as I understend, other- 
wise sustain any official relation to the Government. 

The commissioners appointed under the above-mentioned 
act are charged, as a commission, with certain duties, which 
are defined in the second and sixth sections of the same act 
and also in the subsequent act of June 1, 1872, chap. 259. The 
Government. being interested in the performance of these 
duties, they constitute a public charge or office, and those on 
whom they devolve are, strictly speaking, public officers. In 
section 7 of the said act of March 3, 1871, the commissioners, 
as it would seem, are comprehended under the term “ officers” 
there employed; and I entertain no doubt that, though their 
duties are of a special and temporary character, they may 
properly be called officers of the United States during the 
continuance of their official functions. 

However, as the commissioners receive no compensation 
for their services, the positions held by them are not offices 
of profit. Are they offices of trust, within the meaning of the 
constitutional provision? I think they must be so regarded: 
Even if the expression “office of trust” be taken in its strict 
common law signification, it would unquestionably include an 
oftice whose duties are of the character described in the statu- 
tory provisions referred to above; the persons appointed to 
discharge such duties being presumed to have been intrusted 
therewith on account of their personal qualifications and fit- 
ness for the place. 

I infer that the secretary of the executive committee holds 
his appointment, not from the President or any of the Depart- 
ments of the Government invested with the appointing power, 
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but from the Commission itself, by which his place is pre- 
sumed to have been created. If this be true, then, although 
he may be an officer of that body, he does not thereby become 
an Officer of the United States, and cannot be considered as 
such. 

Upon the whole, I am of the opinion that the provision in 
the Constitution quoted above applies to the persons holding 
the positions of president of the Centennial Commission and 
director-general of the Centennial Exhibition, but not to the 
person holding the position of secretary of the executive 
committee of said Commission. 

Very respectfully, your obedient servant, —. 
ALPHONSO TAFT. 
Hon. ELAMILTON IISTII, 
Secretary of State. 


COMPENSATION OF ASSISTANT U.S. ATTORNEY. 


An assistant United States attorney was appointed in 1274, at the request 
of the Postmaster-General, to aid in conducting a suit against a default- 
ing postmaster. By the terms of his appointment the assistant was to 
receive ‘6a reasonable compensation, to be determined by the Post- 
Office Department.” He claims a fixed amount as compensation, by 
virtue of an agreement made previous to the appointment: Held that 
whatever the previous agreement was, it has nothing to do with the 
matter of compensation for services under the appointment, which lat- 
ter leaves the amount to the future determination of the Post-Office 
Department—an arrangement wherewith any previous contract for a 
specific fee is inconsistent. 


DEPARTMENT OF JUSTICE, 
January 24, 1877. 

Sir: I have the honor to return to your Department, here- 
with, the papers which accompanied a letter received by me 
from the Hon. J. W. Marshall, Acting Postmaster-General, 
dated October 17, 1876, in regard to a claim for professional 
services presented by Mr. Henry W. Ifilliard, of Georgia. 

It seems that on the 19th of October, 1874, Mr. Hilliard was 
appointed an assistant United States attorney for the district 
of Georgia, to aid in conducting a suit against a defaulting 
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postmaster. By the terms of his appointment he was to re- 
ceive for this service “a reasonable compensation, to be de- 
termined by the Post-Office Department.” The appointment 
was made at the request of the Postmaster-General, with the 
understanding that the compensation should be paid out of 
the appropriation for the service of the VPost-Office Depart- 
nent applicable to the payment of “fees to * * * = attor- 
neys,” ce. 

On the 20th of October, 1874, Mr. Hilliard was paid 8500 
as a “retainer” in the case; and he claims to be entitled to 
£500 more, alleging that the Postmaster-General had agreed 
to give him a fee of 81,000, of which the sum paid on the 20th 
of October was a part. 

There is no evidence with the papers of any agreement 
between him and the Postmaster-General, except the letters 
of Mr. Spence and Mr. Martin. Mr. Spence relates the sub- 
stance of a conversation with the Postmaster-General, in 
which the latter said “that he awould request the Attorney- 
General to appoint Mr. Hilliard,” and that “he had agreed to 
pay him $1,000; 3500 of which was to be paid immediately, 
and the balance at the close of the trial.” Mr. Martin states 
that his recollection of the fee Myr. Hilliard was to receive was 
668500 as a retainer and $500 at the termination of the case.” 
But it will be observed that the conversation to which Mr. 
Spence refers happened before the appointment of My. ILil- 
liard by the Attorney-General, and applies to an agreement 
then already made; while the statement of Mr. Martin, for 
aught that appears therein, may relate to the same agreement. 
Whatever the agreement was previous to the appomtment, it 
has nothing to do with the matter of compensation for serv- 
ices under the appointment. The latter provides a special 
mode for determining that; it leaves the amount, which must 
be-a reasonable one, to the future determination of the Post- 
Ottice Department—an arrangement wherewith any prev ious 
contract for a specific fee is inconsistent. 

If, then, a “reasonable compensation” for the services has 
already been determined by your Department, and the amount 
thereof paid to Mr. Ililliard, he has got all that he has any 
right to claim, though the amount falls short of that which 
the alleged agreement calls for; if it has not as yet been 
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- determined, what further sum, if any, he should be allowed, 
rests with you to fix according to your own judgment. 
I am, sir, very respectfully, 
ALPHONSO TAFT. 
Ilon. J. N. TYNER, 
Postmaster-General. 


USE OF THE HUNTER STAMP. 

Sections 3445 and 3446 Rev. Stat. give the Secretary of the Treasury and 
the Commissioner of Internal Revenue power to require and entorce the 
use of the so-called Hunter stamp upon cigars. 

Regulations promulgated under and in conformity with those sections 
have the foree of law; anda failure to comply therewith is punishable 
under the general clause of section 3456 Rev. Stat. 


DEPARTMENT OF JUSTICE, 
February 2, 187%. 

Sin: Referring to yours of the 19th ultimo, I would say 
that, in my opinion, the Secretary of the Treasury and the 
Commissioner of Internal Revenue, under Revised Statutes, 
sections 3445 and 3446, have power to require and enforce the 
use of the so-called Ifunter stamp upon cigars, being the 
stamp now in use upon the cigar-box, but with the addition 
of coupons, one of which is to be placed upon every cigar 
contained in such stamped box, the stamp and coupon bear- 
ing the same numerical figures. The first of the above-named 
sections (3440) authorizes ‘such change in stamps” and the 
prescription of such instruments or other means of attach.- 
ing, protecting, and canceling stamps for tobacco, snuff, and 
‘cigars” as those officials may approve. The next section 
(3446) authorizes them to “alter, renew, or change the form, 
style. and device of any stamp, mark, or label used under 
any provision of the laws relating to distilled spirits, tobacco, 
snuff, and cigars, when, in their judgment, necessary for the 
collection of revenue tax, or the prevention or detection of 


frauds thereon; and may make and publish such regulations _ 


for the use of such mark, stamp, or label as they find requisite. 
But in no case shall such renewal or change extend to the 
abandonment of the general character of the stamps above 
mentioned, nor to the dispensing with any provisions requir- 
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ing that such stamps shall be kept in book form and have 
thereon the signatures of revenue officers.” 

It will be noticed that the phraseology employed contem- 
plates the possible use of some mark or label in addition to 
the stamp itself; and that any change, while it preserves the 
general character of the stamps, the book form, and official 
signature, is authorized. The regulations promulgated under 
and in conformity with these sections would have the force 
of law; and any failure to comply with them on the part of 
the vender of cigars would make him punishable under the 
general clause of Revised Statutes, section 3456, imposing a 
penalty and forfeiture for omitting to do anything required 
by law in the conduct of this business, even if he would not 
become amenable to more specific provisions. 

Very respectfully, your obedient servant, 
ALPHONSO TAFT. 
Ifon. Lot M. MORRILL, 
Secretary of the Treasury. 


ACCOUNTING OFFICERS—EFFECT OF SETTLEMENTS BY. 


Section 191 of the Revised Statutes is limited to cases where balances are 
found upon the settlement of accounts or claiins, and certificates thereof 
are transnutted to the head of the proper Department for his warrant 
or requisition; it does not extend to any case where no balance is certi- 
fied, or where the whole account or claim is disallowed. 

The prohibition in that section against changing or modifying balances 
certified by the Commissioner of Customs and the Comptrollers of the 
Treasury does not apply to these officers, 

The provision making their findings ‘‘conclusive upon the executive 
branch of the Government” signifies only that sach findings are not to 
be revisable by any other officer or officers of that branch of the Gov- 
ernment. 

Whether the Comptrollers and Commissioner are authorized to reopen 
settlements made by themselves or their predecessors in office depends 
upon considerations founded on the law as it stands independently of 
the said section ; its provisions have no bearing on this subject. 


DEPARTMENT OF JUSTICE, 
February 71, 187%. 
Sir: I have considered the questions subinitted in your 


letter of December, 27, 1876, viz: 
61, Does the prohibition in section 191 of the Revised Stat- 
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utes, upon heads of Departments, arainat changing or ede 
fying the settlement of public accounts, apply as well to the 
Commissioner of Customs and Comptrollers of the Treasury as 
to the Secretary of the Treasury or other head of a Depart- 
ment, and can a Comptroller of the Treasury reopen and 
change or modify the settlement of a public account made by 
himself or his predecessor?” 

2, Can a Comptroller of the Treasury reopen and re-ex- 
amine such settlement upon the discovery and presentation 
of new and material evidence? 

‘3. Conceding that said section 191 prohibits the change 
or modification by the head of a Department of a balance 
certified upon the settlement of a public account, and makes 
such settlement conclusive upon the executive branch of the 
Governinent, and subject to revision only by Congress or the 
proper courts, does such prohibition apply in cases where no 
balance is certified and the whole account is rejected ?” 

These questions are understood to be propounded with a view 
to ascertain whether, in the opinion of the Attorney-General, 
the reopening and re-examination, by the accounting officers 
of the Treasury, of an account once passed upon by them, are 
forbidden by the above-named section; and my investigations 
into the authority of those officers, relative to the reopening 
and re-examination of settlements, have consequently been 
limited to the ascertainment of whether it 1s prohibited by that 
section, which reads as follows : 

et SHC. 191. The balances which may from time to time be 
stated by the Auditor and certified to the heads of Depart- 
ments by the Commissioner of Custgms or the Comptrollers 
of the Treasury, upon the settlement of public accounts, shall 
not be subject to be changed or modified by the heads of De- 
partments, but shall be conclusive upon the executive branch 
of the Government, and be subject to revision only by Con- 
eress or the proper courts. The head of the proper Depart- 
ment, before signing a warrant for any balance certified to 
him by a Comptroller, may, however, submit to such Comp- 
troller any facts in his judgment affecting the eorrectness of 
such balance, but the decision of the Comptroller thereon shall 
be final and conclusive, as hereinbefore provided.” 

The provision just quoted is to be viewed in connection 

13 Pp 
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with other provisions of the Revised Statutes which stand 
in pari materia. Of this sort are those contained in sections 
269, 273, 277, 313, and 317. Section 277 prescribes the duties, 
in general, of the several Auditors, touching the settlement 
of accounts; section 269, 273, and 317, those of the Comptrol- 
lers and Commissioner of Customs; and section 313 those of 
the Register. 

By section 277 it is made the duty of the First Auditor to 
receive and examine various kinds of accounts. In regard to 
some of these he is required, after examination, to certify the 





balaneesand transmit the same with the vouchers and certifi- 


eates to the Cominissioner of Customs, and in regard to the 
rest he is to certify the balances and transmit them in like 
manner to the First Comptroller, for their decision thereon 
respectively. 

The same section makes it the duty of the Second and 
Third Auditors to receive and examine various other kinds 
of accounts, including all war accounts. These officers, after 
exainination of the accounts referable to them, are required 
to certify the balances, and transmit the same, with the 
vouchers and certificates, to the Second Comptroller for his 
decision thereon. 

This statement of the provisions of section 277 will suffice 
for the present purpose, and, accordingly, so much of that 
section as relates to other Auditors is passed over. 

By sections 269 and 317 it is made the duty of the First 
Comptroller and of the Commissioner of Customs to examine 
all aceounts settled by the First Auditor, and to certify the 
balances arising thereonto the Register, who, by section 313, 
is required to receive from those officers the accounts _ 
justed by them, to preserve such accounts with their vouchers 
and certificates, and to transmit to the Secretary of the Treas- 
ury copies of the certificates of balances of such accounts. 

Section 273 makes it the duty of the Second Comptroller 
‘to examine all accounts of the Second, Third, and Fourth 
Auditors, and certify the balances arising thereon to the Sec- 
retary of the Department in which the expenditure has been 
ineurred.” 

With the provisions just referred to concerning the duties of 
the Auditors, Comptrollers, &c., should be construed section 
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191. It reads: “The balances which may from time to time 
be stated by the Auditor and certified to the heads of Depart- 
ments by the Commissioners of Customs or the Comptrollers 
of the Treasury, upon the settlement of public accounts ”— 
meaning, very plainly, the balances certified by the First 
’" Comptroller and Commissioner of Customs, and also those 
certified by the Second Comptroller, in pursuance of the above- 
mentioned provisions. The certificates of balances made by 
the First Comptroller and Commissioner under those provis- 
ions are not directed to the head of a Department; they are 
directed to the hKegister, by whom copies thereof are trans- 
mitted to the Secretary of the Treasury; but they are mani- 
festly within the intent of the provisions. Ifowever, the certifi- 
cates of balances made by the Second Comptroller are directed 
to the head of the Department “in which the expenditure has 
been incurred ;” so that if the settlement upon which a cer- 
tificate of the Second Comptroller is based relates to a war 
account, such certificate is directed to the Secretary of War. 
Those balances (section 191 goes on to provide) “shall not be 
subject to be changed or modified by the heads of Departments, 
but shall be conclusive upon the executive branch of the Gov- 
ernment, and be subject to revision only by Congress or the 
proper courts.” The words “heads of Departments,” as here 
used, obviously signify the heads to whoin the balances are cer- 
tified as aforesaid; thus, in the case of a balance certified by the 
Second Comptroller upon the settlement of a war account, the 
Secretary of War is meant. This is clear, moreover, from the 
next sentence in the section, which stands in conjunction with 
the preceding sentence as a qualifying appendage thereto, and 
which reads as follows: “The head of the proper Depart- 
ment, before signing a warrant for any balance certified to 
him by a Comptroller, may, however, submit to such Comp- 
troller any facts in his judgment affecting the correctness of 
such balance,” &c. I will here observe that the term “ war- 
rant,” as employed in this sentence, comprehends as well the 
requisitions of the Secretary of War, or of the Secretary of the 
Navy, or other head of Department for balances so certified 
to him, as the warrants of the Secretary of the Treasury for 
balanees shown by the certificates of the First Comptroller 
and Commissioner of Customs, copies of which are sent to 
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him by the Register. The words “ warrant” and “ requisi- 
tion” are sometimes used with the same meaning. For ex- 
ample, the “warrants drawn by the Secretaries” of the War 
and Navy Departments, mentioned in section 273, signify 
precisely the same thing as the “requisitions of the Secre- 
taries of those Departments,” mentioned in section 3673. 

Accordingly, in so far as section 191 applies to the heads of 
Departments, the legal effect produced thereby is simply 
this: It prohibits the Secretary of the Treasury from changing 
or modifying the balances appearing upon the certificates of 
the First Comptroller and Commissioner of Customs, whereof 
copies have been trausmitted to lim by the Register; it pro- 
hibits the Secretary of War from changing or modifying the 
balances certified to him by the Second Comptroller; and so 
with respect to other heads of Departments to whom bal- 
ances may be certified by the Comptroller. But it author- 
izes the Secretary of the Treasury, where balances are certi- 
fied by the First Comptroller and Commissioner, upon the 
transmission of copies of the certificates to him of the KRegis- 
ter, and before issuing a warrant for any of such balances, to 
subinit any facts in his judgment affecting the correctness 
of the balance to the Comptroller or the Commissioner, as the 
case may be; and the decision of the Comptroller or Com- 
missioner thereon is to be “final and conclusive,” as far as the 
executive branch of the Government is concerned. So where 
a balance is certified by the Second Comptroller to the Secre- 
tary of War, it authorizes the latter, before issuing a requisi- 
tion for such balance, to submit any facts which in his judg- 
ment affect the correctness of the balance to the Second 
Comptroller, whose decision thereon is, in like manner, to be 
final and conclusive. And so with the other heads of 
Departments. 

Now, the results of settlements of public accounts are not 
certified to the heads of Departments, except where balances 
are found for which warrants or requisitions are to be issued 
drawing money from the Treasury—a fact that is plainly 
assumed in the last sentence of section 191. Thus, if an 
account passed upon by the First Comptroller or the Commnis- 
sioner of Customs, or a claim examined by either of them, be 
found balanced or be rejected, the action of each is evidenced 
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in the usual way, and goes with the vouchers, &c., to the 

tegister for preservation; but no copy of the instrument 
showing such action is sent by the latter officer to the Secretary 
of the Treasury. So, if a war account or claim be found bal- 
anced or be disallowed by the Second Comptroller, no certifi- 
eate exhibiting such reswt is sent by him to the Secretary of 
War. In the cases just put, therefore, that section very 
clearly has no operation whatever; it being by the terms 
thereof limited in its application to balances which arise upon 
the settlement of public accounts, and of which certificates 
are transmitted to the head of the proper Department for his 
warrant or requisition. 

Agreeably to this view of the subject, I must answer 
(varying the order of the questions submitted) your third 
question in the negative. The prohibition of section 191 
cannot, in my opinion, have any application to cases where 
no balance is certified and the whole account is rejected, such 
cases being entirely without its scope. 

That prohibition, as [have already stated, forbids the head 
of a Department to change or to modify any balance certified 
to him, but empowers him to submit to the Comptroller, be- 
fore signing a warrant or requisition for such balauce, any 
facts which in his judgment affect its correctness. In default 
of any facts for submission the balanee is to be ‘“‘conelusive 
upon the executive branch of the Government,” and subject 
to revision only by Congress or the proper courts. And in 
this connection your first question suggests the inquiry 
whether the same prohibition extends to the Commissioner of 
Customs and Comptroller of the Treasury. 

That these officers may review their previous action in the 
light of facts presented to them by the Secretary, before he 
issues his warrant or requisition, is clear. The power to do 
so upon new and material facts affeeting the correctness of 
such action, which may otherwise come into their possession 
before or even after the issue of a warrant, but prior to pay- 
ment, is not, as I conceive, Inconsistert with the provisions of 
section 191. Until the balance found upon a settlement has 
been actually paid, and while the matter is, as it were, in fiert, 
T think the Comptrollers or Comnissioner may, notwithstand- 
ing the provisions of that section, interpose at any stage of 
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Accounting Officers—Effect of Settlements by. 
the proceedings to prevent the payment of the balance, recall 
the certificate, and, re-examine the settlement, with a view to 
the correction of errors or mistakes, whether of law or fact, 
therein. The design of those provisions was certainty not 
to cut off this wholesome power of review by the accounting 
oflicers over their own actions, when. exercised within those 
limits and for that purpose; for without it great incom 
venience and often great loss to the Government might ensue. 
Their aim was to exclude from the heads of Departments all 
revisory authority over the findings of the Comptrollers and 
the Commissioner as shown by the certificates of balances, 
(except so much as might be necessary to determine whether 
the correctness of any balance Is affected by facts coming to 
the knowledge of the head of Department,) and to make 
such findings conclusive. The latter (so the statute declares) 
are to be “conclusive upon the executive branch of the Gov- 
ernment”; by which is meant nothing more than, this, that 
- they are not to be revisable by any other officer or officers of ° 
the executive Department. 
I think, then, that the prohibition mentioned does not 
apply to the Comptrollers or the Commissioner of Custoins. 
Hence, whether one of these officers can “reopen and 
change or modify the settlement of a public account made by 
himself or lis predecessor,” as is propounded in your first 
question, or whether he can “reopen and re-examine such 
settlement upon the discovery and presentation of new and 
material evidence,” as is asked In your second question, must 
depend altogether upon considerations founded on the law as 
it exists Independent of the provisions of section 191, Those 
provisions, it seems to me, have no bearing upon the subject. 
TIT express here no opinion upon the powers of the Comp- 
trollers and Commissioner in that regard beyond what I have 
incidentally expressed in the foregoing, understanding, as L 
do, that the questions subinitted by you were intended to elicit 
an opinion only as to the effect of section 191 thereon; and 
upon this point I trust the views which I have now the honor 
to communicate to you will be regarded as a sufficient answer. 
I am, sir, very respectfully, your obedient servant, 
ALPHONSO TAFT. 
The SECRETARY OF TME TREASURY. 
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RETIRED LIST—RESECTION OF ARM OR LEG, 

A partial resection of an arm or leg on account of wounds received in 
battle, where the operation is followed by permanent disability of the 
limb, and the disability is partly owing to such operation, sutftices to 
bring a case within the prorixo of the second section of the act of March 
3, LE75, chap. 173. 

DEPARTMENT OF JUSTICE, 
February 13, 1877. 
Sir: Your communication of the 15th of November last, 1n- 
relation to the case of First Lieut. Paul Quirk, Second Cav- 
alry, presents the question, “ Whether a partial resection” 

[such as is described in that communication] “ on account of 

wounds, to which operation the permanent disability of a leg 

may be partly owing, is enough to bring an officer within the 

proviso of the act of March 3, 1875, (18 Stat., 512)?” 

You state that Lientenant Quirk “was placed upon the 
retired list with the rank of captain, he having been exercis- 
ing the command of a captain when wounded. After the 


passage of the above-mentioned act he was reduced to the ~ 


rank of first heutenant, the disability for which he was retired 
involving a partial resection only. From this reduction he 
desires to be relieved.” 

And atter giving an abstract of the reports of different sur- 
geons, both in and out of the Army, upon the case of Lieuten- 
ant Quirk, made at different times, from September, 1863, to 
May 5, 1876, you further request an opinion as to whether, 
upon the facts thus set forth, that officer “is entitled toa 
rescission of the order by which, under the supposed applica- 
tion to his case of the act of Mareh 3, 1875, he was reduced 
in rank upon the retired list.” 

To the inquiry first above mentioned T answer, that where 
there has been but a partial resection of an arm or leg on 
account of wounds received in battle, if the operation is fol- 
lowed by permanent disability of the limb, and the disability 
is partly owing to such operation, this is, in my opinion, suf- 
ficient to bring the case within the proriso of the act of March 
3, 18t0, referred to in your question. 

The other question on which you request an opinion turns 
npon whether Lieutenant Quirk’s case is one of permanent 
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disability of a limb, partly owing to a partial resection thereof. 
In regard to this point, permit me briefly to say that the facts 
set forth in your communication leave no doubt in my mind 
that his case is one of that sort, and that, consequently, he 
is fairly entitléd to a rescission of the order adverted to. 
Very respectfully, your obedient servant, 
ALPHONSO TAIT. 








Hon. J. D. CAMERON, 
Secretary of War. 


PAINTINGS ON GLASS—DUTY ON. 

Paintings on glass, which rank as works of art, are subject to a duty of 
10 per centum ad valorem under section 2504 Rev. Stat., schedule M, 
as “paintings * * * not otherwise provided for.” 

Such paintings distinguished from paintings on glass which are the 
products of manufacture or handicraft. The latter only are dutiable 
under the provisions in schedule B, of that section, for “ paintings on 
glass or glasses * * * not otherwise provided for.” 

DEPARTMENT OF JUSTICE, 
February 28, 1877. 

Sir: I have examined the papers which accompanied your 
letter of December 13, 1876, and which are returned to you 
herewith, in relation to the duty upon paintings on glass that 
rank and may be classified as works of art. 

It appears by these papers that in November, 1874, the then 
Acting Secretary of the Treasury decided that such paintings 
came within the provision for “ paintings * * * not other- 
wise provided for,” in schedule M, section 2504 of the Revised 
Statutes, and were Hable to a duty of ten per centum ad valo- 
rem; but that in May, 1875, it was decided by the Secretary 
of the Treasury that such paintings fell under the provision 
in schedule B, of the same section, imposing a duty of forty 
per centum ad valorem upon “ paintings on glass or glasses,” 
and were dutiable at the latter rate. 

Application has been made to you in behalf of the trustees 
of Saint Patrick’s Cathedral, New York City, for a reconsid- 
eration of the subject; and, in connection therewith, it is 
alleged that the value of the glass for certain windows 
ordered for that cathedral does not exceed 8500, while the 
value of the paintings put upon the glass is $10,000. 
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You request an opinion from me upon the question in- 
volved, which I understand to be this: Whether paintings on 
glass, ranking as works of art, are dutiable under the provis- 
ion in schedule B, or under the provision in schedule M, 
above referred to. 

This question presupposes that there is a known and es- 
tablished difference among paintings on glass between those 
which do and those which do not rank as works of art; the 
former, as I conceive, being produced by the individual skill 
and invention or design of an artist, the latter being products 
of manufacture or mere handicraft, and bearing the stamp of 
the artisan simply. Assuming, then, that such a difference 
exists in &@ commercial sense, and that paintings on glass are 
classified with reference thereto by the usages of trade, I in- 
cline to the view that the provision in schedule B extends 
only to those of the latter description, and that those of the 
former description fall under the provision in schedule M. 

The first of the provisions just mentioned appears in the 
following paragraph, taken from section 2504 of the Revised 
Statutes: 

“Porcelain and Bohemian glass, glass crystals for watches, 
glass pebbles for spectacles, not rough; paintings on glass or 
glasses, and all manufactures of glass, or of which glass shall 
be a component material, not otherwise provided for, and all 
glass bottles or jars filled with sweetmeats or preserves, not 
otherwise provided for: forty per cent. ad valorem.” 

Ifere, the qualifying phrase “not otherwise provided for” 
must be understood to apply as well to paintings on glass as 
to manufactures of glass or of which glass is a component 
material; and it implies the existenee of one or more provis- 
ions elsewhere, in which such paintings are otherwise pro- 
vided for. 

I find three other provisions, exclusive of that in schedule 
M, wherein paintings are provided for, each of which may in- 
clude paintings on glass, and all of which are contained in 
Section 2505 of the Revised Statutes. They are: (1) “paint- 
ings * * * specially imported in good faith for the use 
of any society or institution incorporated or established for 
philosophical, educational, scientific, or literary purposes, or 
encouragement of the fine arts, and not intended for sale :” 
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(2) “paintings * * * and other works of art, the produc- 
tion of American artists ;” and (3) “paintings * * * and 
other works of art, imported expressly for presentation to 
national institutions, or to any State, or to any municipal cor- 
poration.” Each of these provisions exempts from duty the 
paintings to which it applies; and where paintings on glass are 
covered by any one of them, as may well happen, such paint- 
ings are undoubtedly otherwise provided for within the mean- 
ing of the provision in schedule B. 

But to the provisions just enumerated may, I think, be 
added that in schedule M, as otherwise providing for paint- 
ings on glass; the latter applying to such as may be classi- 
fied as works of art. 

Judging from the nature of the other articles with which 
those described as “ paintings on glass or glasses” are associ- 
ated in the provision in schedule B—all of the former being 
manufactured products or the work of handicraft—it may 
reasonably be inferred that such paintings were intended to 
be dutiable under that provision only where they were the 
products of manufacture or handicraft; particularly as the 
provision does not, as has been already intimated, cover all 
paintings on glass. 

On the other hand, judging from the character of the other 
articles with which those described as * paintings” are associ- 
ated in the provision in schedule M—the former comprising 
works of art alone—it is fair to presume that this provision 
Was more especially designed for paintings which are works 
of art, irrespective of the material on which they are produced; 
and there is ground for believing that paintings on glass 
‘anking as works of art, were meant to be dutiable thereunder. 

My conclusion, which proceeds on an assumed difference, 
in a commercial point of view, between paintings on glass 
which do and paintings on glass which do not rank as works 
of art, is that paintings of the former kind are subject to duty 
only under the provision in schedule M. 

I am, sir, very respectfully, 
ALPHONSO TAIT 

Ion. Lot M. MORRILL, 

Seerctary of the Treasury. 
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LOTTERY CIRCULARS. 

Vider section 3294 Rev. Stat., as amended by section 2 of the act of July — 
12, 12876. chap. 186, letters or circulars concerning legal as well as those 
concerning illegal lotteries are authorized to be excluded from the 


mails 


DEPARTMENT OF JUSTICE, 
March 3, 1847. 

Sir: The then Acting Postmaster-General, upon the 235th 
day of October last, submitted an inquiry as to the correct- 
ness of the construction placed by your circular of July 20, 
1876, upon Rey. Stats., sec. 3894, as amended by act of July 
12, 1876, chap. 186, sec. 2. 

That your instructions, contained in that circular, were 
correct in the interpretation and application of that statute, 
‘annot admit of doubt. Section 3894, as it originally read 
and as it appears in the volume of the Revised Statutes, was 
this: “No letter or circular concerning illegal lotteries, so- 
called gift concerts, or other similar enterprises, offering 
prizes, or concerning schemes devised and intended to deceive 
and defraud the public for the purpose of obtaining money 
under false pretenses, shall be carried in the mails;” the next 
and concluding sentence of the section providing the punish- 
ment for any person who shall deposit anything in the mails 
in violation of this law, or send any such matter to be con. 
veyed by mail. The amendatory act of July 12, 1876, strikes 
out the word “illegal.” “If this language was ambiguous,” 
say the Supreme Court, in relation to the phraseology of 
the statute under discussion in United States rs, Fisher, (2 
Cranch, 389,) “all the means recommended by the counsel for 
the defendants would be resorted to in order to remove the 
ambiguity. But it appears to the majority of the court to be 
too explicit to require the application of those principles 
Which are useful in doubtful cases.” 

Legal lotteries are those established by law, like the Lou- 
isiana State Lottery, or the one authorized by the original 
charter of Washington, and mentioned in Clark vs. Mayor, 
(12 Wheat., 40.) Their circulars were at first not excluded 
from the mails; but Congress, apprehending that the injury 
to the public might be the same in the case of legal as in the 
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case of legal lotteries, amended the law, especially to exclude 
the circulars of both from the mails. This supervisory power 
of determining the character of the matter which should be 
deemed mailable has frequently been exercised. 

Having given the subject that consideration which the 
amount of the pecuniary interest affected and the respect to 
be shown to corporations sanctioned by State legislation 
required, I cannot see how Congress could have more explic- 
itly declared a purpose to deprive of mail privileges all lot- 
tery letters and circulars, without regard to the charter or 
charters of the lotteries, than it did by striking out the lim- 
itation previously found in the word “illegal.” 

The papers accompanying your letter are herewith returned. 

Respectfully, 
ALPHONSO TAFT. 

Ifon. JAS. N. TYNER, 

Postmaster- General. 


CENTENNIAL EXHIBITION, 
The Seeretary of the Interior is authorized to apply certain unexpended 


balances of appropriations to defray certain charges incurred by his 
Departinent in connection with the Centennial Exhibition. 


DEPARTMENT OF JUSTICE, 
March 3, 18%¢%. 
SIR: In reply to yours of the 14th ultimo, as to the applica- 
tion of small balances remaining unexpended of appropria- 
tions under act of March 3, 1875, to the payment of contingent 
expenses of the executive Departments, incurred in éonnection 
with the Centennial Exhibition, (as permitted by act of May 
1,1576,) I would say that you have the right to direct the 
surplus of such appropriations as pertain to your Department 
to be turned over and used to defray charges arising in con- 
sequence of the efforts made by the Interior Department in 
furtherance of the objects of the Centennial Exhibition. 
Very respectfully, vours, 
ALPHONSO TAFT. 
Ifon. Z. CHANDLER, 
Secretary of the Interior. 
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CASE OF THE STEAMER JACKSON. 


In June, 1°65, a steamboat was chartered by the Government to run on 
the Chattahoochee and Appalachicola rivers, the management of the 
craft being left in charge of the owners. While under charter it was 
accidentally lost by tire. Held that the boat was not in the military 
service, within the meaning of section 2 of the act of March 3, 1249, 
chap. 129, as amended by section 5 of the act of March 3, 1563, chap. 
72, and that the United States incurred no liability tor the loss. 


DEPARTMENT OF JUSTICE, 
March 8, 1800. 

Sin: Yours of the 26th ultimo, (received at this Depart- 
ment the 3d instant,) relating to payment for the steamer 
Jackson, has been under consideration, Which has led to the 
conclusion that the original payment for that vessel was not 
authorized by law for reasons which are equally cogent to 
prevent any further payment to the present claimants. 

The voluminous documents accompanying your Ietter, and 
which are herewith returned, present numerous questions 
which it 1s not thought unnecessary to discuss, since the cor- 
rect solution of the single one, whether or not the boat was— 
under the act of March 3, 1849, chap. 129, sec. 2, as amended 
by that of March 3, 1863, chap. 78, see. 5—to be paid for by 
the Government in case of accidental loss, will determine 
whether or not any payment on account of the destruction 
was legally justifiable. 

The essential facts, succinctly stated, are that the steamer 
was chartered June 15, 1865 (after the perils from actual hos. 
tilities were substantially over) to run on the Chattahoochee 
and Appalachicola rivers, “the owners to pay all the running 
erpenses 3” this agreement leaving the old captain in charge, 
and having been effected with his agent. Under this engage- 
ment, the boat was laden with cotton to be transported from 
Eufaula and Fort Gaines, Ga., where it was put on board, to 
Appalachicola, I'la., and there delivered to the United States 
Treasury agent. At3p.m.of June 29, 1865, when within 
four hours of reaching her destination, she and her cargo 
were wholly destroyed by fire, originating from some unex- 
plained cause; the vessel being still under the exclusive man- 
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agement of the owners’ master, and no Federal officer, civil 
or military, being then on board. 

The charter was a mere contract of affreightment, (Reed 
vs. United States, 11 Wall., 600-603; United States vs. Rus- 
sell, 13 Wall., 623;) consequently the craft was not “in the 
military service of the United States, within the meaning of 
the statutes of March 3, 1849, and 1863. (See opinion of the 
Supreme Court in Guttman’s case, 9 Court of Claims Rep., 
68-71.) The case of John 8. Shaw vs. The United States, 
argued and decided at the current term of the Supreme 
Court, is much stronger against the Government, on the facts, 
than the present one; yet it was held that the defendants 
were not liable, and that the vessel should not have been 
paid for out of the Federal Treasury (see 3 Otto, 230). 

Very respectfully, yours, 
ALPHONSO TAFT. 

The SECRETARY OF THE TREASURY. 
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TEMPORARY APPOINTMENTS BY TITE PRESIDENT. 


The President has power to fill, by temporary appointment, in a recess of 
the Senate, a vacancy then existing which occurred during the next 
preceding session of that body. 


DEPARTMENT OF JUSTICE, 
March 17, 1847. 

Sir: The inqury submitted in the note of the Secretary of 
the Treasury to you of the 13th instant, and by you trans- 
mitted to me upon the same day, relating to the nomina- 
tions of collectors of customs, is answered by the opinion of 
Mr. Evarts, when Attorney-General, (12 Opin., 4£9,) to the 
effect that the President may fill “all vacancies that hap- 
pen to exist at a time when the Senate cannot be consulted 
as to filling them,” with this limitation: that, according to 
to the tenure of office act, (approved March 3, 1867, chap. 
154, 14 Stats., 430, and Rev. Stat. sec. 1769,) if no appoint. 
ment be made during the session of the Senate held next 
after the vacancy occurs, the vacated office shall fall into 
abeyance. The matter is fully discussed by Mr. Evarts, and 
he is so well sustained by the earlier opinions to which he 
refers that no further elaboration is deemed necessary. 

Very respectfully, your obedient servant, 
CIIAS. DEVENS. 
The PRESIDENT. 


NOTE.—Jn an opinion addressed to the Secretary of the Treasury, dated 
June 18, 1880, the question of the power of the President to fill a vacancy 
during a recess of the Senate, which occurred during the preceeding 
session thereof, was again considered by Attorney-General Devens, who, 
in this later opinion, after an elaborate review of those of his predeces- 
sors, aud the concurrent practice of the Executive, upon the same sub- 
ject, accompanied by an able discussion of the subject himself, reaffirms 
the ruling adopted in the foregoing. 
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ACTS OF FORMER ADMINISTRATION. 


Where application was made to the Secretary of the Interior for a review 
of the action of his predecessor in office and of the Exccutive in a case 
passed upon by them during the preceding administration—the appli- 
cation resting solely upon the ground of alleged error in the construc- 
tion of a statute: -fdvised that the former action in the case cannot 
with propriety be reviewed. 

It is a settled rule of administrative practice that the official acts of a 
previous adininistration are to be considered by its successor as final, 
so far as the Executive Is concerned. 

DEPARTMENT OF JUSTICE, 
March 20, 1877, 

Sig: I have the honor to return to your Department, here- 
with, a number of papers relating to the case of Col. William 
Craig, a “derivative claimant” of part of the Las Animas 
grant, which were left with me on Saturday last by Mr. Mar- 
ble, who, agreeably to your direction, at the same time sub- 
mitted to me the question whether the action of your prede- 
cessor in office and of the late Executive, in regard to that 
case, nay now be reviewed. 

In reply to this inquiry permit me briefly to state: The 
application for a review is not, as I understand, based upon 
new evidence, or like ground, affecting the case itself—indeed 
there appears to have been no controversy as to the facts— 
but it rests entirely upon alleged error in the decisions of the 
late administration in the construction of a statute. Under 
these circumstances, I think the former action on the case 
cannot with propriety be reviewed. It is forbidden, by a rule 
of administrative practice, which was stated and the reason 
therefor ably presented by Attorney-General Wirt in 1825, 
{2 Opin., 8,) and which has since been frequently restated 
With approval by other Attorneys-General, (13 Opin., 33, 
o57,) viz, that the official acts of a previous administration 
are to be considered by its successor as final, so far as the 
Ixecutive 1s concerned. This rule may be regarded as set- 
tled, and I perceive nothing in the present case that relieves 
the latter from its application. 

Tam, sir, with great respect, your obedient servant, 
CILTAS. DEVENS. 
Ion. CARL SCHURZ, 
Secretary of the Interior. 
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SUPPORT OF THE ARMY. 


Congress adjourned March 3, 1277, without providing for the payment of 
the Army subsequent to June 30 of that year. Inquiry being made 
whether, if the necessary funds can be furnished by individual contri- 
bution, they can properly be used for that purpose, and the Army thus 
supported until the next session of Congress: -ldvised (after reviewing 
the constitutional and legislative provisions bearing on the subject) 
that this means of paying the Army caunot properly be employed by 
the President. 

Sections 3679 and 3732 Rev. Stat. should be construed together. The 
latter section authorizes the heads of the War and Navy Departments, 
in the absence of appropriations, to purchase or contract for clothing, 
subsistence, forage, fuel, quarters, or transportation, not exceeding the 
necessities of the current year; such contracts are not within the pro- 
hibition of the former section. 


DEPARTMENT OF JUSTICE, 
March 21, 1877. 

Sir: Congress having failed to provide the necessary 
means for the payment and support of the Army subsequent 
to June 30, 1577, the inquiry is made whether, if the neces- 
sary funds can be furnished by individual contribution, they 
can properly be used for this purpose, and the Army thus 
supported until the next session of Congress. 

In order to reply to the inquiry, it is necessary briefly to 
restate the constitutional and legislative provisions imme- 
diately bearing upon this subject; and perhaps such restate- 
ment will in itself be a sufticient answer to the inquiry. 

Article 1, section 9, of the Constitution declares: “No 
money shall be drawn froin the Treasury but in consequence 
Of appropriations made by law.” And Congress has from 
time to time enacted laws to restrain the use of public moneys 
except for the specific purposes for which they were appro- 
priated, to be used within the times specified, and also to 
prevent contracting debts in anticipation of appropriations, 

Section 3679 of the Revised Statutes provides: “No De- 
partment of the Government shall expend in any one fiscal 
year any sum in excess of appropriations made by Congress 
for that fiscal year, or involve the Government in any con- 
tract for the future pavment of money in eXCess of such 
appropriations.” 

1i D 
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Section 3732 provides: ‘No contract or purchase on behalf 
of the United States shall be made unless the same is author- 
ized by law, or is under an appropriation adequate to its 
fulfillment, except in the War and Navy Departments, for 
clothing, subsistence, forage, fuel, quarters, or transportation, 
which shall not exceed tle necessities of the current year.” 

These sections being construed together, section 3732, as 
queted, confers by implication upon the heads of the War and 
Navy Departments authority, even in the absence of any 
appropriation, to purchase or contract for clothing, subsist- 
ence, forage, fuel, quarters, or transportation, not exceeding 
the necessities of the current year. Although exceptional 
and negative in its form, this provision in regard to contracts 
for clothing, c., is to be deemed affirmative in its character 5 
and the general provisions of section 3679 does not operate 
to exclude contracts for the purposes thus enumerated. 
(Floyd Acceptances, 7 Wall., 684.) 

Besides these objects of expenditure for the support of the 
Army, it is necessary that it should be provided with ordnance- 
ainmunition, engineer material and stores, and medical sup, 
plies, and that civilian employés should be paid, and the 
manufacture of arms provided for. For these no authority 1s 
given to contract. 

In addition (which is perhaps more important than either) 
the Army itself is to be paid. It is the intention of the law 
that the pay of the Army should not be in arrear more than 
two months. (Rev. Stat., sec. 1189.) 

If funds should be provided for the pay of the Army and 
for furnishing the necessary supplies not ineluded within the 
limited authority to contract which is given to the Secretary 
of War, it would not be possible to deal with them as public 
funds. They could not be paid into the Treasury; for, if 
once so paid, they could not be withdrawn therefrom, no 
appropriation having been made by law for that purpose. If 
deposited to the credit of the Secretary of War, or with a 
private banker, and the officers charged with the payment of 
the Army were directed to take up these funds upon a special 
account current, it might be that no liability would be 
incurred by their bondsmen should they misappropriate the 
same, as such funds would not be in any sense public funds. 
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(tev. Stat., sec. 1191.) It may be also that such ofticers 
could not be held liable criminally for a wrongful diversion 
or embezzlement of them, as the United States statutes in 
reference to such misconduct of officers are intended for the 
purpose of punishing the crime of misappropriating public 
funds. (Rev. Stat., see. 5439; art. 60, Articles of War.) 
Such payments, so far as enlisted men are coneerned, would 
not properly be payments, but mere assignments of the pay 
to the disbursing offieers; and assigninents of their pay by 
enlisted men are invalid. (Rev. Stat., see. 2390.) 

Even if it be assumed that the funds for the payment of 
the .Army, and the procurement of those necessary supplies 
for it which cannot be obtained by contract, are to be fur- 
nished by voluntary contribution, and that no obligation is 
to be incurred by the Executive authority that they shall be 
repaid, the transaction would seem to bear too much the 
aspect of a contract. It would certainly place the Govern- 
ment, receiving such funds and disbursing them for the 
necessary purposes of its administration, under the strongest 
moral obligation to use every proper and reasonable effort 
that the donors or lenders should be reimbursed by Congress. 
The transaction would be subject to criticism as an attempt 
to do indirectly that which Congress should haye provided 
for by positive appropriation. 

While the Army is established by general laws and the 
contracts of the enlisted men extend to five years, so that 
they are entitled to their pay for the full period of their 
enlistment, it is expected that Congress will furnish the 
Executive authority with sufficient appropriations for that 
purpose. In the absence of such appropriations, I do not 
think that funds should be sought elsewhere; and am there- 
fore of opinion that provision should be made by Congress 
itself for the support of the Army after June 30, 1877. 

I have not deemed it necessary to enter into some consid- 
erations of a more general character in reference to this 
subject. The maintenance of an army without a legislative 
appropriation for that purpose would place the executive 
authorities in a relation to those furnishing the means that it 
may be done far from desirable. 

While by the Constitution the President is made the Com- 
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muander-in-Chief of the Army, the authority to raise and 
support armies Is given to Congress. (Art. 2, sec. 25 art. 1, 
sec. 8.) 
Very respectfully, your obedient servant, 
CHAS. DEVENS. 
The PRESIDENT. 


PURCHASE OF LAND. 7 


The provision in the act of March 3, 1575, chap. 134, making an appro- 
priation for a movable dam, impliedly authorizes the purchase, with 
the approval of the Secretary of War, of such land as is necessary for 
the construction of the dain. 

Payment of the purchase money for the land may be made, though the 
legislature of the State has not consented to the purchase. Section 355 
Rev. Stat. considered in connection with section 18328 Rev. Stat. and 
construed. 


DEPARTMENT OF JUSTICE, 
March 27, 1877. 

Siz: The papers herewith inclosed were transmitted to the 
Attorney-General by Mr. H. T. Crosby, chief clerk of your 
Department, (acting for the Secretary of War in his absence,) 
under cover of a letter dated the 6th of November last, 
requesting an opinion upon the following questions: 

“ Does the act approved March 3, 1873, making appropria- 
tion for a movable dam, convey by implication or inference 
the right to purchase land necessary to its erection? If so, 
ean such purchase be made, and, upon the title being 
declared perfect by the honorable Attorney-General, can 
payment of the purchase-money be legally made, in the 
absence of the consent to the purchase by the legislature of 
the State in which the land or site may be ?” 

These questions having been left unanswered by my pre- 
decessor in oflice, their consideration has devolved upon me. 

The appropriation in the act of March 3, 1875, referred to, 
is in these terms: 

‘That one hundred thousand dollars * * * = shall be 
used for and applied toward the construction of a movable 
dan, or a dam with adjustable gates, for the purpose of test- 
ing substantially the best method of improving permanently 
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the navigation of the Ohio River and its tributaries; the loca- 
tion of this work, with the plan of construction and the appli- 
eation of the amount hereby appropriated, to be submitted to 
the Secretary of War for his approval.” (18 Stat., £58.) 

In my opinion that provision impliedly authorizes the pur- 
chase, with the approval of the Secretary of War, of sueh 
land as is necessary for the construction of the dam. This 
view rests upon the well-established rule of interpretation, 
that whenever a power is given by a statute, every thing nee- 
essary to the making of it effectual or requisite to attain the 
end is implied. (1 Kent’s Com., 46-4.) 

The inquiry now is, whether the purchase money for the 
land may be paid before the legislature of the State shall 
have consented to the purchase. 

Section 355 of the Revised Statutes provides that “ No 
public money shall be expended upon any site or land pur- 
chased by the United States for the purposes of erecting 
thereon any armory, arsenal, fort, fortification, navy-yvard, 
custom-house, light-house, or other public building, of any 
kind whatever, * * * until the consent of the legislature 
of the State in which the land or site my be, to such pur- 
chase, has been given.” And by section 1858, “The Presi- 
dent of the United States is authorized to procure the assent 
of the legislature of any State, within which any purchase of 
land has been made for the erection of forts, agazines, 
arsenals, dock-yards, and other needful buildings, without 
such consent having been obtained.” 

In the latter of these provisions it appears to be contem- 
plated as something permissible under the existing law that 
land may be purchased for the Government without the con- 
sent of the State thereto being previously given; whilst in 
the former the prolibition seems to he, not against the 
expenditure of money for the purchase of land by the Gov- 
ernment until such consent is had, but against its expend.- 
‘ture for structures or improvements upon land purchased, ¢. 
é., already acquired, by the Government, until the consent is 
obtained. This agrees with the construction placed by this 
Department upon the joint resolution of September 11, 15-£1, 
which was in foree at the time of the adoption of the Revised 
Statutes, and from which the provision in section 350, quoted 
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of May 6, 1861, vol. 10 Opin., p. 3.) 

ITam.accordingly, of the opinion that, in the case under con- 
sideration, payment of the purchase money for the land may 
be made, though the legislature of the State has not yet con- 
sented to the purchase. 

I have the honor to be, very respectfully, 
CHAS. DEVENS. 

Hon. GEORGE W. McCrary, 

Secretary of War. 


LIABILITY OF SURETIES ON OFFICIAL BOND. 

The liability of sureties upon the ofticial bond of a collector of customs is 
limited to acts done by him during his term of oftice. They are not 
responsible for defaults committed in relation to public moneys received 
by him after the term for which he was appointed. 

DEPARTMENT OF JUSTICE, 
April 5, 1877- 

Sinz: Tunderstand the inquiry addressed to me by your 
note of the 4th instant, taken in connection with the letter of 
the Commissioner of Customs of the same date which accom- 
panies it, to be whether the sureties upon the bond of a col- 
lector of customs continue responsible for defaults committed 
after the expiration of the four years for which he was 
appointed, (the bond having been given by him upon his 
appointment,) so that remittances can be made with safety 
to such officer after the expiration of the term for which he 
Was appointed. 

Whether there is any common Jaw rue by which a public 
officer appointed for a specific term may hold office beyond 
that term upon a failure of the proper authority to appoint 
or elect his successor, has sometimes been deemed a disputed 
question. The circumstance, however, that Congress has 
expressly provided that certain officers whose appointments 
are for a detinite term shall hold until their successors are 
appointed and qualified, affords the strongest ground for con 
struing the United States law as one under which no officer 
continues to hold his office after the expiration of the term 
for which he was appointed, unless in the case of those officers 
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for whom such provision is expressly made. (14 Opin., 263.) 
In the case of The United States vs. Eekford’s Executors (1 
How., 250) the court observe, p. 208: ‘* Under the act of 1820, 
collectors can only be appointed for four vears. At the end 
of this term the office becomes vacant, and must be filled by 
anew appomtment.” 

The bond which is given with reference to the commission 
of an officer would seem to be confined in its obligatory force 
to acts done while that commission had a legal continuance, 
and could not go beyond it. This would be the natural ter- 
mination of the liability of the sureties. (9 Wh., 734.) 

In The United States vs. Nicholl, which was a suit upon the 
official bond of a Navy agent, the court, in construing the 
instructions given to the jury, say: * If the second instruction 
given to the jury was intended to imntorm them that the 
defendant, as surety of Swartwout, was not legally respon- 
sible for money placed by the Government in his hands after 
the legal termination of his office, it was unquestionably cor- 
rect, and this is the sense in which we suppose the court 
meant to be understood. But if it was intended to convey 
the idea that he was not responsible for money coming into his 
hands while in office, but which he afterwards failed to account 
for and turn over, it was clearly incorrect.” (12 Wh., 505.) 

In order to charge a surety for the default of an officer it 
must appear that the public moneys In question caine into 
his hands in point of fact, or In judgment of law, previous to 
the time when his term of office expires. (Bryan vs. United 

States, 1 Black, 149; Brace vs. Crited States. 14 How., £42.) 
~ Inthe hasty examination of the authorities which I have 
been able to make, as vou desired that the question should be 
answered immediately, I find nothing which runs counter to 
these authorities. 

I am, therefore, of ophnion that no remittance should be 
made to any collevtor of customs atter the expiration of the 
term for which he was appointed, and that his sureties should 
not be relied on as responsible for any defaults committed by 
him in relation to moneys received by him atter that time. 
Very respectfully, vour obedient servant, 

CHAS. DEVENS. 











Hon. JOHN SITERMAN, 
Secretary of the Treasury. 
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COMMISSIONERS OF THE DISTRICT OF COLUMBIA. 


The Board of Comiissioners of the District of Columbia, under its gen- 
eral executive and adininistrative authority over the affairs of the 
District, and its general supervision and direction over the Engineer 
ofticer detailed to perform certain duties relating to the ‘repair and 
improvement of all streets, avenues, alleys, sewers, roads, and bridges 
of the District,” has power to direct the discharge of the two assistants 
whom that offieer is authorized to appoint, whenever, in its judgment, 
circumstances make it expedient to determine their employment. The 
Engineer officer is not authorized to retain these assistants after the 
board has directed their discharge, 


DEPARTMENT OF JUSTICE, 
alpril 6, 1877. 

Sin: In answer to the question submitted to me, by your 
authority, by Lieutenant Hoxie, of the Engineer Corps, I have 
the honor respectfully to reply : 

Mi. Hoxie is an officer of the Engineer Corps of the Army, 
detailed by yourself, pursuant to the provisions of the third 
section of the act of June 20, 1874, to perform certain duties 
therein prescribed. By that section he is given “the control 
and charge of the work of repair and improvement of aly 
streets, avenues, alleys, sewers, roads, and bridges of the Dis- 
trict of Columbia,” subject, however, to the general super. 
vision of the Board of Commissioners for the District. By 
the same section he is authorized to appoint, with the advice 
and consent of said Board of Commissioners, not more than 
two assistants, who are to receive a stated salary and be sub- 
ject tu his direction and eontrol. 

The inquiry of Mr. Hoxie is, “ Whether he has the right, 
under the law of June 20, 1874, to retain the services of the 
two assistant engineers whose positions are created by it 
while, in lis own judgment, their services are essential to 
himself and of value to the District.” This question evidently 
involves another, to wit, whether the Board of Commissioners 
constituted by the act is invested with power to discharge, or 
direct the discharge, of one or both of the assistants men- 
tioned. 

The second section of the act of 1874 confers upon the said 
board all the power and authority formerly vested in the gov- 
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ernor and board of public works of the District, except as 
thereinafter limited; and, under the act of February 21, 1871, 
the governor was clothed with the executive power and 
authority over and in said district. The same section also 
gave to the board special powers, among others authority to 
apply the taxes or other revenues of the District to the pay- 
ment of the current expenses thereof, &c.; likewise, authority 
to abolish any office, to consolidate two or more offices, reduce 
the number of employés, remove from office, and make 
appointments to any oflice authorized by law, Xe. 

It may be true that the latter authority has reference solely 
to the officers and employés that belong to the former Dis- 
trict government, and that the board does not derive thence 
any power or authority to discharge the said assistants. The | 
chief executive authority in the District, together with the 
administration of its revenues, is, however, devolved upon the 
board. This includes, moreover, the “ general supervision 
and direction of the Engineer officer detailed by the President 
qi the performance of the duties committed to that officer.” 
Although the latter, to enable him to perform these duties 
efficiently, may appoint two assistants, yet such appointment 
can only be made with the consent of the board. While, 
therefore, the intent of the law is to give the officer thus 
detailed entire freedom in the selection of his assistants, it 
leaves the expediency of their employment to be determined 
by the board, in view of the nature and extent of the works 
in progress, the condition of the District treasury, and other 
matters proper to be considered in connection with the Dis- 
trict affairs. As the question whether the appointment of 
such assistants should be originally made is one of expe- 
diency to be determined by the board, the question whether 
such assistants shall be continued in service or discharged is 
one to be decided by them, having regard to similar consid- 
erations to those which would influence them in regard to 
the appointment. 

In the absence of any express provision of law, the board, 
under its general executive and administrative authority over 
the affairs of the District, and its general supervision and 
direction over the Engineer officer detailed as aforesaid, may 
be properly deemed to have power to direct the discharge of 
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either or both of the assistants, whenever, in its judgment, 
eirctunstances make it expedient to determine their employ- 
ment. This power is fairly within the scope of those more 
general powers adverted to, which clearly belong to the 
board. 

Agreeably to the foregoing, Mr. Ifoxie’s question would 
require the answer that he may retain the two assistants, if, 
in his judgment, their services are needed, until the Board of 
Commissioners shall see fit to direct their discharge, but that 
he is not authorized to retain them longer. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

The PRESIDENT. 


TAX ON CAPITAL OF BANKS AND BANKERS. 


The terms *‘capital” and ‘capital employed,” as used in paragraph sec- 
ond of section 3103 Rev. Stat., include such portion of the capital of any 
bank, association, company, corporation, or person mentioned therein 
as is invested in a banking house. 

Under that provision every banking association, company, or corporation 
is taxable for the fixed amount of its capital, and every private banker 
for the entire capital employed by him in the banking business, less 
only the average amount invested by them respectively in United 
States bonds. 


DEPARTMENT OF JUSTICE, 
April ¢, 180%. 

Sir: Yours of the 238th ultimo proponnds this question: 
“Whether the terms ‘capital’ and ‘capital employed,’ as used 
in paragraph second of section 3408 Rey. Stat., embrace that 
portion of actual capital which is invested in and represented 
by the banking house or other real estate, or whether, for the 
purposes of said paragraph, such real estate Is not to be 
regarded and treated as personalty ?” 

So much of the statute as it becomes necessary particularly 
to examine reads as follows: 

“Sec. 3408. There shall be levied, collected, and paid, as 
hereafter provided: First. * * * Second. .A tax of one- 
twenty-fourth of one per centum each month upon the capital 
of any bank, association, company, corporation, and on the 
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capital employed by any person in the business of banking 
beyond the average amount invested in United States bonds: 
Provided, That the words ‘capital employed’ shall not include 
money borrowed or received from day to day In the usual 
course of business from any person not a partner of or inter- 
ested in the said bank, association, or firm.” 

You transmitted with your letter a copy of an opinion 
given November 3, 1869, by special counsel, to the then Com- 
missioner of Internal Revenue, to the effect that the estimated 
cost or value of the building used for banking purposes (where 
owned by the banker) should not be considered in determin- 
ing the amount of ‘capital employed” in that business. 

Liespect for the earetul conclusion of counsel and what is 
understood to be the practice of the Department has caused 
a full examination of the subject before expressing any opin- 
ion; and areply to your inquiry has therefore been somewhat 
delayed, that the response might be the result of dune delib- 
eration and investigation. 

In my judgment, it is not material whether the capital 
employed in banking business is invested 1n real estate or in 
personalty. It is its use, and not its nature (if it be not Gov- 
ernment bonds), that determines the amount of the tax. As 
the court in New York observed, “the assessment and taxa- 
tion of individual bankers, as well as banking associations, 
in respect of their banking capital, are governed by special 
statutes, applicable only to property thus employed, and not 
by the general statutes of the State regulating the assessment 
and taxation of personal property; and the business ot 
banking. whether carried on by individuals or associations, 
is subject to restrictions and regulations peeuliar to itself, 
and not applicable to any other branch of business.” (Miner 
vs. Fredonia, 27 N. ¥., 107.) 

The imposition is an ercise duty, as distinguished from a 
tax strictly so termed; the latter being assessed upon prop- 
erty proportionally, while the former is a fixed, direct, and 
absolute charge tor a pririlege, without any necessary regard 
to the amount of property belonging to those on whom the 
charge may fall, (Oliver vs. Washington Mills, 11. Alen, 274, 
2%0,) although it may be increased or diminished by the 
extent to which the privilege is exereised.’ 
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The power ot the sovereign to impose @ charge upon all 
professions or avocations is unquestioned. (Portland Bank 
vs. Apthorp, 12 Mass., 257; United States vs. Vassar and 
others, License Tax cases, 5 Wall, 462; Com. vs. DBlacking- 
ton, 24 Pick., 3597; Samet Louis vs. Laughlin, 49 Mo., 562; 
State vs. Stinmons, 12 Mo.. 2713 Eyre vs. Jacob, 14 Grattan, 
$51.) It has been exercised in the various Federal statutes 
passed to raise internal revenne. (Society for Sarings vs. 
Coite, 6 Wall., 607.) 

The section and clause under disenssion fixes the charge 
to be paid for the privilege of carrying on the business of 
banking. The capital” fixed by the charter or articles of 
agreement of a corporation or association, and the * capital 
employed” by an individual, are taken as the basis for caleu- 
lating the value of the privilege. They indicate the extent 
to which the privilege is used; but it is not material in what 
property that capital is invested, except that the statute, in 
setting up its arbitrary standard of computation, excludes 
United States bonds. 

In regard to a license fee for carrying on insurance in Thc 
nois, the Supreme Court of that State say: ‘This is not a tax 
upon property. but is a burden imposed upon the agent for 
the right of exercising a franchise or privilege, and which the 
legislature would have the right to withhold or inhibit alto- 
gether, and the amount of premiums charged is merely tsed 
as a mode of computing the amount to be paid for the exercise 
of the privilege. The legislature might have adopted, as a 
mode of computing the amount, the value of the property 
insured, and in that event it could hardly be said to be a tax 
upon that property.” (People vs. Thurber, 15 Ill, 597.) 

The assessment is on the means of acquiring property, and 
not on the property itself. (Com. vs. Blackington, 24 Pick., 
3903; In re Peyton, 7 Wurl. & Nor., 296; Tyson vs. State, 
28 Mad., O87.) Of course, all taxes must be paid out of 
the payer’s property, but excises are not based tpon a valua- 
tion of property. Thus, an excise upon savings banks, 
though an indirect assessment upon the depositors, is not a 
tax upon them or their property, but upon the corporation, 

nits privilege or franchise. (Com. vs. People’s Savings 
Bank, o Aen, 452. et seq.) 
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The amount of capital invested any otherwise than in 
United States bonds is the statutory method of ascertaining 
the excisable value of the franchise or privilege. (Common- 
acealth vs. Lowell Gas Light Co., 12 Allen, 76; Com. vs. Ham. 
ilton Man. Co., Id. 301, et sey.; affirmed in 6 Wall, 632.) 

As expressed in Cotte vs. Society for Savings, 32 Conn.. 183, 
(affirmed by the United States Supreme Court in Society for 
Savings vs. Coite, 6 Wallace, 594,) the imposition is ‘for its 
facilities of business, and not on its assets.” (Atlorney-Gen- 
eral vs. Bay State Mining Company, 99 Mass., 152, 153; Coite 
vs. Com. Mut. Life Ins. Co., 36 Conn. 512.) 

The language of the Federal and State courts in those 
numerous cases, (some of which are above cited,) where the 
legality of taxes upon corporations which had part of their 
capitals invested in United States bonds was affirmed, is per- 
tinent here, and apparently decisive of the present inquiry. 
“It is the capital stock, considered as a franchise, embracing 
the whole corporate organization, with all its rights and priv- 
ileges, of which the shares are constituent fractional parts, 
that forms the subject matter on which the tax or assessment 
is imposed.” (Com. vs. Ham. Man. Co., 12 Allen, 3053; dMJana- 
tacturers’ Ins. Co. vs. Loud, 99 Mass., 1473; .lttorney-General 

vs. Bay State Min. Co., Id., 122, top; Oliver vs. Liverpool Ins. 
Co., 10 Mass., 638, affirmed in Liverpool Ins. Co. vs. Massachu- 
setts, 10 Wall., 066; Bradley vs. People, £ Wall, 409, aflirming 
Van cillen vs. T he Aunessore 3 3 Wall, d733 Bank of Commerce 

vs. New York City, 2 Black, 628, 629; Provident Inst. vs. Massa- 
chusetts, 6 ee 611, itieadig Com. vs. Prov. Inst. for Sav- 
ings, 12 Allen, 312.) 

A banking house purchased and used for banking pur- 
poses, either with part of the authorized capital of a corporation 
or association or the personal funds of a private banker, must 
be deemed “ capital employed” in that business. “ The cap- 
ital employed in manufacturing,” said Mr. Justice Weston, in 
coustruing a tax act in 1827, “or in a manufacturing estab- 
Hshinent, embraces watever: is essential to the prosecution of 
the business. To this purpose the factory building is as 
necessary as the machinery or the raw material. AS wel! 
might it be urged that the money invested in a saw-mill is 
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not capital employed in the manufacturing of boards.” (Gar- 
diner C. and W. Co. vs. Gardiner, 5 Maine, 139, top.) 

It follows, therefore, that every banking corporation should 
be assessed for the fixed amount of its capital, less the sum 
put into Government bonds, and the private banker for the 
capital employed by him in that business, other than that by 
him invested in such bonds. The statute, which is the sole 
basis for and guide of any assessment, authorizes no further 
deductions in ascertaining the sum upon which the monthly 
tax of one-twenty-fourth of one per cent. is to be calculated. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Ifon,. JOIN SHERMAN, 

Secretary of the Treasury. 


AMENDMENTS OF REVISED STATUTES. 


The act of February 27, 1277, entitled An act to perfeet the revision of 
the statutes of the United States,” &e¢., must be deemed to take effect 
only from its date; there being nothing in its language which expressly, 
or by necessary lnplication, gives to it a retrospective operation. 

The principle is well settled that statutes are to be construed as operat- 
ing prospectively only, unless their language clearly and imperatively 
demands that retrospective effect should be given to them. 


DEPARTMENT OF JUSTICE, 
April 7, 1877. 

Str: In answer to your letter of the 3d instant, requesting 
an opinion upon questions submitted by the Paymaster-Gen- 
eral in a communication to you dated the 26th ultimo, touch- 
ing the operation of the act of February 27, 1877, entitled 
‘An act to perfect the revision of the statutes of the United 
States,” &e., I have the honor to reply: 

That act provides: “ That, for the purpose of correcting 
errors and supplying omissions in the act entitled ‘An act to 
revise and consolidate the statutes of the United States in 
force on the 1st day of December, anno Domini one thousand 
eight hundred and seventy-three,’ so as to make the same 
truly express such laws, the following amendments are hereby 
made therein.” It then specifically declares the amendments, 
which are very numerous. Some of them are verbal only; 
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others are of great importance, affecting the rights of parties, 
the duties of public officers, the taxes of the United States, 
the jurisdiction of courts, and other subjects, and are in their 
nature alterations of the law as previously declared. 

Referring to the purpose of the act, as expressed in the 
extract quoted as to such purpose, the Paymaster-Gencral 
asks: “Does the act, as passed, optrate to give this purpose 
effect from its date only, or does it operate to amend the 
Revised Statutes as of the date thereof in such manner as to 
give the amendments force and efteet for all time subsequent 
to December 1, 1873, the same as though they had formed 
part of the Revised Statutes ?” 

The question is, therefore, whether the act is intended to act 
retrospectively, and to take effect from the date of the law 
which is thereby amended, or prospectively only, taking effect 
from the date of the amendatory law. 

Statutes are to be regarded as operating prospectively only, 
unless their language clearly and imperatively demands that 
a retrospective effect should be given to them, so that, unless 
such effect is given, the proper operation of the statute ecan- 
not be secured, and thus the intention that they shall operate 
retrospectively is necessarily to be implied. 

This principle is so well settled that it hardly requires the 
citation of authorities. I refer, however, to the language of 
Mr. Justice Miller in the case of flarvey vs. Tyler (2 Wall., 
346~7), and to that of Mr. Justice Bradley in Sohn vs. Watter- 
son (17 Wall., 598-’9). 

There is nothing in the language of the act under consid- 
eration which expressly, or by necessary implication, gives 
to it a retrospective operation. Some of the amendments, on 
the contrary, made thereby, plainly indicate that such opera- 
tion could not have been intended. For instance, the amend- 
ment of section 5450, which is an amendment of a penal pro- 
vision. If a retrospective operation were given to such an 
amendment, the law would be ex post facto in its character, as it 
increases the offense as originally described in that section. 
There certainly can be no presumption that Congress intended 
to disregard the constitutional prohibition against laws of 
that character. Other instances might also be cited chang- 
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ing the character of criminal oftenses, as before described in 
the Revised Statutes. 

IT am, therefore, of opinion that the act of February 27, 187%, 
must be deemed to operate only from its date. If, upon care- 
ful examination, it should be found that any of the amend- 
ments are expressly made retrospective, or are so made by 
reference to former statftes, a different construction might 
prevail. But in the examination which I have been able to 
make I have found no amendments of that character. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. GEORGE W. McCRaAry, 

Secretary of War. 


USE OF METRIC SYSTEM IN POSTAL SERVICE. 


The provision in section 3880 Rev. Stat., declaring fifteen grammes of the 
metric system to be the equivalent of a half ounce avoirdupois, does 
not apply to all postal matter. Its application is limited to mail 
matter between this and foreign countries, on which the rates of 
postage are determined by weight according to the metric system. 

DEPARTMENT OF JUSTICE, 
April 11, 1877. 

Sir: On the 24th of February last a letter was addressed 
to the head of this Department by the Postmaster-General, 
in which he requested an opinion upon the following ques- 
tion: Whether, under the provisions of section 3880 of the 
Revised Statutes, fifteen grammes of the metric system are 
to be considered the equivalent of one-half ounce avoirdu- 
pois, and so on in progression, for «ll postal purposes, or 
whether its provisions shall be limited to correspondence 
between this and foreign countries. 

No response to the request having been made by my prede- 
cessor, the question submitted las been considered by me, 
and I now have the honor to state to you briefly my conclu- 
sions thereon. 

The section mentioned reads thus: ‘*The Postmaster-Gen- 
eral shall furnish to the post-oflices exchanging mails with 
foreign countries, and to such other offices as he may deem 
expedient, postal balances denominated in grammes of the 
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metric system, fifteen grammes of which shall be the equiva- 
lent, for postal purposes, of one-half ounce avoirdupois, and 
SO OD In progression.” 

The inquiry is as to the meanme and effect of the last 
clause of the section, declaring, “ fifteen grammes of which 
((. €., of the metric system) shall be the equivalent, for postal 
purposes, of one-half ounce avoirdupois,” &e. 

To get at the true interpretation of this clause, it must he 
viewed in connection with the two preceding clauses in con- 
junction wherewith it is placed. One of those clauses direets 
the Postmaster-General to furnish the exchange offices for 
foreign mails with balances denominated in grammes ot the 
netric system; the other directs lim to furnish “ such other 
Oftices” therewith as he may deem expedient; then follows 
the clause in question, which 1s plainly intended to be a 
postal regulation, not for all post-offices throughout the United 
States, but only for the offices exchanging mails with foreign 
countries, and for such other offices as the Postinaster-General 
may think it expedient to provide with the said balances. 
tegarded in this light, the reguiation must be construed to 
apply solely to letters, &c., forwarded by mail to or received 
by mail from foreign countries, on which the rates of postage 
are, In numerous instances by treaty provision, determined 
by weight according to the metric system. Those offices are 
therefore to be provided with such balances where mails are 
exchanged with those of foreign countries, and such other 
Oflices as from the amount or character of their business in 
relation to foreign countries the Postmaster-General may 
deem expedient to provide therewith. If the regulation were 
given a broader application, and extended to domestic mail 
matter as well as foreign, the effect would be to put it in the 
power of the Postmaster-General to virtually establish differ- 
ent postal rates in different parts of the United States, by 
permitting the avoirdupois system to remain, as hitherto, 
exclusively in use in some places, while introducing the metric 
system for use in others. Such a result could not have been 
contemplated or intended by Congress. 

Ilad the design been to make fifteen grammes the equiva- 
lent of a half ounce for all postal rates, it may well be pre- 
suined that the provision establishing the equivalent would 

lo D 


226 HON, CHARLES DEVENS 


Contracts with the Post-Office Department. 


have been so framed as to secure, by its own operation, the 
benefit thereof to all parts of the country alike, and, to that 
end, have reguired the Postmaster-General to furnish each 
and every post-office in the United States with a “postal 
balance denominated in grammes of the metric system,” 
instead of leaving it discretionary with him to furnish such 
balances to any other offices than the exchange offices for 
foreign. mails. 

Tam by the foregoing considerations brought to the con- 
clusion that the provision in section 3880, declaring fifteen 
cramines of the metric system to be the equivalent of a half 
ounce avoirdupois, Was not intended to apply to all postal 
purposes, but was neant to be Hmited to mail matter between 
this and foreign countries. 

I aim, sir, very respectfully. vour obedient servant, 


CIYTAS. DEVENS. 
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Jlon. DAVID M. KEY. 
Postmaster-Geneval. 


CONTRACTS WITH THE POST-OFFICE DEPARTMENT. 


An advertisement for proposals (under section 3700 Rev. Stat.) for fur- 
nishing the Post-Oftice Department with postage-stauips may, In the 
discretion of the Postmaster-General. be limited to “steel-plate 
enevravers and plate printers: the purpose of the limitation being to 
confine the subitission of proposals to such persons only as can satis 
factorily furnish the articles needed. 

Where the advertisement requires the proposals to be made on Diank 
forms furnished by the Department, the omission or erasure of imiia- 
terial words in the proposal of a bidder does not affect the validity of 
his bid. 

An award of contraet. by the issuance of an order of the Postinaster-Gen- 
eral in the usual way and its transiaittid to the bidder, thus indicating 
the aceeptance of his preposal. is sufficient, and, when received by the 
latter, the award thus made is beyond recall, and the agreement is com- 
plete and binding upon the Government. 

It makes no difference In such case that aanore formal contract was con- 
templated to be entered inte, but has not been executed by the bidder, 
if the failure be not attributable to Lis default. 


DEPARTMENT OF JUSTICE, 
April li, isi. 
Sin: In answer to your letter of the 9th instant, quiring, 
first, whether the limitation in the advertisement made by 
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the Post-Ottice Department for proposals from “ steel-plate 
engravers and plate printers” for furnishing the Department 
with postage-stamps (such limitation being in aceordance 
with the uniform practice of the Department m like cases, as 
these persons alone were competent to furnish to the Depart- 
ment satisfactorily the article of supply needed by it) was 
impliedly authorized by law, and met the spirit and intent of 
the advertisement required by the 3709th section of the 
Revised Statutes, I have the honor to reply: 

In my opinion such limitation was proper, If it was intended 
to confine an answer to the proposals to such persons only as 
could satisfactorily furnish the article of supply needed. The 
manner of advertising is left by the law to the discretion of 
the Department advertising. Noparticular form is preseribed, 
and it is indicated by other sections of the statutes that con- 
tracts are to be performed by those who make them, and are 
not to be the subjects of traffic or transfer. (Rev. Stat., see. 
3737.) It is, therefore, necessary that they should be made 
with those who, from their capacity. are competent to render 
the service to be performed, or from their business are able 
to furnish from its resources that which they contract to sup- 
ply. By section 3709 of the Revised Statutes, when imime- 
diate delivery of articles to be furmished or performance of 
service is required by public excigeney, the articles or serv- 
ices required may be procured by open purchase or contract, 
but they are to be so procured at the places and in the man- 
ner in which sueh articles are usually bought and sold or 
such services engaged between individuals. Inregard to the 
procurement of naval supplies, by seetion 3722 it is provided 
that “no person shall be received as a contractor who is not 
a manufacturer of, or regular dealer in, the articles which Le 
chgages to supply.” 

While there is no express provision as to the persons with 
whom the Postmaster-General shall contract or to whom he 
shall by advertisement address lus proposals, he is justified 
in doing so to those who are able to do the work or furnish 
the supphes which he needs in his Department. In such a 
matter he will exercise his own discretion as to that which 
shall be for the best interests of the public, and will carry 
out the policy of the statute by thus limiting his advertise 
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ments when he shall deem it expedient soto do. If, knowing 
the articles needed and knowing that they can only be supplied 
by particular classes of persons, he sees fit to limit his adver- 
tisement to them, he may properly do so. Contracts thus 
made will not ordinarily be the subject of traffic or of trans- 
fer, but will be performed by those with whoim they are made. 
In the present case, if, deeming that the article which he 
desired, to wit, postage-stamps, could only be supplied by 
“steel-plate engravers or plate printers,” he saw fit to limit 
his advertisement to them, he might properly do so. 

In answer to your second inquiry, “ Whether it was proper 
for the Postmaster-Geueral to disregard the erasure in the 
proposal of the Continental Bank-Note Company in making 
the award of the contract to said company,” [have the honor 
to reply: 

That while by the advertisement it is required that pro- 

posals to be made should be made on blank forms furnished 
by the Department, yet that the omission or erasure of imma- 
terial words in the proposal of the bidder cannot affect the 
validity of his bid. By the advertisement, the bid was not 
to be made by items, but asa whole. It was to be subdi. 
vided into items, but this was only the means by which the 
amount of the bid was to be ascertained. MLade as a whole, 
it was also to be accepted as such; and when the advertise- 
ment and proposal are taken together, it will be observed 
that the omission of the werds “of any item thereof” is imima- 
terial, because the bid itself was not made in items, nor did 
the advertisement invite any such bid. 

In answer to your third inquiry, “ Did the av -ard of the 
contract, as shown by the order of the Postmaster-General, 
which is the only form of order nsed by the Department in 
like cases to indicate the agceptance of the proposal, as well 
as the award of the contract, and as further evidenced by the 
letter of the Postmaster-General (a copy of which is inclosed 
and marked Exhibit E), make and constitute a valid contract 
with the Continental Bank-Note Company binding upon the 
Government,” I have the honor to reply: 

The award made was according to the terms of your inquiry, 
in the usual form, and its transmittal indicated the accept- 
ance of the proposal, as well as the award of the contract, 
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by the Postmaster-General. By such an award it must be 
deemed that the Postmaster-General has passed upon all the 
questions upon which. it was his official duty to pass in mak- 
ingit. Such award and the transmittal of it was in the 
nature of the acceptance of an offer. That an offer made and 
accepted constitute, between parties competent to contract, a 
contract, is entirely clear. 

Such a transaction is not the less a contract because at 
some time after signing the award and transmitting it the 
Postmaster-General determined to reeall it. Whether this 
time was the same afternoon or the next day 1s unim portant. 
It was not m fact recalled until information of the acceptance 
had been transmitted to the parties who had made the bid. 
The award was transmitted in the usual course of business ; 
and when received by the party whose offer was accepted the 
contract was complete. The award thus made was im the 
nature of a preliminary contract, but it was not the less there- 
fore a contract. It provided that the bidder, within ten days 
after bemg called upon to do so, should execute a more for- 
mal contract. This the bidder has not done; and on the 
30th of Mareh he was informed that his bid was annulled, 
But he has in no respect failed in any duty upon his part. 
He has apparently been willing at all times to execute the 
more formal contract which is contemplated by the proposal, 
If he has not done this, beeause he has been intormed that his 
bid has been annulled, he is in no default. 

It I am correct in holding that the transaction of the 14th 
of March constitutes a valid contract with the Contenental 
Bank Note Company, in whose favor the award 1s made, the 
fact that such company has not executed the more formal 
contract contemplated by the proposal, and the fact that a 
letter has been written by the Postmaster-General annulling 
the contract, are alike unimportant. The Continental Bank 
Note Company is entitled to the benefit of its contract as one 
by which the Government is bound. 

Very respectfully. your obedient servant, 
CHAS. DEVENS. 

Hon. DAvip M. Key. 

Postmaster-General. 
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"nder the amendment of section 3140 Rev. Stat.. made by the act of 
February 27, 1°77, chap. 69, the word © person,” as used in’ chapter 4 
af title 35 Rev, Stat., is to be understood as so meluding a corpora- 
tion engaged in distilling spirits that if may give the bond and per- 
form other acts required by the internal revenue law of distillers, in its 
corporate capacity. 

The existence of a penalty incertain sections of that title, prescribing 
imprisonment as a part of the punishment, is not Ineompatible with an 
Intent to Include under the word person, as therein employed, a corpo- 
ravran, 

DEPARTMENT OF JUSTICE, 
April 23, 1877. 
Sir: TL have considered the question submitted in your let- 
ter to me of the 17th instant, namely: “Whether the word 

‘persons as used in chapter + of title 55 of the Revised Stat- 
utes, so Includes corporations existing under State laws that 
such a corporation engaged in the manufacture of distilled 
spirits may give bond and otherwise transaet its business 

with the United States in internal revenue matters in its 
corporate capacity.” 

Va general provision contained in section 1 of the Revised 
Statutes it is declared that, “in determining the meaning of 
the Revised Statutes, * * * the word person may extend 
and be applied to partnerships and corporations, * * * 
unless the context shows that such word was intended to be 
used in a more limited sense.’ And by a provision specially 
applicable to title 35 of the Revised Statutes, (which las 
been added to section 3140, as an amendment thereof, by the 
act ot February 27, 1877,) it is further declared that “ Where 
not otherwise distinctly expressed, or manifestly Incompatible 
with the intent thereof, the word person, as used In tlus title, 
shall be construed to mean and include a partnership, asso- 
ciation, company, or corporation. as well as a natural person.” 

Under these provisions, and particularly the one last cited. 
the word person, in any place where it occurs in chapter 4 of 
title 55, must be understood to comprehend a corporation, 
unless this signification of the word is in such place man- 
ifestly incompatible with the mtent of Congress. or a differ- 
ent or narrower meamng is distinetly expressed. 
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The scope of the present Inquiry does not call for an exami- 
nation In detail of all the numerous Instances where the word 
person is used in that chapter; it is sufficient to advert toa 
few of them only—those found in sections 3247, 3258, 3259, 
and 3260, wherein the term distiller is defined, a distiller’s 
bond required to be given, and other requirements imposed 
which are necessary to be complied with in order to lawfully 
earry on the business of distilling. 

In some of these sections there are penal clauses, punishing 
with fine and imprisomnent for the failure to comply with or 
for the violation of their provisions. [thas been thought that, 
as a corporation cannot be imprisoned, the design was to limit 
the provisions of such sections to individuals and partner- 
ships. Indeed, the penal clauses referred to appear to furnish 
the only ground for the inference that the word person, iu the 
sections mentioned and wherever else it oceurs in the said 
chapter, is not meant to include a corporation. 

But, as LT have already observed, Congress has declared that 
the word “shall be construed” to include a corporation, if this 
meaning be not “manifestly incompatible with the intents” 
and for the purpose of determining the point now sugeested— 
namely, whether the fact of the existence of a penalty in those 
sections, prescribing dmprisonment as a part of the punish- 
ment, Is incompatible with an intent to melude under the 
word person, as therein used, a corporation—all statutes in 
part materia, though no longer in force, nay properly be taken 
into view. 

The provisions of the internal-revenue laws formerly exist- 
ing, Which were applicable to distillers and the distilling busi- 
ness, meluded nominatim corporations as well as partner- 
ships and individuals. See act of July 1, 1862, chap. 119, see- 
tions 40, 57, 58, 64, 68; act of June 30, 186-4. chap. 175. see- 
tions 04, 71, 72, 79, 82,126; act of July 13, 1866. chap. 08, 
sections 9, 21, and 44; act of March 2. 1867. chap. 16. seetion 
16; act of July 20, 1868, chap. 186, section 104: compare also 
act of June 6, 1872, chap. 315, section 16. 

In some of these statutes penal provisions are found similar 
in character to those referred to as contained in the sections 
cited from. chapter + of title 35. and emploved in a similar 
connection. Thus, for example. in section 59 of the act of 








232 HON. CHARLES DEVENS 


Corporation Engaged in Distilling. 


1862, as amended by section 24 of the act of March 3, 1863, 
chap. 74; also in section 73 of the act of 1864, and In the same 
section as amended by section 9 of the act of 1866; also in 
sections 23 and 31 of the act of 1866; so, also, in section 25 of 
the act of 1567. 

For conveniences, [ will give here three extracts from the act 
of July 13, 1866, which bear directly on the point under con- 
sideration : 

Section 9 of that act, as an amendment of section 79 of the 
act of June 30, 1864, enacts, “That a special tax shall be, and 
hereby 1s, nnposed as follows, that is tosay: * * * Dis- 
tillers shall pay one hundred dollars. Tivery person, firm, or 
corporation, who distills or manufactures spirits, &c., shall be 
deemed a distiller.” (14 Stat., 115, 117.) 

Section 21 provides, ‘That every person, firm, or corpora: 
tion, who distills or manufactures spirits or aleohol by contin- 
uous distillation from grain, * * * shall be deemed a dis- 
tiller under this act.” (Lbid., 153.) | 

Section 23 declares, “That if any person shall carry on the 
business of a distiller, * * * without having paid the 
special tax, as required by law, he shall for every such offense 
be liable to a fine of not less than double the tax imposed upon 
the spirits distilled * * * and toimprisonment tora term 
not exceeding two years.” (Zbid., 153.) 

These extracts, in the first place, express in clear terms an 
intent to make the provisions of the internal-revenue law 
relating to distillers applicable to corporations as well as to 
individuals ; thus the special tax is to be paid by the distiller: 
who may be a “person, firm, or corporation.” In the next 
place, they show that a penalty for the enforcement of the 
tax, prescribing imprisonment as a part of the punishment 
imposed, cannot be regarded as incompatible with such clearly 
expressed intent. And it may reasonably be inferred there- 
from that where, in the Jaws now in force touching the same 
subject-matter, a like penalty is prescribed, this is not to be 
viewed as Incompatible with an intent to extend the pro- 
visions of such laws to corporations, if that intent is other- 
wise sufficiently indicated by the terms of the provisions 
themselves. 

Independently of the definition of the word person given in 
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section 1 of the Revised Statutes, and also in the amendment 
of section 3140 made by the act of February 27, 1877, IL should 
be disposed, from a view of the general current of the previ- 
ous internal-revenue laws affecting distillers and the business 
of distilling, and from other considerations, to regard the 
provisions of chapter 4 of title 35, levying a tax and impos- 
ing certain requirements (e. g., the giving of a bond, &c.) upon 
persons engaged in distilling, as extending to corporations 
so engaged; and accordingly to hold that the word person. 
as used therein, where such a construction is necessary to 
produce that effect, must be taken to include corporations. 
But the language of the amendment referred to 1s so decisive 
of this point, that I have preferred to stand alone upon that 
in this opinion. 

The conclusion at which I arrive on the question submitted 
by you is, that the word person, as employed in the chapter 
mentioned, so includes a corporation engaged in distilling 
spirits that such corporation may give the bond required by 
the internal-revenue law and perform other acts required by 
the same law of distillers, in its corporate capacity. 

I have the honor to be. very respectfully, 
CILAS., DEVENS. 

Ifon. JOIN SUERMAN. 

Secretary of the Treasury. 


BONDS ISSUED UNDER REFUNDING ACT. 


The provision in the aet of July 14, 1870, chap. 256, requiring: bonds issued 
thereunder to be made ‘redeemable in coin of the present standard 
value,” does not authorize the Secretary of the Treasury to stipulate in 
the body of the bond that it shall be redeemed in coin of the standard 
value existing at the date of the issue of the bond. 

The word * present,” in that provision, refers to the date of the act; and 
the bond cannot be made otherwise redeemable than in coin of standard 
value at the date of the act. 


DEPARTMENT OF JUSTICE, 
April 26, 18407. 
SiR: In answer to your letter of the 21st instant, request- 
ing my opinion upon the following question. growing out of 
the refunding act of July 14. 1870. to wit, & Can IT stipulate 
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In the body of the four per cent. bonds about to be issued 
that they shall be redeemable im coin of the present value— 
that is, the standard value at the date of their issue—or must 
it be the date of the law?” [ have the honor to reply: 

The act provides for the issue of bonds ‘redeemable in 
coin of the present standard value.” The word “ present” 
undoubtedly refers as a matter of date to the time when the act 
was passed, and not to the time when the bonds were there- 
after to be issued; 1t contemplated that a long period would 
elapse before it would be finally carried into effect, and that 
changes in the coinage of the country might occur during 
that period. Whatever changes in the coinage should oceur 
these bonds were, however, to be redeemable im com of the 
standard value as it existed at the date of the act. By this 
provision the holder was guarded against any depreciation 
that might take place in the value of the coin, and the Gov- 
ernment would not be compelled to pay the additional value 
showld the coinage be appreciated. All the bonds issued 
under the act were to stand alike, no matter what was the 
date when such bonds were issued. Each was to be redeem- 
able in com which was ineluded in the authorized coinage of 
the country at the date referred to, it being of the standard 
value as it then existed. Since the law was passed no change 
has taken place in the standard value of the coin. It is under- 


stood that there has been a certain change in the coinage of 


the country, and that silver dollars have now ceased to exist 
practically as coin. 

It has been further provided, by the statute of February 12, 
1875, (Rey. Stat., see. 3585-6,) that “the silver coins of the 
United States shall be a legal tender at their nominal value 
for any amount not exceeding five dollars in any one pay- 
ment.” Notwithstanding this practical change in the coinage 
of the country, and the passage of this act in regard to legal 
tender, the form of the bond to be issued by you should not 
be changed so far as the mode in which if is to be redeemed 
is concerned. It was not intended that this should be varied 
according to the changes which might be made in the coinage; 


because a definite rule was given by reference to the coin of 


a particular date. That which will pay the bonds heretofore 
issued under this act will pay the bonds whieh you may here- 
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after issue. It cannot be authoritatively said that the words 
* payable in coin” or “ payable in gold” are equivalent to the 
words used by the statute. Even if this leaves open for dis- 
cussion the question whether bonds issued under this act are 
or are not redeemable in silver coin of the character and 
standard which existed July 14, 1870, it is not a doubt which 
it is in vour power to reinedy by the use of words in the bond 
other than those which this statute provides. 

While I comprehend the difficulty suggested in vour letter, 
and the convenience that there might be in removing any 
question upon this matter, I am therefore of opinion that it 
would not be safe to issue the bonds except as redeemable in 
eoin of the standard value of July 14, 1870. 

Very respectfully, vour obedient servant, 
CHAS. DEVENS. 





Hon. JONN SHWERMAN, 
Secretary of the Treasury. 


FIFTEEN PER CENT. CONTRACTS. 


By act of March 3, 1°71, chap. 113, see. 2, Congress appropriated 8500,000 
for the construction, mnider the direction of the Secretary of State, of 
the south wing of a building designed for the accommodation of the 
State, War, and Navy Departments. Appropriations were subse- 
quently made for continuing and completing that wing and also for 
the construction of other wings of the same building, the expenditure 
of the later of these appropriations being placed under the direction 
of the Secretary of War. On the 16th of November, 1-71, a contract, 
with the approval of the Secretary of State, was made with O., by 
which the latter was to furnish from certain quarries and deliver at the 
site of the building all the granite required for the south wing, and 
also all the granite which might be required for the entire building or 
any additional part thereof, when the construction of the same should 
be authorized. The contractor, O., was also to furnish all the labor, 
tools, and materials necessary to cut, dress, and box at the quarries all 
the granite; in consideration of which he was to be paid the full cost 
of said labor, tools, and materials, together with the insurance on the 
granite, increased by 15 per centum of such cost: //eld that the con- 
tract is not binding upon the United States as to the appropriations 
made subsequently to the act of March 3. 1*71, except so far as it has 
been adopted and acted upon by those to whom the expenditure of 
sich appropriations was confided, and that the present Secretary of 
War is not bound to adopt and carry it out as to appropriations 
intrusted to him. 
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To be “authorized by law,” within the meaning of section 10 of the act 


of March 2, 1861, chap. =4, (section 3732 Rev. Stat.,) a contract must 
appear tio have been made either in pursuance of express authority 
given by statute, or of authority necessarily inferable trom some duty 
imposed upon, or from some power given to, the person asstuming to 
contract on behalf of the Government. 

Authority to contract for the completion of an entire structure, the plan 
of which has been determined on, cannot be inferred from the mere 
fact that an appropriation of a certain sum to be expended on the 
structure has been made. Hence a contract, though it might be good 
to the extent of such appropriation, could not be mace to affix itself 
to future appropriations and control their expenditure. A contract of 
this character would be in violation of the spirit of section 3, act of 
July 25, 1°65, chap. 235, (section 3733 Rev. Stat.,) if not of its express 
terms. 

The aforesaid contract with O., as regards the cutting and dressing of the 
stone, is not acontract for “personal services,” within section 10 of the 
act of March 2, 1861, chap. x4. 

Quere, Whether the provision in that section for the advertisement of 
purchases and contracts is directory merely, or whether the failure to 
make such advertisement avoids the contract. 

In view of the action of Congress since the date of the contract with 0. 
and other circumstances, (though not amounting to a ratification of the 
contract): Adrised that, whatever may have been the irregularity in 
its Inception by reason of insufficient advertisement, the Secretary of 
War is justified in proceeding with the contract as it now exists to the 
extent of the appropriations in his hands, or as it may be modified, 
should he deem it proper to do so. 

©. having given a power of attorney to §., coupled with an interest in 
the performance of the contract, by which power S. was to sign and 
receIpt: for all moneys due under the contract: //eld that this was a 
transter of the contract within section 14 of the act of July 17, Laer, 
chap. 200; vet that, although the Government may avail itself of such 
transfer to annul the contract under the provisions of that section, It 1s 
not compelled to do se, 


DEPARTMENT OF JUSTICE, 
April 27, 180%. 

Sm: In answer to vour communication of the 3d instant, 
in reference to the contract made by the State Department 
with Albert Ordway, I have the honor to reply : 

This contract was made under the act of March 5, 1571, 
(16 Stat., see. 2, p. £94,) by which 1t was provided: 

“That the sum of five hundred thousand dollars be, and 
hereby is, appropriated, out of any moneys in the Treasury 
not otherwise appropriated, for the construction, under the 


TO THE SECRETARY OF WAR. 237 


Fifteen Per Cent. Contracts. 


direction of the Secretary of State, on the southerly portion 
of the premises now occupied by the War and Navy Depart- 
ments, a building which will form the south wing of a build- 
ing that, when completed, will be similar in the ground plan 
and dimension to the Treasury building, and provide accom- 
modations for the State, War, and Navy Departments; the 
building to be of such kind of stone as may be hereafter 
determined by the concurrent decision of the Committees of 
Public Buildings and Grounds of the Senate and House of 
Representatives; three stories in height, with basement and 
attic, and of fire-proof construction; the plans to be approved 
by the Seeretary of State, the Secretary of War, and the 
Secretary of the Navy before any money Is expended under 
the provisions of this act.” 

In addition to the act of March 3, 1871, the following acts 
were sub sequently passed in relation to this building: An 
act of May 18, 1872, (17 Stat., 126.) by which $200,000 was 
appropriated for continuing the same work during the bal- 
ance of the then fiscal year; anact of June 10, 1872, (17 Stat., 
302,) appropriating $800,000 for the continuation of the same 
work, and also &4£00,000 for the east wing; an act of May 3, 
1873, (17 Stat., 523,) appropriating %1,000,000 for continuing 
the work on the new State, War, and Navy Department build- 
ing; an act of June 23, 1874, (18 Stat.,-229,) appropriating 
¥700,000 for continuing the construction of the same build- 
ing; an act of Mareh 3, 1875, (18 Stat., 391,) appropriating 
*50,000 for completing the south wing under the direction of 
the Secretary of State, and *700,000 for continuing work on 
the east wing under the direction of the Secretary of War; 
4 act of July 31, 1876, (Session Laws of 1875-"76, p. 110,) 
appropriating £350,000 for continuing the building under the 
direction of the Secretary of War; and an act of Mareh 3, 
1877, appropriating $250,000 for the east wing and $150,000 
for preparing granite for the construction of the north wing 
both such appropriations to be expended under the direction 
of the Secretary of War. 

The contract in question was made on the 16th day of 
November, 1871, between the Supervising Architect of the new 
State Department building. Mr. Alfred B. Mullett, of the first 
part, with the assent of the Secretary of State, and Albert 
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Ordw: LV, See aie second part. By it the nate of the second 
part noreed to furnish, from certain quarries named, and 
deliver at the sfte of the building, all the granite that might 
be required for the exterior walls of the superstructure of 
the south wing of the building, at such times and in such 
quantities as might from time to time be ordered by the party 
of the first part; and further agreed to furnish from the same 
quarries, at such times as might be ordered and on the same 
terms, all the granite which might be required for the exte. 
rior walls of the superstructure of the entire building, the 
walls of the court-yard alone excepted, when the construction 
of the same or any additional part thereof might be authorized. 

The agreement made between the parties as to the mode in 
which the granite should be furnished and payment made is 
not important to the question before us. 

The party of the second part further agreed to furnish all 
the labor, tools, and materials necessary to cut, dress, and 
box at the quarries all the granite In such manner as might 
be directed by the party of the first part, and also shops and 
sheds sufficient to accommodate one hundred granite-cutters, 
with a proper proportion of other mechanics. 

In consideration of this. the party of the first part agreed 
to pay, or cause to be paid. the full cost of said labor, tools, 
and materials, and also the insurance on the granite, increased 
by 15 per centum of such cost; and a penalty was agreed to 
be paid by the party of the seeond part in case of failure to 
perform any of the agreements upon his part. 

The contract further contained a lease of the quarries to 
the party of the first part, under which the party of the first 
part was entitled to enter and take granite from the quarries, 
n caset he party of the second part failed to perform the con- 
ditions of his agreement. 

Under this contract it is claimed by Mr. Ordway on if 
any appropriation is made toward the completion either of 
the south wing of the building contemplated or of the remain- 
der of the entire structure. the contract thus made by him so 
aflixes itself to that appropriation that le 1s entitled to have 
his contract carried out to the extent of the appropriation. 
He does not claim that the contract binds the United States 
t> pay more than is appropriated, and agrees that if no fur- 
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ther appropriation is made the contractor will have no claim 
against the United States for his failing to receive orders for 
the stone, or for the dressing thereof, necessary to the com- 
pletion of the building. It will be observed, however, that 
the claim as made by him is that the person who succeeds to 
the office held by the Secretary of State at the time when the 
contract was actually made, or who succeeds to the duties of 
that officer, has Iimself no duty to perform except to see to 
the faithful performance of this contract as made by lis pre- 
dlecessor. 

The result of such a construction necessarily is, that the 
officer charged with the expenditures of all subsequent appro- 
priations finds his whole action controlled and anticipated by 
the action of an officer who had preceded him, and to whom 
only the expenditure of a simgle appropriation had been 
intrusted. This construction treats the mischief intended to 
be guarded against by the statutes of the United States as 
being an attempt only to render the United States presently 
liable. It regards the contract as good in case an appro- 
priation is provided, although it contemplates that an appro- 
priation shall be made before it becomes operative. 

By the act of March 2, 1861, (12 Stat., p. 220. see. 10; Rev- 
Stat.. see. 3732,) it is provided : 

No contract or purchase on behalf of the United States 
shall be made, unless the same is authorized by law or is 
under an appropriation adequate to its fulfillment, exeept in 
the War and Navy Dopartments, for clothing, subsistence. 
forage, fuel, quarters, or transportation, which. however. 
shall not exceed the necessities of the current year.” 

Two classes of contracts are authorized by this section. 
one, Where the contract is authorized and an appropriation 
sufficient for its fulfillment is provided for; the other, where 
no appropriation sufficient to the completion of the contract 
is inade. That this contract (if the extent, and construction 
be given to it which is claimed by the contractor) was made 
under an appropriation adequate to its fulfillment is not con- 
tended; and it 1s only necessary, therefore, to consider 
whether it was authorized by law. 

It has been said by some of my predecessors that the pro- 
hibition of the statute is so direct and comprehensive, that 
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an authority to contract, where no appropriation adequate to 
the fulfillment of the contract Is made, should be expressly 
conferred, (4 Opin., 600; 9 Opin., 18.) Without discussing 
this question, however, in order that a@ eontract should be 
authorized by law if must appear either that express authority 
was given to make such contract, or that it was necessarily 
to be inferred from some duty imposed upon, or from some 
authority given to, the person assuming to contract on behalf 
of the United States. If the statute had directed that the 
Secretary should erect or contract for the erection of the 
building described, whose dimensions and plan were to be 
ascertained in the mode indicated by the original act, such 
authority might perhaps be inferred; or if such direction so 
to erect was given, provided such erection could be made for 
a certain specified sum, the authority to contract for the erec 
tion of the entire building (provided that the contract could 
be made within the limit indicated by the act of Congress) 
might also be inferred. When all that is done is the appro- 
priation of a certain sum to be expended ona certain struc- 
ture, the plan of which has been determined on, the authority 
to contract for the completion of the whole structure cannot 
be inferred. The contract is good to the extent of the appro- 
‘priation made, and just so far as sueh appropriation is ade- 
quate to its fulfillment. So far as it undertakes to do more 
than this, it is mvalid. Nor can sach a contract be binding 
so as to affix itself to future appropriations, even if it is sub- 
ject to the contingency that such appropriations shall be 
made. <A contract to pay for articles which would become 
necessary to a public work already entered upon in the course 
of its progress was held to be of no validity, even though it 
provided that such contract should depend for its validity 
upon the contingency that an appropriation should be made, 
and such appropriation was in fact thereafter made. (“ Piles 
for dry dock,” £ Opin., £90.) 

In the act of March 3, 1871, under which this contract was 
made, there was no authority given to erect the entire south 
wing of the building or to contract for it. The sum of %500,000 
was appropriated toward the construction of a building which 
would form, when completed, the south wing of a larger strue- 
ture thereafterwards to be erected. 
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There was no direction to the Secretary to erect the whole 
of the south wing (far less the entire structure contemplated) 
or to contract for it. So much money was put into his hands 
for a contemplated structure. That he was entitled to use 
toward such a structure only after the plans had been agreed 
upon in the manner provided for by the act. If, after such 
plans were made and approved, the sum could not have been 
used advantageously because inadequate to the completion of 
the strueture, it could not therefore be 1uterred that the au- 
thority of the Seeretary was extended so that he was author- 
ized by law to contract for the entire structure, or to make a 
contract which could be extended to the entire structure, sub- 
ject only to the contingency of subsequent appropriations. — If 
the appropriation contided to him could not have been used 
advantageously until the erection of the whole structure should 
be provided tor, that would not give him authority to erect 
the entire structure or to contract for its erection. It would 
render it necessary tor him to delay expenditures until such 
provision should be made. 

The inconvenience of constructing, or attempting to con- 
struct. a building without at its commencement ulaking a 
contract which shall fully provide for its completion is obvi- 
ous. That, unless this is done, the edifice may be, instead of 
a symmetrical structure, an inharmonious patcb-work, 1s also 
apparent. But this does not give authority by necessary in- 
ference to make such a contract. In many instances Congress 
has given authority to complete the work which it has pro- 
posed to do; but that authority cannot be inferred because 
it may appear upon careful examination by those who are 
charged with the appropriation that such authority would be 
judicious and desirable. 

[ am, therefore, of opinion that this contract, if it can prop- 
erly be construed as extending to all appropriations made for 
the entire structure, is invalid as not having been authorized 
by law. This view is fortified by the statute of July 25, 1868, 
(Rey. Stat., sec. 3733,) by which it is provided : 

‘¢No contract shall be entered into for the erection, repair, 
or furnishing of any public building, or for any public im. 
provement, which shall bind the Government to pay a larger 
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suin of money than the amount in the Treasury appropriated 
for the specific purpose.” 

Kven if this contract does not bind the Government to pay 
a larger sum of money than the amount appropriated for the 
specific purpose, if the construction be given to it which is 
claimed by Mr. Ordway it binds the Government either to 
pay this larger sum, or else not to continue to complete the 
structure which it is proposed to erect; because, according to 
his theory, if further appropriations be made his contract 
affixes itself at once to those appropriations. Such a contract 
is in violation certainly of the whole spirit of this latter stat- 
ute, if not in absolute violation of its express terms, 

I am, therefore, of opinion that the Secretary is not obliged 
to carry out this contract as made with Mr. Ordway so far as 
the appropriations intrusted to him are concerned, and that 
the contract does not have binding foree so far as it concerns 
subsequent appropriations, except so far as it may have been 
adopted and acted upon by those to whom the expenditure of 
such appropriations has been confided. 

It is, perhaps, unnecessary to consider the question whether 
this contract is or is not invalid upon the ground that it was 
not made upon such advertisement as is contemplated by the 
act of March 2, 1861. That statute provides for advertise- 
ment, except where the public exigency requires the imme- 
diate delivery of the articles or the performance of the service. 
Even if the authority be given to the officer of the Govern- 
ment to determine when the exigency exists which allows hin 
to dispense with the advertisement, such exigency cannot be 
extended by him beyond one of time only. It 1s quite clear 
that no immediate public exigency necessitated the immedi- 
ate delivery of the stone or the performance of preparing and 
dressing the same; and, in fact, such immediate delivery or 
performance was not contemplated. The material which was 
advertised tor was granite in the rough; but this forms but a 
small portion in value to that which was covered by the con- 
tract—not more than one-twentieth part. There was noadver- 
tisement for doing the large and expensive work of cutting 
and dressing the stone. The contract is to be taken as a 
whole, and that portion of it deemed valuable by the con- 
tractor relates entirely to cutting and dressing the stone, 
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which constitutes nineteen-twentieths of the expenditure to 
be made. 

It would seem that this work of preparing the stone was 
treated as coming within the exception of * personal service,” 
which may be contracted for without advertisement. If such 
latitude is given to this exception, nearly every contract, 
except for rough materials, may be treated as one for per- 
sonal service; as skilled and unskilled labor, and generally 
both, are needed in the performance of the larger number of 
Government contracts. It is not susceptible of being thus 
widely construed. A contract for personal service is one by 
which the individual contracted with renders Ins personal 
service to the Government through its agents, thus himself 
becoming the servant of the Government. The contractor 
was not such aservant. Lis performanee of his contract was 
not a personal service, and the workmen employed by him 
were not in any sense personal servants to the Government. 
They rendered no service to it; they were under the control 
of none of its officers, and did no work for it. The aid which 
they rendered the contractor in doing for the Government 
that which he agreed to do was, perhaps, personal service to 
him in the performance of lis contract, but was not a per- 
sonal service to the Government. The contract thns made 
for the dressing of the stone was made without any compli- 
ance with the law. Whether or not the provision for the 
advertisement of purchases and contracts is directory merely 
upon the officers of the Govermnent, or whether the failure 
to make such advertisement will avoid the contract, is a ques- 
tion still much disenssed. It is not necessary to decide it in 
this case, as, upon the other ground, I am of opinion that the 
contract is not obligatory upon the United States, except so 
farias it has been acted upon and assented to under each sub- 
sequent appropriation. 

Fowler’s case (38 C. of Cl. Rep., £5) is, to some extent, 
adverse to the view I have here expressed. In this it was 
held that, where Congress had authorized the enlargement 
of the Library of Congress in a certain specified manner, 
and appropriated $160,000 tor that purpose, to be expended 
by the direction of the Secretary of the Interior, and the See- 
retary, without advertising, had contracted for the extension 
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to the amount of $169,000, such contract was legal. The 
decision in this case was given by a divided court. The case 
was never carried further, and was not rediscussed in the 
Supreme Court. 

With much respect for the majority of that court, I am 
compelled to agree with the dissenting opinion which was 
civen in that ease. 

It remains only to be considered whether it is shown that 
this contract has been so ratified by subsequent legislation 
that it must be deemed now obligatory on the United States, 

It is not doubted that the legislative power, which has 
directed. in what manner contracts shall be made, may also 
legislate to give vitality to those made without authority or 
in disregard of the regulations which it las prescribed. — It 
should in such ease distinctly appear that there las been an 
intent to so ratify the contraet while vet executory in its char- 
acter and still wunperformed as to impose upon the officers of 
the United States the duty of executing it thereafter. 

Upon examining the statutes which follow that of March 
3, 1871, I do not find any legislative ratification of such a 
character of this contract. Nothing is anywhere said in rela- 
tion toit. The acts proceed only to continue the appropria- 
tions, and to transfer the expenditure of them from the 
Seeretary of State to the Secretary of War. 

Tam, therefore, of opinion that the contract with .Albert 
Ordway has no obligatory force and effect upon the United 
States, so far as it concerns appropriations made for the sev- 
eral portions of the building subsequently to the appropriation 
of March 3, 1871, except so far as it has been recognized and 
acted upon by giving orders proceeding from tle Secretary or 
officer to whom the expenditure of the subsequent appro- 
priations was intrusted. 

While there is no such ratification of the contract that it is 
compulsory that you should now proceed to execute it, it 1s 
proper to consider whether, under the legislation which has 
tuken place since it was made and in view of the history of this 
and similar contracts in connection with such legislation, you 
are now justified in proceeding with it without further adver- 
tisement to the extent of the appropriations in your hands, 
should you deem it advisable for the best interests of the 
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United States so to do, or if such modifications can be made 
in the contract as shall render it, in your opinion, advisable 
so to proceed. 

It is clearly important that the whole structure be made of 
material from the same quarry with that first used. The 
contracts known as the “15 per cent. contracts,” (in which 
that of Mr. Ordway is included,) have been the subject of 
frequent public discussion. While I have not been informed 
that any formal report had been made to Congress directly, 
or to the Committee on Appropriations, of the terms of this 
contract, it was a public and well-known fact that under con- 
tracts of this character the erection of most, if not all, of the 
public buildings then being constructed was proceeding. 
These contracts have also been the subjects of investigation 
and report by committees of Congress. They have not been 
ordered to be annulled, or the Secretary directed not to pro- 
ceed to execute them. On the contrary, appropriations 
towards the completion of the structure provided for by this 
contract have continued to be made. 

Under these circumstances, whatever may have been the 
original irregularity in their inception by reason of insuffi- 
cient advertisement, I consider that you are justified in pro- 
ceeding with this contract as it now exists, or as it may be 
modified, if you deem it proper so to do. 

Your letter contains the further inquiry, “ whether, under 
the 14th section of the act of July 17, 1862, the interest 
secured to J. Condit Smith in the contract with Albert 
Ordway, dated November 16, 1871, and subsequent orders 
given under the same by reason of the power of attorney 
given in 1874 by Albert Ordway to said Smith, has worked 
such a transfer of interest as to annul the contract in 
question.” 

By the statute referred to in your inquiry, it is required 
“that no contraet or order, or any interest therein, shall be 
transferred, by the party or parties to whom such contract or 
order may be given, to any other party or parties, and that 
any such transfer shall cause the annullment of the contract or 
order transferred so far as the United States are concerned.” 

I am of opinion that there has been such a transfer by Mr. 
Ordway as enables, upon this ground, the United States to 
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av oid. this contract. An irrevocable power of attomess was 
given by him to J. Condit Smith, by which Smith was to sign 
and receipt for all moneys due under said contract; and this 
power was not only nominally but actually irrevocable, and 
Smith clearly had an interest in the performance of the con- 
tract. The statute in question is, however, intended only for 
the benefit of the United States; and while it is said that 
such transfer shall cause the annullment of the contract or 
order transferred, it is intended only that it shall do so in 
case the United States declines to recognize such transfer. 
While, therefore, the United States may avail itself of such 
transfer. to annul the contract, it is not compelled so to do. 
Very respectfully, your obedient servant, 
CHAS. DEVENS. 
Hon. GEORGE W. McCCRARY, 
Secretary of War. 


PENSION AGENCIES AND AGENTS. 

The law concerning the establishment of pension agencies and the appoint- 
ment of pension agents, as it existed before and at the time of the adop- 
tion of the Revised Statutes, reviewed. 

Sections 4772, 4779, and 47c0 Rev. Stat. produce no change in the pre- 
vious state of the law on that subject. 

The President has authority to consolidate two or more pension agencies 
into one, by discontinuing some agencies and transterring the business 
thereof to others. 

Upon the discontinuance of an agency the official functions of the incum- 
bent cease; his hold on the office necessarily terminates with its extin- 
guishment, and the tenure-of-office law no longer applies. ; 

Incumbents of agencies, whose districts are subsequently enlarged by the 
transfer thereto of the business of discontinued agencies, are competent 
to perform the duties thereof as well after as before the enlargement, 
and new appointments are not made necessary by the change, It 1s 
otherwise with the incumbent of an agency which has been discon- 
tinned. The latter cannot be put in charge of another separate and 
distinct agency without a new appointment. 

A bond conditioned for the faithful discharge of all the duties of the office 
‘according to the laws and instructions which are now in foree, or which 
shall be in force at any time during” the continuance of the agent in 
oftice, will, in the ease of an agent whose agency is enlarged during his 
term in the manner above indicated and upon whom increased duties 
are thus devolved, subject the sureties thereon to liability after the 
enlargeinent of the ageney. 
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DEPARTMENT OF JUSTICE, 
May 3, 18707. 

Siz: In your letter of the 28th ultimo, relative to the sub- 
ject of reducing the number of pension agencies with a view 
to lessen the expenses of tlis branch of the public service, 
you refer me to sections 4778, £779, and 4780 of the Revised 
Statutes, and submit for my consideration the following ques- 
tions: 

1. “Does the law contained in said sections authorize the 
President to consolidate two or more agencies into one ?” 

2. “Tf such authority is conferred and should be exercised, 
what will be the status, under the law relating to the tenure 
of office, of an agent whose agency may be abolished by con- 
solidation with some other ?” 

3d. “ Will it be necessary to appoint agents for the new dis- 
tricts, or will it be competent for an agent of one of the old 
agencies, the identity of which has been lost in the consolida- 
tion, to perform the duties of pension agent of a new agency 
without a new appointment ?” 

4. “If so, can his old bondsmen be held for his transactions 
in the new agency, or must he execute new bonds ?” 

It may aid in forming a correct understanding of the sec- 
tions cited, and thus facilitate the solution of the first ques- 
tion especially, to review the law concerning the establishment 
of pension agencies and the appointment of pension agents as 
it existed before the adoption of the Revised Statutes. 

Previous to the act of February 5, 1867, chap. 32, (14 Stat., 
391,) the provisions of which on that subject are embodied in 
those sections, the authority to establish pension agencies 
and to appoint pension agents was vested in the Secretary of 
the Interior. This authority was derived from the acts of 
April 20, 1836, chap. 56, (5 Stat., 16,) and March 3, 1849, chap. 
108, (9 Stat., 395.) Thus, by the former act, which continued 
in force until the passage of the above-mentioned act of 1867, 
it was provided that pensioners should thereafter be paid 
‘Sat such times and places, by such persons or corporations, 
and under such regulations, as the Secretary of War may 
clirect 5° and by the latter act the power so conferred upon 
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the Secretary of War was transferred to the Secretary of the 
Interior. 

In connection with the matter in hand, I may also observe 
that the act of 1836 forbade any compensation or allowance to 
be made to the agents appointed thereunder without authority 
of law. Referring to tlis provision, Chief Justice Taney, in 
the case of The United States vs. White, (Taney’s C. C. Dec., 
156), remarks: * At that time the public money was deposited 
in banks, and the pensions paid by them; but this provision 
shows that it was the intention of Congress that this duty 
should always be superadded to the duties of some other 
appointment or office.” ILowever, by the act of February 20, 
1847, chap. 13, (9 Stat., 127,) the Secretary of War was author- 
ized “to make such compensation to agents for paying pen- 
sions as may be just and reasonable, to be paid out of the fund 
appropriated for the payment of revolutionary pensions, but 
in no case to exceed two per centtm on moneys disbursed by 
themn;” the amount of compensation allowed to any one agent 
not to exceed one thousand dollars per anntn. This is the 
first act making provision for the compensation of these agents 
by the Government. The resolution of July 17, 1862, (12 Stat., 
620,) and also the act of June 30, 1864, chap. 183, (13 Stat., 
d2,) Made further provision in regard to their compensation, 
retaining the feature of the law of 1847 by which a pereent- 
age on the amount disbursed is allowed, but enlarging the 
MALUNUM, » 

The foregoing presents the state of the law relating to the 
establishment of pension agencies and the appointment of 
pension agents as it stood at the time the act of February 5, 
1867, was passed. 

Recurring now to the act of 1836, it will be seen that the 
authority to establish such agencies thereby imparted was 
discretionary. Under that authority the head of Department 
invested therewith could locate the ageney at such place as in 
his judgment seemed most advantageous to the public service 
and the convenience of pensioners and fix its limits. It is 
fairly to be inferred that he could enlarge or diminish the 
bounds of an agency, or discontinue an agency at a particular 
place and create one in a different locality, in his discretion. 
Aud the practice was in contormity with this view. At the 
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same time the agent himself, whose appointment was by that 
act devolved upon the same head of Department, was liable 
to be displaced, cither by remoyal at the pleasure of the latter 
Officer, or by discontinuance of the agency. 

The aet of 1867 withdrew from the Secretary of the Interior 
the authority to establish -pension agencies, and placed it in 
the hands of the President; 1t also changed the mode of 
appointing pension agents. But, aside from this, the law was 
thereby left to remain substantially as it was before, under 
certain restrictions which will be stated presently. 

By that act the President is “authorized to establish agen- 
cles for the payment of pensions granted by the United States 
achererer, in his judgment, the public interests and the convenience 
of the pensioners require: * * * Provided, That the num- 
ber of pension agencies in any State or Territory shall in no 
case be increased hereafter so as to exceed three, and that no 
such agency shall be established in addition to those now ex- 
isting in any State or Territory in which the whole amount of 
pensions paid during the fiscal year next preceding shall not 
have exceeded the sum of five hundred thousand dollars.” 

Tere the authority given to the President is discretionary, 
and, within the limitations placed upon its exercise by the 
proviso, is essentially the same as that with which the Seere- 
tary of the Interior was previously clothed. The latter, as I 
have already observed, under the power conferred by the act 
of 1836, could establish agencies, extend or contract their 
limits, and discontinue any of them, in his discretion ; and 
the practice under that act accorded with this understanding 
of it. The former, under the power granted by the act of 1867, 
might, in his diseretion, establish agencies, subject to two 
conditions, viz: (1) that their creation would not increase the 
number then existing In any State or Territory where the 
whole amount of pensions paid during the previous fiscal year 
did not exceed five hundred thousand dollars; (2) that their 
creation would not txcrease the number in any State or Ter- 
ritory so as to exceed three. On the other hand he might, 
in his discretion, agreeably to the view here taken of the 
scope of the same power, enlarge or diminish or discontinue 
any of the agencies already established. Congress saw fit, 
In the provision quoted above from the last-mentioned act, to 
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set bounds to the creation of new agencies, but manifested 
therein no intention to further limit or modify the authority 
previously committed to and exercised by the executive 
branch of the Government. 

In regard to the appointment of pension agents, the act of 
1867 devolved this upon the President, with the advice and 
consent of the Senate, and provided that the appointees 
should “hold their offices for the term of four years and until 
their successor shall have been appointed and qualified.” 
It also provided that they should “ give bond, with good and 
sufficient sureties, for such amount and in such form as the 
Secretary of the Interior may approve.” Theretofore pen- 
sion avents gave bond under the provisions of the act of May 
24, 1828, chap. 109, with two or more sureties, to be approved 
by the Secretary, in such penalty as he might direct, for the 
faithful discharge of their duties. 

Yet the change in the mode of appointment, and the regu- 
lation as to the term of the office, made by the act of 186%, 
did not of themselves produce any material alteration of the 
law with respect to the displacement of the agent. This, as 
before, might have happened in either of two ways: first, 
through the exercise of the power of removal by the Presi- 
dent, which was then absolute; second, by the discontinu- 
ance of the agency. The authority to discontinue an agency, 
and the authority to remove the officer, though co-existing In 
the President, were separate and distinct powers; and the 
loss of the one would not involve a loss of the other. Thus, 
Congress night have reserved solely to itself the power over 
the creation of agencies, the determination of their Jimits, 
&e., leaving the power to remove the officers appointed 
thereto in the hands of the Executive; or (as soon after did 
actually take place by force of the tenure-of-oflice acts) have 
qualified the power of removal, leaving with the President, 
modified or unmodified, the other power. 

I pass now to the acts just adverted to, viz, the act of 
March 2, 1867, chap. 15-4, (14 Stat., 430,) and the act of April 
5, 1869, chap. 10, (16 Stat., 6.) The effect of these acts, as 
already intimated, was to qualify the power of removal. 
Thereafter the agent ceased to be removable at the pleasure 
of the President. Solong as the agency existed to which he 
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was appointed, though he might be suspended by the act of 
the President along, he could not be wholly displaced by the 
Jatter except with the concurrence of the Senate. But I per- 
ceive nothing in these acts that affects the discretionary 
authority previously reposed by Congress in the President 
over the existence of the agency itself. Whilst the tenure of 
the agent was: more firmly established, the duration of the 
agency continued to be subject to the exercise of that author- 
ity whereby it might at any time be terminated. With the 
extinction of the agency, the official functions of the agent 
would necessarily end. 

As both illustrative of and authoritative upon this point, 
the practical construction which Congress las placed upon 
the power granted that body by the Constitution to “ ordain. 
and establish” inferior courts from time to time, may be 


appropriately referred to. Notwithstanding the judges who. 


may be appointed to such courts are to hold their offices by 
a life tenure under an express provision of the Constitution, 
Congress has in effect construed that grant to authorize the 
abolishment of these courts, as well where the same have 
Incumbents as where they are vacant. See the act of March 
§, 1802, chap. 8, (2 Stat., 132,) and the act of July 27, 1866, 
chap. 280, (14 Stat., 300.) By operation of the former of these 
acts, several judges, appointed to courts established under 
said grant by a previous law of Congress, were thrown out of 
office. 

The result thus far reached upon the subject of the present 
inquiry may be summed up as follows: 

1. Under the act of February 5, 1367, it was discretionary 
with the President not only to create agencies for the pay- 
ment of pensions within the limitations imposed by the pro- 
viso above referred to, but to enlarge or diminish the bounds 
of such agencies after their creation, or to discontinue any of 
them. This authority was a continuing one, and capable of 
being exereised at any time. 


®, Under the same act the President was authorized to. 


appoint pension agents, with the advice and consent of the 
Senate. Yet by the effect of the tenure-of-oftice acts of 1867 
and 1869 the agents thus appointed were not removable at 
the pleasure of the President, but were continued In office 
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until their successors should be appointed and qualified, this 
being the limitation of their teri. 

3. The tenure-of-oftice acts in no wise affected the authority 
of the President over the agency as deseribed above. Hence 
it was competent to him, in the exercise of that authority, to 
discontinue an agency whenever and wherever in his judg- 
ment the public interests required this to be done, and the 
effect of such action would be to terminate the official rela- 
tions of the agent with the Government. 

Such appears to have been the state of the law at the period 
of the adoption of the Revised Statutes, and, on examination 
of the sections to which you in your letter refer me, I can 
discover no change tmntroduced thereby. Section 4778 does 
nothing more than reproduce the law as it previously existed 
respecting the appomtment of pension agents and the term 
and tenure of their offices; section 4779 is a re-enactment of 
the previous law relating to the bonds of such agents ; while 
seetion £780 is almost a literal reproduction of the previous 
law concerning the establishment of pension agencies; the 
authority given the President by this section with respect to 
these agencies being the same precisely as was imparted to 
him by that law. 

In response, then, to the first question which you propose, 
IT answer that the law contained in those sections authorizes 
the President to consolidate two or more pension agencies 
into one, by discontinuing such as it is contemplated to dis- 
pense with, and transferring the business thereof to such as 
it is contemplated toretain. Oneof my predecessors in office 
has held that an act of the late administration, in January, 
1871, consolidating two agencies previously established in the 
city of New York, was a valid exercise of power. (14 Opin., 
147.) 

To your second question T answer, that upon the discon tin- 
uance of an agency the official functions of the incumbent 
cease. ILis hold on the office necessarily terininates with its 
extinguishment, and the tenure of office law no Jonger 
applies to him; he has no status under that law. 

In regard to the third question, if, by “new districts,” 
therein mentioned. are meant the districts of agencies already 
established which may be enlarged by the transfer thereto 
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of the anineas of other agencies that may be tiscondinnel: 
I answer that the incumbents of the agencies thus enlarged 
are competent to perform the duties thereof as well after as 
before the enlargement, and that new appointments are not 
required by the change. but an agent whose agency has 
been discontinued cannot be put in charge of another sepa- 

‘ate and distinct ageney without a new appointment. 

The bond required of pension agents, according to the 
form before me, is conditioned, among other things, for the 
faithfid discharge of all the duties of the otlice “aceording to 
the laws and instructions which are now in force, or which shall 
ve in force at any time during the continuance of the agent 
in office.” This seems to be broad enough to cover the case of 
an incumbent of an agency whieh may be enlarged during 
his ineumbeney in the manner indicated in the preceding 
paragraph, and upon whom increased duties may in conse- 
quence devolve. Presuming that the fourth question refers 
to such a case, [ answer that, in my opinion, the sureties on 
the official bond of the incumbent would continue lable after 
the enlargement of the agency and whilst he remained in 
ottice. 

Iam, sir, very respectfully, your obedient servant, 
CILAS. DEVENS. 
Hon. CARL SCHURZ, 
Secretary of the Interior. 


FIFTEEN PER CENT. CONTRACTS. 


The contract made with C. P. Dixon, October 10, 1273, for eranite, and 
for cutting and dressing the same, for the Philadelphia post-oftice 
building, is not obligatory upon the United States so far as if now 
remains executory and unpertormed, and the Secretary of the Treas- 
ury need not proceed with it under the appropriations in his hands, 
unless he deems it for the interests of the Government to do so. 

Advertisement for proposals having been made for the rough stone from 
the quarry, but not for the cutting and dressing of it, before letting 
the said contract: Held that the cutting and dressing were not within 
the exception of “personal services” in section 3709 Rev. Stat., and 
that such advertisement did not meet the requirements of said section 
as regards the contract actually entered into. 

The “ publie exigency” contemplated by that section is one of timeonly. 
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The provision in same section requiving articles or services to be obtained 
by “open purchase or contract at the place and in the manner in 
which such articles are usually bought and sold, or such services 
engaged between individuals,” does not apply to a contractor with the 
United States. 





DEPARTMENT OF JUSTICE, 
ay 3, 1877. 

Sirk: In answer to your letter of the 6th ultimo, making 
certain inquiries on the subject of the contract with C. P. 
Dixon for granite, and for cutting and dressing granite, for the 
Philadelphia post-office building, I have the honor to reply : 

The whole subject of the “15 per cent. contracts,” as they 
are termed, (in which the contract with Mr. Dixon is included,) 
was carefully considered by me in an opinion to the Secretary 
of War of the 27th ultimo, in answer to a communication 
from him dated the 3d ultimo. Of that opinion I have 
already firnished you a copy; and I beg that it may be con- 
sidered in connection with this letter, as the answer there 
given furnishes the reasons for my reply to inost of the 
jhqturies in your communication. 

The act of June 8, 1872, authorized the Secretary of the 
Treasury to purchase a site for «w post-oflice in the city of 
Philadelphia, and to erect a building thereon at a cost, 
including the cost of the ground and premises so purchased, 
not exceeding the sum of $1,500,000. No appropriation was 
made by this act; but by the act of March 3, 1873, the lim- 
itation upon the cost of the building and its site was raised 
to $3,000,000, and the sum of $1,500,000 was appropriated to 
purchase the site and commence the erection of the building. 
The act of June 23, 1874, further appropriated the sum of 
$750,000, and limited the cost of the building, exclusive of 
the site, to $4,000,000. Appropriations have since been 
made for the continuance of the work in various amounts, but 
the limitation upon the cost of the building has not been in 
any way altered. 

The contract with Mr. Dixon was made on the 10th day of 
October, 1873, between Mr. Mullett, as Supervising Architect 
of the Treasury, acting by authority of the Secretary of the 
Treasury, and Mr. Dixon. It was not a contract that the 
building showd be erected for any specific sum, but bound 
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the contractor to furnish stone, and the dressing of the same, 
upon terms therein stated, for the completion of the structure, 
as such stone might be ordered from time to time by the Sece- 
retary of the Treasury. It was a contract, therefore, entirely 
indefinite as to the amount of expenditwe wlich might be 
Incurred wnder it; and it is understood to be claimed by the 
contractor that it so aftixed itself to all appropriations which 
might subsequently be made for the construction of the 
building, that he under it is entitled to furnish the stone, and 
the dressing of the same, upon the terms therein stated, no 
iInatter what may be the amount of expenditure involved. 

Assuming that a contract might have been made which 
would have been authorized by law, if made for the erection 
of the building for the sum or sums named in the act of 
appropriation, it does not follow that a contract of this char- 
acter, 1f such construction can be given to it as is claimed, 
could properly lave been entered into. If it were so, the 
limitation upon the cost of the building and site imposed by 
Congress would be entirely annulled, and the United States 
involved in an indefinite expenditure for the Inulding in 
question. 

Tam of opinion that this contract is not obligatory upon 
the United States, except so far as orders have been given 
under it, and it has been recognized by the successive Secre- 
taries of the Treasury since it was made; that it cannot 
have the effect claimed for it by the contractor; and that you 
are not now obliged to recognize it and carry it owt to the 
extent of the appropriations now in your hands, or which 
may hereafter come to your hands, unless you are of opinion 
that such a course 1s demanded by the interests of the United 
States, or unless such modification may be made in the con- 
tract as shall render it, in your opinion, expedient that it he 
‘arried out to the extent of the appropriations in vour hands. 
Unless the contraet was made by the Secretary of the Treas- 
ury withm the mits imposed by law, he did not have 
authority to bind lis successors, or to make a contract which 
Should aflix itself to subsequent appropriations made by 
songress. It was in his power only to provide for the 
expenditure of the sum which was placed in his hands for the 
erection of the structure and purehase of the site. 
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I proceed to answer the inquiries proposed in your letter 
servatim. 

The first and second inquiries are, “ Whether these contracts 
thus entered into were authorized by law, in view of section 
3709 Rev. Stat... which provides that all purchases and con- 
tracts for supplies or services, &¢., Shall be made by adver- 
tising, &e., there having been no advertisement for the cut- 
ting of the granite, but only tor the stone rough from the 
quarry,” and “ Whether, under the same section, 3709 Rev. 
Stat., these contracts for cutting granite can be construed as 
coming within the exception as being for ‘personal services.” 

No such advertisement as was required by law was made 
for the contract In question. The advertisement only ealled 
for proposals for furnishing the rough stone, while the con- 
tract as actually entered into embraced an amount from ten 
to twenty times as large for the cutting and dressing of the 
stone. 

This contract for cutting and dressing the granite cannot 
be considered as coming within the exception © for personal 
services,” as the men actually doing the work were not servy- 
ants of the United States, and the contractor himself was 
bound by the terms of his contraet only with the United 
States, but was not ifs personal servant. 

The third and fourth inquiries are “ Whether, upon the facts 
stated,” (in Mr. I*rench’s letter,) “the contracts for cutting 
granite can be considered as coming within the provisions of 
the same section, 3709 Rev. Stat., as being ‘required by the 
public exigency,” and & Whether the decision of the Govern- 
ment officer making such contract Is conclusive that the ‘pub- 
lic exigency’ did exist.” 

The “public exigeney” contemplated by this section is one 
of time only. While the officer intrusted with making the 
eontract may be entitled himself to adjudicate whether or not 
the facts are such as to require immediate delivery of the arti- 
cles contracted for, or the inmediate rendering of the service 
desired, yet the exigency cannot be extended beyond that of 
time only, and if he adjudicates any other state of facts to be 
an exigency he is not proceeding within the authority given 
him by law. 

That there was no exigeney of time in the present ease is 
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clear from the character of the contract itself, which contem- 
plated that it might be many years before the articles con- 
tracted for would be furnished, and the contract itself did not 
purport to be made upon any exigency of time. 

The fifth inquiry 1s, ‘Whether, if such ‘public exigency’ 
must be deemed to have existed, the contract is binding upon 
the United States, if the articles or service were not procured 
by the contractor ‘by open purchase or contract at the place 
and in the manner in which such articles are usually bought 
and sold, or such services engaged, between individuals,’ as 
provided in the last clause of said section 3709.” 

An answer to this inquiry is perhaps superfluous in connec- 
tion with the answers heretofore made. I do not understand 
that the prohibition upon the officers of the United States to 
obtain articles or service except by “open purchase or con- 
tract at the place and in the manner in which such articles 
are usually bought and sold, or such services engaged between 
individuals,” applies to a contractor with the United States. 

The sixth inquiry is, “Whether these contracts, in view of 
sections 3732 and 3733 Rev. Stat., so far as they extend 
beyond the current financial year during which they are exe- 
cuted, can be held as binding upon the United States;” and 
the eighth inquwry is, “In what manner such 15 per cent. con- 
tracts, so far as unfinished, if held to be illegal, can be avoided 
by the Secretary of the Treasury ?” 

The answer to these inquiries is given in the earlier portion 
of this opinion. I am of opinion that these contracts are not 
obligatory upon the United States, so far as they now remain 
executory and unperformed, and that you are now entitled to 
decline to proceed with them so far as the appropriations in 
your hands are concerned, unless you shall deem it for the 
interests of the United States so to proceed. 

~The seventh and ninth inguries embrace a somewhat dit- 
ferent subject, and are, “Whether said C. P. Dixon, upon the 
facts disclosed in Mr. French’s report, holds any property, 
rights, or credit of the United States—by reason of his pur- 
chase of the Dix Island property for the grossly inadequate 
price of $1,461.32 given for property worth more than 
$100,000, and by his receiving for a part of such property, 
upon a reappraisment thereof, about 8£0,000 from the United 
aP 
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States—by a title so illegal or inequitable that he can be com- 
pelled to account therefor, considering the approval given to 
these transactions by the various officers of the Government 
as stated in said report ;” and “* Whether, if such liability on 
the part of said Dixon to account for such property, rights, 
or credit exists, the Secretary of the Treasury may rightfully 
withhold payments which are due, or to become due, to said 
Dixon under the contract of October 10, 1873.” 

The contract made with Mr. Dixon, by which he purchased 
the property for the price named, (which is certainly very far 
below the amount which it cost the United States, and appar- 
ently is entirely inadequate to its value,) 1s one which was 
made by a bid at public auction. After the sale had been 
entirely completed the property was again taken by the 
United States. The whole subject of the sale at public auc- 
tion and the taking of the property by the United States 
was considered by the then Secretary of the Treasury. under 
a full report upon the subject from the Solicitor of that 
Department. A variety of claims were made by Mr. Dixon 
not necessary to be particularly stated, and upon the recom- 
mendation of the Solicitor of the Treasury the then Secre- 
tary, Mr. Bristow, agreed that the value appraised at the 
time the property was taken by the United States should be 
paid to Mr. Dixon, provided that he would accept it in full 
satisfaction of all claims that have or may arise in regard to 
the transaction. The whole subject was therefore before the 
Secretary, and, upon full consideration and advisement with 
the law officer of his Department, the settlement made was 
assented to. In so doing, Iam of opinion that he acted within 
the scope of his authority, and that it is not now possible to 
set aside the transaction of the sale of these articles to Mr. 
Dixon, or the subsequent purchase of them by the United 
States. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. JOHN SHERMAN, 

Secretary of the Treasury. 
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AMENDMENTS OF REVISED STATUTES. 


The amendments of sections 2659 and 2660 Rev. Stat., made by the act 
of February 27, 1277, chap. 69, are not retroactive. That act takes 
effect, not froin the date of the Revised Statutes which it amends, but 
from the date of its own enactment, except in a case where (as in the 
amendment of section 1375) the purpose to make it retrospective is dis- 
tinetly indicated. (Opinion of April 7, 1277, referred to and reattirined. ) 


DEPARTMENT OF JUSTICE, 
Way 4, 1877. 

Stir: In your letter of the 2d instant, you inform me that 
‘Sit is claimed in behalf of certain officers interested that the 
amendments made to sections 2659 and 2660 of the Revised 
Statutes by act of Congress entitled ‘An act to perfect the 
revision of the statutes of the United States and of the stat- 
utes relating to the District of Columbia,’ approved Feb- 
ruary 27, 1877, are retroactive, and that said amended sec- 
tions have the same force and effect as though originally 
enacted as they now stand.” 

This claim appears to me unfounded. There is nothing in 
the language of the law from which it can be properly inferred 
that these amendments were intended to be retroactive in 
their operation; and the statute as a whole must be consid- 
ered as taking effect, not from the date of the Revised Stat- 
utes which it undertakes to amend, but from the date of its 
own enactment. The intent to raise the salaries of the offi- 
cers interested, after the services rendered by them were per- 
formed, by a retroactive amendment, should appear either by 
language express in its character or clearly open to snch 
inference. No intent of this character appears. 

In answer to the Secretary of War, on the 7th ultimo, I 
had the honor to inform that officer that, in iny opinion, the 
statute in question was one in its character prospective only, 
tunless it should be found in reference to certain of the provis- 
ions that they are specially made retrospective, in which case 
a different rule would prevail. I inclose a copy of that opin- 
ion, aS giving a more full statement of the reasons for the 
view which I now indicate. 

At the time that opinion was written I had not observed 
that in reference to the amendment made to section 1375 of 
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the Revised Statutes language was used which clearly gave 
it a retrospective character. 

The fact that such language was used in reference to one 
amendment fortifies the argument that the general purpose 
of the act is prospective in its operation, and that it is retro- 
spective only where that purpose is distinctly indicated. 

Very respectfully, your obedient servant, 
CITAS. DEVENS. 

Hon. JOHN SUERMAN, 

Secretary of the Treasury. 


APPRAISER GENERAL AT NEW ORLEANS. 


The provision in the act of March 3, 1257, chap. 102, which authorized 
the appointment of an additional appraiser general, (who was assigned 
to duty at the port of New Orleans,) was repealed by force of section 
5596 Rev. Stat. 

Sections 2726 and 2728 Rev. Stat. do not, by implication, authorize the 
appointment of a general appraiser in addition to the number author- 
ized by section 2603 Rev. Stat. 

Accordingly no authority of law exists for continuing the oftice of general 
appraiser at New Orleans. 

DEPARTMENT OF JUSTICE, 
May 9, 1877. 
Siz: In your letter of the 30th ultimo, you inform me that 
the provision in the act of March 3, 1851, chap. 38, which 
authorized the appointment by the President, with the advice 
and consent of the Senate, of four appraisers of merchandise, 

(known as general appraisers,) is embodied in section 2608 of 

the Revised Statutes, but that the provision in the act of 

March 3, 1857, chap. 108, which authorized the appointment, 

in like manner, of an additional appraiser general, to be 

employed in certain districts, namely, the “ districts or ports 
of Florida, Alabama, Mississippi, Louisiana, and Texas,” is 
omitted from the Revised Statutes; and, directing my atten- 
tion to sections 2726 and 2728 of the revision, you request an 
opinion from me upon the question whether there is any 
authority of law for the continuance of the last-mentioned 
office. 

It is to be observed, in this connection, that the four gen- 
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eral appraisers authorized by the act of 1851 were not attached 
to particular ports or districts by the act itself; but, by regu- 
lation of the Secretary of the Treasury, made pursuant to 
authority given by the act, they were assigned to duty at 
particular ports, as follows: One such appraiser to each of 
the ports of Baltimore, Philadelphia, New York, and Boston. 
So.the additional’ appraiser general authorized by the act of 
1857, though not attached to any particular port or district 
by that act, was in like manner assigned to duty at the port 
of New Orleans. 

The provision in the act of 1857, referred to, appears to 
have been repealed by force of section 5596 of the Revised 
Statutes; so that, since the revision, the number of general 
appraisers authorized must be deemed to be limited to four, 
as provided for in said section 2608, unless an additional 
officer of that description is impliedly authorized by said sec- 
tions 2726 and 2728. 

Section 2726 fixes the salary of the general appraiser at 
New York; and section 2728 fixes the salaries of the “ local 
appraisers and general appraisers” at Boston, Philadelphia, 
Baltimore, and New Orleans. There being four places named 
in the latter section, if it were susceptible of no other con- 
struction than that Congress meant thereby to provide for at 
least one general appraiser at each place, (which, with the 
one provided for in section 2726, would make five such 
appraisers,) the inference would seem to be warranted that 
the appointment of a general appraiser for each place was 
contemplated. But it admits of a different construction, and, 
considered in connection with the repeal of the provision in 
the act of 1857, and the restriction in section 2608 as to the 
number of appraisers authorized, one more consonant with 
this legislation. The chapter to which it belongs deals spe- 
cially with the * qualifications, pay, and duties” of the customs 
officers; whilst the establishment of collection districts and 
ports, and the appointment of officers therefor, are specially 
dealt with in the next preceding chapter; and it is, I think, 
to be understood as though it read in this wise: “ The local 
appraisers and the general appraisers, either or both, as the 
case may be, who are authorized by the preceding chapter to 
be appointed at Boston,’ «e. 
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My conclusion is that sections 2726 and 2728 do not, by 
Impheation, authorize the appointment of a general appraiser 
in addition to the number authorized by section 2608. 

In answer to your question, then, [ have the honor to state 
that, in my opinion, no authority of law exists for the con- 
tinuance of the office to which you refer. 

I am, sir, very respectiully, 


CHAS. DEVENS. 
lion. JOHN SUERMAN, 


Secretary of the Treasury. 


USE OF THE OFFICIAL ENVELOPE. 


Sections 5 and 6 of the act of March 3, 1877, chap. 103, providing for the 
use of the official envelope, do not forbid the use of stamps by the Execu- 
tive Departinents. Each Department designated in section 2 of the act 
of March 3, 1277, chap. 102, and in the corresponding provision in the 
act of August 15, 1376, chap. 287, may, in its discretion, use stamps for 
official mail matter under and in conformity to these acts, or use the 
ofticial envelope for such matter under and in conformity to sections 
§ and 6 of the act of March 3, 1877, chap. 103, or it may use both. 

The use of the official envelope is limited to the Executive Departments, 
and the bureaus or offices therein, at the scat of Government. 

Only those bureaus and offices can be deemed bureaus or offices in any of 
these Departments which are constituted such by the law organizing 
the Department; the latter, with its bureaus or offices, being in con- 

_templation of the law an establishment distinct from the branches of 
the public service and the officers thereof which are under its super- 
Viston. 

The provisions of the act of March 8, 1577, relating to the official envelope, 
do not extend to the Executive. In the absence of a special provision 
for stamps for his official mail matter, the appropriation for contingent 
expenses of the Executive oflice is applicable to that object, and to the 
extent that it is so applied authority exists for the issue of stamps to 
him. 

The State and other Departments named in section 2 of the act of March 3s 
1°77, chap. 102, being thereby authorized to make requisition for stamps 
‘not exceeding the amount stated inthe estimates” submitted to Con- 
gress, semble that where one of these Departments has failed to submit 
an estimate it is precluded from making the requisition, and thus is 
restricted to the use of the ofticial envelope. 

The provision in the act of February 27, 1277, chap. 69, amending section 
3915 Rev. Stat., does not authorize the issue of official postage-stamps 
for the use of the Post-Oftice Department during the next fiscal year, if 
no appropriation has been made therefor. In this case the use of the 
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oficial sneelane: tnnder the act of March 3, 1877, chap. 103, is the only 
mode of transmitting mail matter which w ill be available to that Depart- 
ment and the bureaus or oftices therein during that year. 

What provision exists in such case for official mail matter of postmasters 
considered and stated. 


DEPARTMENT OF JUSTICE, 
say 16, 1877. 

Sir: Your letter of the 4th instant, inclosing a paper sub- 
mitted to you by the chief of the stamp division of your 
Department, presents for my consideration substantially the 
following case and questions: 

The act of February 27, 1877, chap. 69, entitled “An act to 
perfect the revision of the statutes of the United States,” &c., 
contains the following provision : 

“Section thirty-nine hundred and fifteen is amended by 
adding at the end of the section the following: ‘The Post- 
master-General shall cause to be prepared a special stamp or 
stamped envelope, to be used only for official mail matter, for 
each of the Executive Departments, and said stamps and 
stamped envelopes shall be supplied by the proper officer of 
said Departments to all persons under its direction requiring 
the same for official use; and all appropriations for postage 
made prior to March third, eighteen hundred and seventy- 
three, shall no longer be available for said purpose; and all 
stamps and stamped envelopes shall be sold or furnished to 
said several Departments or clerks only at the price for which 
stamps and stamped envelopes of like value are sold at the 
several post-offices.’” (Session Laws, 2d sess. 44th Cong., 
p. 250.) 

By the act of March 3, 1877, chap. 102, making appropria- 
tions tor the legislative, executive, and judicial expenses for 
the year ending June 30, 1878, it is provided as follows: 

“SeEc. 2. That the Secretaries respectively of the Depart- 
ments of State, Treasury, War, Navy, and Interior, and the 
Attorney-General are authorized to make requisitions upon 
the Postmaster-General for the necessary amount of postage- 
stamps for the use of their Departments, not exceeding the 
amount stated in the estimates submitted to Congress; and 
upon presentation of proper vouchers therefor at the Treas- 
ury, the amount thereof shall be credited to the appropria- 
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tion for the service of the Post-Office Departinent for the same 
fiscal year.” (Lbid., p. 319.) 

A provision exactly like the one just cited is also found in 
the act of August 10, 1876, chap. 287, making appropriations 
for the legislative, executive, and judicial expenses for the 
year ending June 30, 1877. (See Session Laws, 1st sess. 44th 
Cong., pp. 169-70.) 

In the act of March 3, 1877, chap. 103, entitled “An act 
establishing post-roads, and for other purposes,” are found 
these provisions: 

“Sec. 0. That it shall be lawful to transmit through the 
mails free of postage any letters, packages, or other matters 
relating exclusively to the business of the Government of the 
United States: Provided, That every such letter or package, 
to entitle it to pass free, shall bear over the words ‘ Official 
business’ an indorsement showing also the name of the Depart- 
ment, and if from a bureau or office, the names of the Depart- 
ment and bureau or office, as the case may be, whence trans- 
mitted. Andif any person shall make use of any such official 
envelope to avoid the payment of postage on his private 
letter, package, or other matter in the mail, the person so 
offending shall be deemed guilty of a misdemeanor, and sub- 
ject to a fine of three hundred dollars, to be prosecuted in 
any court of competent jurisdiction. 

“SEc. 6, That for the purpose of carrying this act into 
effect, it shall be the duty of each of the Executive Depart- 
ments of the United States to provide for itself and its sub- 
ordinate offices the necessary envelopes; and, inaddition to 
the indorsement designating the Department in which they 
are to be used, the penalty tor the unlawful use of these envel- 
opes shall be stated thereon.” (Session Laws, 2d sess. 44th 
Cong., pp. 335-6.) 

No appropriation is made for official postage-stamps for 
the Executive office, or for the Post-Office Department, for 
the fiscal year ending June 30, 1878; and, among the esti- 
mates of appropriations required for the service of the same 
fiscal year submitted to Congress by the Secretary of the 
Treasury, December 4, 1876, (Ex. Doc. No. 5, 44th Cong., 2d 
sess.,) none for official postage-stamps for the Department of 
State appears. 
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Hereupon the following questions arise : 

(1.) Is the use of official envelopes, authorized by the act ° 
last referred to, so imperative upon the Executive Depart- 
meuts that the latter are not at liberty to use the stamps 
mentioned in the other acts above cited? Or is it discre- 
tionary with such Departments to use either the official 
envelopes, or the stamps, or both? 

2.) Is the use of the official envelopes limited to the Exec- 
utive Departments and the bureaus or offices therein at the 
Seat of Government, or does their use extend to subordinate 
officers throughout the country, such as postmasters, collect- 
ors of internal revenue, pension agents, registers of land 
Offices, &c.? 

(3.) Is there any authority for the issue of stamps to the 
Executive and to the Post-Office and State Departments dur- 
ing the next fiscal year ? 

1. The provisions of the post-roads act of March 3, 1877, 
authorizing the use of official envelopes, do not in terms 
forbid the future use of stamps by the Executive Depart- 
ments. Whether they in effect amount to such a prohibition 
is a question of legislative intent, which must be determined 
by viewing them in connection with the other statutory pro- 
visions mentioned relating to the same subject-matter. 

The provision quoted from the act of February 27, 1877, 
passed but four days previously, indicates that Congress then 
contemplated a continuance of the use of stamps by the sev- 
eral Departments for official purposes; whilst the section 
quoted from the appropriation act enacted on the same day 
(March 3, 1877) makes specific provision for the use of stamps 
for such purposes by the Departments named therein during 
the next ensuing fiscal year. At the same time, under the 
appropriation act of August 15, 1876, a similar provision 
existed for the current fiscal year. 

The two sections already cited, providing for the use of 
ofticial envelopes, operate from the date of the act in which 
they appear. If this provision was meant to supersede the 
other, if it was meant to exclude or forbid the use of stamps 
by the Departments, the enactment of those sections at once 
abrogated the authority for such use during the current fiscal 
year previously given by the act of August 15, 1876. But 
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such an intention 1s hardly consistent with the action of Con- 
gress continuing the same authority during the next fiscal 
year, by a statute passed on the very day of the passage of 
the statute containing those sections. Indeed, this action 
manifests an intention quite the contrary. 

The statutes just adverted to, bearing the same date, stand 
on a footing of equality as expressions of the legislative will, 
and their provisions must be so construed, if possible, as to 
give effect to each. AAs no repugnancy exists between the 
particular provisions to which reference is made, and each of 
them is capable of operating along with the other, it seems 
to me that they must be regarded as intended so to operate. 
Thus, two modes appear to be provided for transmitting offi- 
cial matter through the mail during the next fiscal year; and, 
in the absence of anything in the law indicating a different 
intent, it may well be presumed that the same modes were 
meant to be available for use during the remainder of the cur- 
rent fiscal year. 

The conclusion is, that the above sections, authorizing the 
use of official envelopes, do not forbid the use of stamps by 
the Departments. Each Department designated in the pro- 
visions cited above from the appropriation acts of August 15, 
1876, and March 3, 1877, is at liberty to use stamps for offi- 
cial purposes under and in conformity to those provisions, as 
well as to use official envelopes for the same purposes under 
and in conformity to the provisions cited from the post-roads 
act of March 3, 1877; and the use of either the one or the 
other, or both, is left discretionary therewith. 

2. In regard to the inquiry, whether the use of the official 
envelope is limited to the Executive Departments and the 
bureaus or offices therein at the seat of Government, I 
think that an aflirmative answer is required by the language 
of the statute. 

The general clause in section 5, quoted above, viz, “ that it 
shall be lawful to transmit through the mail, free of postage, 
any letters, packages, or other matters relating exclusively 
to the business of the Government,” is qualified by the proviso 
in the same section, which requires the letter or package to 
have indorsed thereon “the name of the Departinent, and, if 
from a bureau or office, the names of the Department and 
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bureau or office, as the case may be, whence transmitted.” 
That the word “Department” here means Executive Depart- 
ment is indicated by the language employed in the next see- 
tion, requiring “each of the Executive Departments” (for 
the purpose of carrying the law into effect) “to provide for 
itself and its subordinate offices the necessary envelopes”; 
and that the words * bureau or office” mean a bureau or oftice 
wn such. Executive Department is to be implied from the 
requrement that the name of the Department shall appear 
on the letter or package with that of the office or bureau. 

The several Executive Departments are by law established 
at the seat of Government; they have no existence else- 
where. Only those bureaus and offices can be deemed bureaus 
or offices in any of these Departments which are constituted 
such by the law of its organization. The Department, with 
its bureaus or offices, is in contemplation of the law an estab- 
lishment distinct from the branches of the public service and 
the offices thereof which are under its supervision. Thus, 
the office of postmaster, or of collector of internal revenue, 
or of pension agent, or of consul, 1s not properly a Depart- 
mental oftice—not an oftice in the Department having super- 
vision over the branch of the public service to which it 
belongs. True, an official relation exists here between the 
ofiice and the Department, one, moreover, of subordination 
of the former to the latter; but this does not make the office 
a part of the Department. 

As, then, the words “bureau or ofiice,” employed in the 
proviso, are to be taken to signify a bureau or office im any of 
those Departments, such bureau or office must be of the same 
locality, established at the seat of Government. The phrase 
“subordinate offices,” occurring in the next section, does not 
enlarge the signification of those words, but is to be under- 
stood as referring to offices of the same description as are 
included thereby. 

3. The remaining question is, whether any authority exists 
for the issue of stamps to the Executive and to the State and 
Post-Office Departinents during the next fiscal vear. 

The Executive does not come within the second section of 
the act of March 3, 1877, providing for the use of official 
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stamps; nor do the provisions of the post-roads act of March 
3, 1877, authorizing the use of official envelopes, appear to 
extend to him. Since the withdrawal of the franking privi- 
lege from the Executive, a small appropriation has sometimes 
been made specifically for official postage-stamps for his use; 
but no such appropriation was made for the year ending 
June 30, 1875, and, as already stated, none has been made for 
the year ending June 30, 1878. These instances of omission 
to make special provision are, however, not to be regarded as 
significant of an intent on the part of Congress to have the 
Executive defray the expense of postage on his official mail 
matter out of his own pocket. It is rather to be inferred 
therefrom that the appropriation for contingent expenses of 
the Executive office was, on each occasion, considered appli- 
cable to, and sufficient for, that and other objects of expendi- 
ture of a similar character. Accordingly, in the absence of a 
special provision for stamps for the next fiscal year, the 
appropriation for contingent expenses of the Executive office 
may be deemed to apply to that object; and to the extent 
that it is so applied authority exists for the issue of stamps 
to the Executive. 

The provision in the act of February 27, 1877, authorizes 
the issue of official postage-stamps to each of the Executive 
Departments, and, consequently, includes the Post-Office 
Department; but it contemplates that such stamps shall only 
be furnished “at the price for which stamps, &c., of like 
value are sold at the several post-offices.” If there is no 
appropriation for such stamps for the use of the Post-Oftice 
Department during the next fiscal year, 1 think that authority 
to issue them to that Department for that year does not 
exist. In this case, the mode provided by the post-roads act 
of March 3, 1877, for the transmission of official matter 
through the mail, viz, by the use of an official envelope, 1s 
the only one which will be available to that Department and 
the bureaus or offices therein during that period. 

The State Department is (as are the other Departments 
named in the second section of the appropriation act of 
March 3, 1877) authorized to make requisitions for oflicial 
Stamps for the next fiscal year, “not exceeding the amount 
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stated in the estimates” submitted to Congress. If no esti- 
mate has been submitted to Congress for that Department, 
it would seem to be precluded from making the requisition ; 
and in that case there would be no authority to issue official 
stamps for its use. Thus, in such case, that Department, like 
the Post-Office Department, will be restricted to the use of 
tle official envelope during the fisca] year mentioned. 

If tLe law authorizing the use of the official envelope does 
not apply to local postmasters, they not holding “ subordi- 
nate offices” in the Post-Oftice Department in the sense in 
which those words are used in the statute, it may be inquired 
how the postage upon their official communications 1s to be - 
paid, and whether they are to continue the use of official 
stamps. 

As the expenditure for the purpose of payment of postage 
is a necessary one in the administration of the duties of their 
respective offices, it 1s one for which they should be allowed, 
no different intent appearing. It may be here incidentally 
remarked, that in certain cases of officials in other Depart- 
ments, asin the provision for the payment of pension agents, 
the intent that the agent shall himself pay the postage on 
oflicial matter is clearly contemplated. (Rev. Stats., sec. 
4782.) This allowance can properly be made under the pro- 
vision for “miscellaneous and incidental items” in the appro- 
priation for the postal service, and such. officers can continue 
to purchase stamps for their official use as they have lhereto- 
fore done. If this appropriation should not prove sufficient, 
the matter would be required to be hereafter remedied by a 
deficiency bill. 

I have the honor to be, very respectfully, 
CHAS. DEVENS. 

YIon. DAvip M. KeEy, 

Postmaster-General. 
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FIFTEEN PER CENT. CONTRACTS. 


The proposed modification of one of the contracts for furnishing and dress- 
ing stone, known as the ‘415 per cent. contracts,” may be made, and the 
performance of the contract as modified proceeded with, without further 
advertisement, if the modification would render the contract less oner- 
ous upon the United States than it is in the form in which it was orig- 


inally made. 
DEPARTMENT OF JUSTICE, 
May 17, 1877. 

SiR: In answer to your letter of the 15th instant, inquiring 
whether one of the contracts known as the “15 per cent. con- 
tracts” may be so modified by consent of parties as to strike 
out therefrom the clause in the contract which is to the follow- 
ing effect: «And the party of the first part will furthermore pay 
to the party of the second part, or their legal representatives, 
the full expense and cost of such working, dressing, insuring, 
and boxing of said stone as may be required by the party of 
the first part to be done at the said quarry, increased by 15 per 
centum thereof,” and to insert in lieu thereof a specified price 
per foot for which the work of dressing and boxing the granite 
shall be performed by the contractor, and especially whether 
such modification may be made without advertising for compe- 
tition, I have the honor to reply: 

That under the circumstances (which were detailed some- 
what at length by me in the printed opinion of April 27, 1877, 
tu which you refer) I was of opinion that the Secretary was 
justified in proceeding with the contract in the form as it 
then existed, or as it might thereafter be modified by hin if 
he deemed it proper thus to modify it. It is not neeessary to 
restate the reasons which led to that opinion, as they are 
there fully set forth. As the Secretary may proceed with the 
contract notwithstanding any irregularity, if any, in its incep- 
tion by reason of a want of sufficient advertisement, he may 
also proceed with the contract provided any modification may 
be made of it which shall render it, in his opinion, less onerous 
upon the United States than it is in the form in which it was 
originally made; and he must determine whether such modi- 
fication will have the effect referred to. It does not seem to 
ine that he could properly consent to any modification which 
would give to the contractor a greater advantage than he 
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now has, or expose the Government to a greater burden than 
it is now subject to. If the contract may be so modified as to 
impose upon the Government a less burden than it now has, 
the same reasons which lead me to believe that the Secretary 
may properly proceed with it in its present form induce me 
to think that he also may proceed with it in such modified 
form, and this without further advertisement. 
Very respectfully, your obedient servant, 
CHAS. DEVENS. 
Ifon. JOHN SHERMAN, 
Secretary of the Treasury. 


ASSIGNMENT OF OFFICERS’ PAY-ACCOUNTS. 


The Secretary of War may properly issue an order authorizing paymasters 
of the Army to make a certificate upon the pay-accounts of officers in 
the following form: ‘‘The within account is believed to be correct, and 
would be paid by me if I had public funds available for that purpose.” 
Such certificate would not come under the prolubition of section 3679 
Rey. Stat. 

Section 3477 Rev. Stat. does not forbid the transfer or assignment of 
their pay-accounts by Army officers after the same become due. Such 
accounts may be lawfully transferred or assigned when due, the regu- 
lations of the Army relating to this subject (par. 1349, Art. XLV, Regu- 
lations of 1°63) being complied with. 

DEPARTMENT OF JUSTICE, 
May 17, 1877. 
Sir: I have the honor to acknowledge the receipt of your 
conmnunication of the 14th instant, inquiring whether it would 
be a violation of section 3679 or any other section of the 

Revised Statutes, or of any law, to issue an order authorizing 

paymasters to make a certificate in form such as the one 

inclosed by you upon the pay-account of an officer, and also 
whether you may properly authorize officers to make an 
indorsement and transfer of their accounts for a valuable con- 
sideration. 

The certificate proposed is in the following form: 

‘The within account is believed to be correct, and would 
be paid by me if I had public funds available for that purpose. 

“RICHARD ROR, 
¢ Major and Paymaster, U. S. A.” 
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I have the honor to reply that it would not be, in my opin- 
ion, a violation of section 3679 of the Revised Statutes, referred 
to by you. That section forbids the expenditure of “any sum 
in excess of appropriations made by Congress for that fiscal 
year, or involve the Government in any contract for the future 
payment of money in excess of such appropriations.” 

The latter clause of this section is the only one that need 
be considered. In reference to that, 1 think it is quite clear 
that a statement by a paymaster that he believes an account 
to be correct, and that he himself would pay it if he had pub- 
lic funds available for the purpose, does not involve, nor is it 
an attempt to involve, the Government in any contract for 
the future payment of money in excess of the appropriations. 
It is simply a recognition by an accounting officer that there 
is apparently, at the time referred to by the date of the cer- 
tificate, an amount due the officer such as is stated in the 
account upon which it 1s indorsed. There is no promise to 
pay, either upon his own behalf or upon that of the United 
States. 

I do not find upon examination any other law which need 
be considered in connection with this subject except the stat- 
utes of July 29, 1846, and February 26, 1853, the provisions of 
which are condensed in section 3477 of the Revised Statutes. 
This forbids transfers or assignments of any claim against the 
United States, unless the claim shall be allowed, the amount 
due ascertained, and a warrant issued for the payment thereof. 

This section has usually been considered to refer to the 
transfer of unliquidated claims against the United States, 
and not to apply to those cases where there was a definite 
ascertained sum due. Whether this construction is or is not 
correct need not, however, be discussed, as I think it obvious, 
upon examination of the regulations for the Army, that it 
can have no application to the transfer by an officer of his 
pay-account when actually due. 

The regulations of the Army as at present in force are 
known as the “ Regulations of 1863.” They were prepared 
by the then Secretary of War, with the approval of the Presi- 
dent of the United States, and by the statute of July 28, 1866, 
they were ordered by Congress to be enforced until that body 
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should otherwise direct. They have, therefore, the force and 

effect of law. 

By regulation 1349, article XLV, it is provided: 

‘¢ No officer shall pass away or transfer his pay-account not 
actually due at the time, and when an officer transfers his 
pay account he shall report the fact to the Paymaster-Gen- 
eral and to the paymaster expected to pay it.” 

The prohibition of a transfer of a pay-account when it is 
not actually due, coupled with the direction as to how the 
officer shall proceed when he transfers it after it has become 
due, clearly indicates the right on the part of the officer thus 
to transfer it. 

An examination of the previous regulations of the Army 
strengthens this view, as the right of an officer to transfer 
his pay-account when due has been one which has been for a 
long time recognized. The rule upon this subject in the Reg- 
wations of 1857 need not be considered, as it is verbally the 
same as in the Regulations of 1553, at present in force. The 
rule in the Regulations of 1841 varies upon the point which 
we are considering only verbally. The rule upon thissubject 
in the Regulations of 1835, which is in regulation 11, Article 
ALVIII, was as follows: 

‘‘ Officers shall not pass away or transfer their pay-accounts 
for any amount not actually due at thetine. Whenan officer 
transfers his accounts for pay which is due, he will immedi- 
ately communicate the fact to the Paymaster-General and to 
the paymaster by whom such accounts are expected to be 
paid, otherwise paymasters are prohibited paying them. No 
graduate of the Military Academy shall transfer his accounts, 
even for pay due, the first year after he shall have graduated.” 

The last clause of this regulation recognizes by implication 
with great distinctness the right of all other officers to trans- 
fer their pay-accounts when due. 

_ Section 1291 of the Revised Statutes—“ No assignment of 
pay by a non-commissioned ofticer or private previous to his 
discharge shall be valid”—does not apply to the case of offi- 

cers. : 

The reason why a distinction has always existed in this 
respect between officers and men is easily found. It is often 
impossible to pay the Army at the times when the pay is 

18 P 
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properly due. It may be in active service, or its troops 
distributed in small detachments, which cannot always be 
promptly reached by the officers in the Pay Department. 
The soldier is provided with food and clothing by the United 
States, according to the terms of his enlistment. The officer 
is expected out of his pay to provide for himself his own sub- 
sistence, clothing, and means of support, and such provision 
continues to be required of him after his pay becomes over- 
due. If, therefore, when the time arrives that his pay is 
actually due, he does not receive it, he might often be placed 
under serious embarrassment unless he were permitted to 
transfer his account for a valuable consideration. The reg- 
ulations of the Army have, therefore, addressed themselves 
simply to the subject of preventing the officer from making 
such transfer before the pay shall actually have become due, 
and have left him at liberty (taking such steps as are required 
by the regulations in regard to notice to the Paymaster- 
General and the paymaster from whom he expects to receive 
the pay) to transfer it at that time. 

I am therefore of opinion, first, that you may properly 
direct the paymaster to place npon the pay-account of an 
officer, when due, the certificate which you have proposed ; 
and, secondly, that when such pay-account thus becomes due 
the officer may be authorized to transfer it, complying in 
other respects with the regulation as to the transfer of pay- 
accounts when pay is due. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. GEORGE W. McCRARY, 

Secretary of War. 


HIRE OF BUILDINGS. 


The hire of a building to be used as an office by the officer assigned to the 
duty of taking charge of the construction of the State, War, and Navy 
Department building, &c.,.18 in violation of the act of March 3, 1877, 
chap. 106, which prohibits the renting of any building, or part of any 
building, for Government purposes in the District of Columbia, ‘‘ until 
an appropriation therefor shall have been inade in terms by Congress.” 
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DEPARTMENT OF JUSTICE, 
May 18, 1877. 

Sir: In reply to the letter of Lieutenant-Colonel Casey, 
addressed to Brigadier-General Humphreys, of date the 10th 
instant, referred to me by your indorsement of the 11th, I 
have the honor respectfully to say: 

It appears that by your order Colonel Casey was assigned 
to the duty of taking charge of the public buildings and 
grounds, of the Washington Aqueduct, and of the construc- 
tion of the State, War, and Navy Department building ; 
that after asstning the control of these works he found that 
the offices used for these purposes were insuflicient in size, 
inconveniently situated, and at a distance from his duties as 
an officer of the Engineers under charge of certain divisions 
of the Engineer Department. Under these circumstances, 
with your authority and that of the Chief of Engineers, he 
rented for the office of the State, War, and Navy Depart- 
nent building and public buildings and grounds a certain 
building which he now occupies. This was done by him in 
ignorance of the statute of March 3, 1877, chapter 106, which 
was not then brought to his attention; and he now requests 
information whether the use of this building for the purposes 
stated is in violation of the clause of the act above referred 
to, which is as follows: “And hereafter no contract shall be 
made for the rent of any building, or part of any building, to 
be used for the purposes of the Government in the District 
of Columbia, until an appropriation therefor shall have been 
made in terms by Congress, and that this clause be regarded 
as notice to all contractors or lessors of any such building or 
any part of any building.” 

I am of opinion that the hire of the building referred to is 
in violation of this clause, which is extremely explicit in its 
terms. The care of the public buildings and grounds, and 
the oversight of the expenditure for the construction of the 
State, War, and Navy Department building, are duties de- 
volved upon the Secretary of War as a part of those of his 
office. Of course they cannot be discharged by him person- 
ally, but must be performed by officers acting under his gen- 
eral supervision, whom he details for that purpose. It isa 
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purpose of the Government that these duties shall be dis- 
charged by him, and it is contemplated that the accommoda- 
tions which have been put at lis disposal will be sufficient to 
enable him to perform them, and no appropriation having 
been made in terms for the rent of any building, or of any ad- 
ditional building, that expenditure cannot properly be incur- 
red, While it is true, as stated by Colonel Casey, that all the 
works under the War Department requiring engineering su- 
pervision must be supplied with offices where planning, con- 
sultations, and drafting can be carried on, yet when a duty 
of this character is devolved upon the Secretary of War, and 
no appropriation is made for the hire of an additional build- 
ing, it must be considered that Congress has determined that 
the accommodations now at his disposal are sufficient. While 
such buildings are a part of the appliances required in the 
construction of the works, and might properly be charged to 
the appropriation for those works if they were required where 
accommodations had not been provided by the Government 
to the officer to whom their expenditure was intrusted, yet 
where such accommodations are provided, it cannot be held 
that additional ones may be hired because those provided are 
inconvenient or insufficient in the judgment of those who are 
to conduct the business. It must be held that Congress, in 
directing that no building should be hired to be used for the 
purposes of the Government until an appropriation therefor 
shall have been made in terms, has determined otherwise. 

The law we have been considering is a re-enactment of a 
former law of the United States, (Stat. of 1874, chap. 388,) 
and the legislative power has most strongly indicated its in- 
tention that no building should be rented, not actually in use 
by the Government, untilan appropriation therefor shall have 
been made in terms. : 

I am therefore of opinion that Colonel Casey must conduct 
the work which you have intrusted to him with such accom- 
modations as you may be able to furnish him with in the 
buildings now belonging to the United States or rented by it. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. GEORGE W. McCrary, 

Secretary of War. 
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ALLOWANCES TO DISTRICT ATTORNEYS. 


In determining the allowances which a district attorney should receive 
under section 827 Rev. Stats., as compensation for appearing by direc- 
tion of the Secretary of the Treasury, or of the Solicitor of the Treas- 
ury, in suits against officers of the United States for acts done by them, 
or for the recovery of money received by them and paid into the Treas- 
ury, the Secretary of the Treasury may, in his discretion, properly con- 
sider what compensation such attorney otherwise annually receives 
from the Government, and limit the amount to be received by him for 

‘the services mentioned, including what he thus otherwise receives, to a 
sum not exceeding $10,000 per annum. 


DEPARTMENT OF JUSTICE, 
May 18, 1877. 

Siz: In answer to your letter of the 2d instant, inquiring 
whether you have the discretionary power to limit the com- 
pensation of a district attorney who may appear by your 
direction, or that of the Solicitor of the Treasury, in any suit 
against an officer of the Government for any act done by him, 
or for the recovery of money received by him and paid into 
the Treasury, I have the honor to reply : 

The allowance to be made to a district attorney in suits in 
which he appears by such direction is subject to your discre- 
tion. This allowance is made by virtue of section 827 of the 
Revised Statutes. It is not included within the emolument 
returns of the officer of fees received by him in the appropri- 
ate exercise of his office. 

But in considering the amount which he shall receive for 
services in suits of the description referred to, it is entirely 
proper to consider what compensation he receives in other 
respects from the United States. If a large compensation is 
received, (to the extent of $6,009, which is the maximum 
allowed by law,) it is proper that that should be taken into 
consideration by you. 

In such case it will appear that in the services which are 
included in the emolument return he will ordinarily have 
been aided by assistants, and that, therefore, if the service 
rendered to your Department taken alone should not be ade 
quately compensated, yet the full compensation received by 
the officer will, according to the scale of salaries that exists 


278 HON. CHARLES DEVENS 


semana eee eceneete— - - 


Traders at Military Posts. 


in the United States, be sufficient and proper. Although 
the inquiry whether this would be proper and judicious upon 
your part is not strictly a legal one, still I have no hesitation 
in saying that it seems to me a just and proper exercise of 
your discretion to limit the amount to be received by a dis- 
trict attorney, including that which is received for services 
strictly within his official capacity, to a sum not exceeding 
$10,000. 

While a certificate of court is required as to what would be a 
proper allowance in those cases where suits are brought, yet 
the law contemplates in addition the approval of the Secre- 
tary of the Treasury, which may be made with reference to 
other compensation received by the officer. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. JOHN SHERMAN, 

Secretary of the Treasury. 


TRADERS AT MILITARY POSTS. 
A post-trader appointed for a military post under section 3 of the act of 


July 24, 1876, chap. 226, is removable at the pleasure of the Secretary 
of War. | 

Such trader is simply a person licensed by the Secretary of War, with the 
concurrence of the council of administration and commanding officer, 
to carry on a certain traffic at a military post; and his removal would 
consist merely in a revocation of the license by the Secretary, in which 
the concurrence of the council of adininistration and commanding officer 
of the post is not required. 


DEPARTMENT OF JUSTICE, 
May 19, 1877. 

SiR: In answer to your letter of the 14th instant, making 
inquiry whether, under a proper construction of section 3 of 
‘An act making appropriations for the support of the Army 
for the fiscal year ending June 30, 1877, and for other pur- 
poses,” approved July 24, 1876, the Secretary of War has 
power at his own pleasure to remove a post-trader; and, if 
not, whether he can remove him for cause, and be the sole 
judge as to what is sufficient cause; and, further, whether the 
council of administration and the commanding officer, or 
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either or both, must concur in the removal as well as in the 
appointment, I have the honor to say: | 

The position of post-trader is not, in my opinion, to be 
termed an office, nor is the person holding it an official of the 
Government. He is simply a person having a license from 
the Secretary of War to carry on at a military post of the 
United States a certain trade. 

From the nature of the case, it seems to me that this license 
must be revocable by the Secretary of War alone, although, 
in order that he may grant it, he must have the concurrence 
of the council of administration and the commanding officer. 
If this were otherwise, he would necessarily be deprived of a 
very important right to control the proper conduct of the 
military posts of the United States. 

A brief examination of the statutes upon this subject will, I 
think, confirm the view which I have taken of the character 
of the appointment and of the right of the Secretary in regard 
to removal. 

The position of sutler in the Army has been recognized as 
that of an official. By section 25 of the act of July 28, 1866, 
(14 Stat., 336,) the office was abolished, but it}was directed 
that the act should not take effect until the year thereafter, 
undoubtedly in order that the persons who were conducting 
this business might be enabled in the meantime to dispose of 
the stores which they had accumulated. 

By resolution of March 30, 1867, it was provided that the 
Commanding General of the Army might permit a trading 
establishment to be maintained after the 1st day of July of 
that year at any military post on the frontier within certain 
defined limits, when such establishment was needed, in his 
opinion, for the accommodation of emigrants, freighters, and 
other citizens. 

This resolution was repealed by the act of July 10, 1870, 
which is found in the Revised Statutes, section 1113, by which 
the Secretary of War was authorized to permit one or more 
trading establishments to be maintained at any military post 
on the frontier, not in the vicinity of any city or town, when 
he believed that such establishment was needed for the accom- 
modation of emigrants, freighters, and other citizens, the 
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persons to maintain such establishments to be appointed by 
him and to be under protection and control as camp-followers- 

It is quite clear that under this statute the whole subject 
was in the control of the Secretary of War. 

There was no additional legislation until the statute of 
July 24, 1876, by which it was provided that every military 
post might have one trader, to be appointed by the Secretary 
of War on the recommendation of the council of administra- 
tion, approved by the commanding officer, who shall be sub- 
ject in all respects to the rules and regulations for the gov- 
ernment of the Army. 

The only change intended to be made by this statute was 
in regard to the mode of appointment. But the Secretary of 
War was not deprived of his right to remove the party thus 
appointed at any time he thought fit. Such removal would 
consist merely in revoking the license, and in such revocation 
the Secretary is to be guided solely by his own discretion, 
although, in order to make a new appointment, the concur- 
rence of the council of administration and the commanding 
officer is required. 

In direct answer to your inquiries, I am, therefore, of opin- 
ion that the Secretary of War has power at his own pleasure 
to remove a post-trader. If so, he may, of course, do so for 
cause, and without the concurrence of the council of adminis- 
tration and the commanding officer. 

Very respectfully, your obedient servant, 
| CHAS. DEVENS. 
Hon. GEORGE W. McCRArRY, 
Secretary of War. 


DELEGATE TO CONGRESS—GOVERNMENT CONTRACT. 


In June, 1876, R. entered into a contract with the Quartermaster’s De- 
partment for the fiscal year ending June 30, 1¢77. He was afterwards 
(in the fall of 1876) elected a Delegate to the Forty-fifth Congress. That 
Congress not having as yet (in May, 1877,) met, and R. not being as yet 
a member of that body: Held that the provisions of sections 3739 and 
3741 Revised Statutes have no application to him. Whether, if the 
Congress should meet, and R. should be sworn in as a Delegate during 
the continuance of his contract, the latter would thereby be annulled, 
is not considered. 
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DEPARTMENT OF JUSTICE, 
May 19, 1877. 

Siz: In answer to your letter of the 14th instant, inquiring 
whether Mr. Romero, a contractor with the United States, 
has a right to hold or enjoy any part of his several agree- 
ments, or whether the same should be annulled under sections 
3739 and 3741 of the Revised Statutes, I have the honor to 
say: 

Mr. Romero, on the 23d of June, 1876, entered into a con- 
tract with the quartermaster, department of the Missouri, 
during the present fiscal year. After making the contract, 
he was, in the fall of 1876, elected as Delegate to the Forty- 
fifth Congress. But he has not yet been sworn in, nor is it 
known that there will be any session of that Congress until 
after the expiration of the present fiscal year. 

The section (3739) referred to provides that no Member of or 
Delegate to Congress shall be directly or indirectly interested 
in any contract or agreement made or entered into on behalf 
of the United States, and further provides that all contracts 
or agreements made in violation of it shall be void. Section 
oé41 provides that there shall be in every contract or agree- 
ment made or entered into on behalf of the United States an 
express condition that no member of Congress has any inter- 
est therein. . 

In my opinion these sections have now no application to 
the contract made with Mr. Romero. Although it is under- 
stood that he has been elected a Delegate to the Forty-fifth 
Congress, yet that Congress has never met; and as it is the 
judge of its own elections, when it meets it may not accept 
Mr. Romero as a member, so that he may not be able to ob- 
tain his seat therein. Neither, if it should recognize his elec- 
tion, will he become a member until he accepts the duties of 
the office and takes the appropriate oath. Until this event 
occurs, the legislation referred to has no application to him. 

The point involved in your inquiry is quite distinctly de- 
cided in an opinion of one of my predecessors, where it was 
held that a Representative-elect did not become a member of 
the House within the meaning of section 6, article I, of the 
Constitution of the United States, until he was sworn in as 
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such, and therefore that he might until that time lawfully 
hold office under the government. (14 Opin., 406.) 

The question whether, if Mr. Romero had actually accepted 
the position of a Delegate to the Congress of the United 
States, and had been sworn in as such, a contract made by 
him previous to his election would be invalidated, is not pre- 
sented in your inquiry. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. GEORGE W. McCrary, 

Secretary of War. 


GOVERNMENT ADVERTISEMENTS. 


Sections 353 and 854 Rev. Stat. (though modified by a proviso in the act 
of March 3, 1875, chap. 128, with respect to the advertisement of certain 
mail lettings) are still in force, without modification, with respect to 
advertising of the Treasury Department. Opinion of August 14, 1876, 
reaftirmed. 


DEPARTMENT OF JUSTICE, 
May 21, 1880. 

Sir: In answer to your letter of the 17th instant, inquiring 
whether the provisions of sections 853 and 8534 of the Revised 
Statutes are still in force or have been in any way modified, 
I have the honor respectfully to say: 

The only modification of these sections is by @ proviso in 
the appropriation act of March 3, 1875, by which it was 
enacted that thereafter the mail-lettings for the States of 
Maryland and Virginia and for the District of Columbia 
should be advertised in not more than one newspaper pub- 
lished in the District of Columbia, and at prices satisfactory 
to the Postmaster-General, not exceeding the customary rates 
paid in the city of Washington for ordinary commercial adver- 
tisements; and that so much of section 3826 of the Revised 
Statutes as refers to the publication of advertisements in 
newspapers was thereby repealed. 

Whether by this legislation any right was given to the 
Postmaster-General to contract for advertising in the cases 
specified at rates exceeding those prescribed by sections 803 
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and 804 of the Revised Statutes, Ido not understand to be 
included in your inquiry. Such proviso obviously has no 
reference to the advertising of the Treasury Department. 
So far as that Department is concerned, I consider that those 
sections are still in force, and that they have not been in any 
way modified. | 

In this connection I have examined the opinion of the 14th 
of August, 1876, (inclosed with your communication,) which 
was addressed to the Secretary of the Interior by the Solicitor 
General, with the approval of my predecessor, the Hon. 
Alphonso Taft. I think its conclusions are correct, and have 
no reason in any respect to change them. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. JOHN SHERMAN, 

Secretary of the Treasury. 


ALLOWANCES ON COAST-SURVEY SERVICE. 


The additional allowances for subsistence provided for by section 462% 
Rey. Stat. can legally be made to officers of the Army or Navy while 
employed on coast-survey service. Such allowances are not within 
the prohibition made by the tinal clause of section 4684 Rev. Stat. 


JJEPARTMENT OF JUSTICE, 
May 23, 1877. 

Sir: In answer to your letter of the 19th instant, received 
on the 22d, inquiring whether the additional allowances for 
subsistence provided by section 4688 of the Revised Statutes 
can legally be made to officers of the Army and Navy while 
employed on coast-survey service, in view of an apparent con- 
flict between that section and the final clause of section 4684, 
which provides that “no officer of the Army or Navy shall 
receive any extra pay out of any appropriations for surveys,” 
I have the honor to say: 

The provision which is embodied in section 4684 was trans- 
ferred to the Revised Statutes from a statute of March 3 
1843, and the provision which is found in section 4688 was 
transferred from a statute of June 12, 1858, 
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If there were any conflict between these two sections, in 
view of the fact that the provision found in section 4688 was 
passed subsequently to that which is found in section 4684, 
it must be considered that, in so far as it conflicts with section 
4684, section 4688 is to prevail. 

The subsequent statute to that extent would limit and con- 
trol the previous one. Upon examination, however, I am of 
opinion that there is no real conflict between the provisions 
of the two sections. The distinction which exists between 
the pay proper of an officer of the Army or Navy and the 
allowances which are made to him for transportation, sub- 
sistence, quarters, &c., is one well understood and recognized- 
by the final clause of section 4684 it is provided that “no 
officer of the Army or Navy shall receive any extra pay out 
of any appropriations for surveys.” As used in this section> 
the word “ pay” refers to the pay proper of the officer. Such 
a provision is in no way inconsistent with another provision, 
that he may receive a certain allowance for his subsistence 
in addition to his compensation, not exceeding the sum author- 
ized by the Treasury Regulations of May 11, 1844. This pro. 
vision contemplates that the additional allowance thus made 
is something different from his compensation or pay as an 
officer. 

I am therefore of opinion that the additional allowances for 
subsistence provided for by section 4688 can legally be made 
to officers of the Army or Navy while employed on coast-sur- 
vey service. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. JOHN SHERMAN, 

Secretary of the Treasury. 


REMOVAL OF OBSTRUCTION TO NAVIGATION. 


Congress having made an appropriation for the improvement of the Con- 
necticut River, to be expended under the direction of the Secretary of 
War, the latter has power, under this legislation, to remove a wrecked 
vessel lying in that river, without waiting until it is abandoned, if in 
his judgment it constitutes an obstruction to navigation. 





TO THE SECRETARY OF WAR. 285 


Removal of Obstruction to Navigation. 


DEPARTMENT OF JUSTICE, 
May 24, 1877. 

Sir: In your communication of the 21st instant you inform 
me that the schooner EK. I. Meany was wrecked on Saybrook 
Bar, at the mouth of the Connecticut River, and that this 
wreck now constitutes an obstruction to the navigation of 
that river, and inquire whether the United States can legally 
proceed with its removal at once, without waiting until it is 
abandoned by the owners or claimants, it having been pur- 
chased by Scott and Pascall, of New London, Conn. 

I have the honor to reply that, by statute of August 14, 
1876, an appropriation was made for the improvement of 
Connecticut River below Hartford, Conn., of the sum of 

20,000, which was to be expended under the direction of the 
Secretary of War. 

If this wreck constitutes an obstruction to navigation, 
under the authority thns given to the Secretary it may 
be removed, notwithstanding it 1s private property. The 
right of Congress to keep open and free from any obstruction 
navigable rivers, and to remove such obstructions when they 
exist, is well settled. (Gilman vs. Philadelphia, 3 Wall., 713.) 
While all citizens have a right to pass and repass over the 
navigable waters of the United States, they cannot dlaim 
that the beds of these streams should be used as places of 
deposit of their private property, whether so left by them 
intentionally or there wrecked by accident. Of course, due 
consideration will be given by the Department to the rights of 
private property-owners, and an opportunity offered to them to 
remove such obstructions, if they will do so with reasonable 
rapidity. Such opportunity has apparently been fully given 
in the present case, and if the wreck in question now forms 
in the opinion of the Secretary, an obstruction to the naviga- 
tion of the Connecticut River, he may properly remove it 
therefrom. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. GEORGE W. McCrary, 

Secretary of War. 
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COMPENSATION OF CUSTOMS OFFICERS. 


There is no authority of law for the appointment of a deputy collector, 
deputy naval officer, and deputy surveyor at the port of New York with- 
out compensation, and then appointing such officers clerks at a larger 
compensation than that affixed by law to the positions of deputy col- 
lector, deputy naval officer, and deputy surveyor at that port. 

The Secretary of the Treasury cannot, under section 2634 Rev. Stat., give 
to officers whose compensation is fixed by law a compensation which 
shall be regulated by his own discretion. 

DEPARTMENT OF JUSTICE, 
June 4, 1877. 

Sir: By your letter of the 23d ultimo I am informed that 
the Treasury Department, in the year 1873, authorized the 
appointment of a chief deputy collector, chief deputy naval 
Officer, and chief deputy surveyor at the port of New York, 
without compensation, and also, under sections of law which are 
reproduced in section 2634 of the Revised Statutes, appointed 
them clerks at a compensation of $5,000 each per annum. 

You request to be informed whether these appointments, 
and the salaries paid thereunder, are in accordance with the 
law, in view of the provisions of sections 2697, 2705, and 2722 
of the Revised Statntes and the general provisions of law 
relating to the salaries of clerks in custom-houses. 

In answer to your inquiry I have the honor respectfully to 
say: 

By the sections 2697, 2705, and 2722, Congress has definitely 
fixed the salaries which it deemed appropriate for the officers 
performing the duties at the port of New York of deputy 
collectors, deputy naval officers, and deputy surveyors. Hav- 
ing so done, the salaries which they should receive for the 
perforinance of such services should be regulated by a dis- 
tinct regard to such provisions. Itis not in accordance with 
the intent of the law to appoint officers to such positions with- 
out compensation, and then, under a provision of law intended 
to enable the Secretary of the Treasury from time to time, 
as necessity might require, to limit and fix the number and 
compensation of other officers, to attach to the fixed and per- 
manent deputies salaries appropriate to such other officers. 
The number of clerks employed from tine to time at the vari- 
ous custom-houses necessarily changes with the business of 
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each year, and a discretionary power was probably thought 
necessary by Congress to be given to the Secretary of the 
Treasury, in order that he might adapt the force to the ex- 
igencies of each particular year; but it would not be a cor- 
rect construction of section 2634 to interpret it as authorizing 
the Secretary to give to permanent officers whose compensa- 
tion had been determined by law a compensation which should 
be regulated by his own discretion. It was undoubtedly con- 
templated by law that salaries given for clerical labor would 
usually be inferior in amount to those of: subordinate officers 
of a grade as high as that of the immediate deputies to the 
heads of the officers of the department of customs at New 
York. Section 2745 provides: “ The compensation of clerks, 
verifiers, samplers, openers, packers, and messengers at the 
port of New York shall be limited and fixed by the Secretary 
of the Treasury, but shall not exceed the rates of compensa- 
tion usually paid for similar services.” It would therefore not 
be appropriate to pay to a@ person appointed only as clerk a 
salary which would be appropriate for a superior officer. 

Of course the opinion I give is limited to your inquiry in 
reference to the port of New York, as section 2634 contem. 
plates that where no compensation has been fixed for the 
deputy of any collector, naval officer, or surveyor, such com. 
pensation may be fixed by the Secretary of the Treasury. 

In direct answer to your inquiry, therefore, I am of opinion 
that appointments of officers to perform the duties of deputy 
collectors, deputy naval officers, and deputy surveyors, with 
the title and powers of those officers, where definite salaries 
are given by law, should not be made without compensation, 
and such officers then be appointed clerks at a larger com- 
pensation than that affixed by law to the positions to which 
they were appointed. Having been appointed deputy col- 
lectors, deputy naval officers, or deputy surveyors, they are 
entitled to receive the compensation which Congress has 
fixed as appropriate to those positions, and they are not en- 
titled to receive any other by affixing to them a different or 
additional name. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. JOHN SHERMAN, 

Secretary of the Treasury. 
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CHECKS OF DISBURSING OFFICERS. 


Under section 3620 Rev. Stat., as amended by act of February 27, 1877, 
chap. 69, the Treasurers and Assistant Treasurers of the United States 
may be authorized to pay the checks of disbursing officers, where the 
same are drawn in favor of the persons to whom payment is made, but. 
are payable to order or bearer. Whether such checks shall be made 
payable only to the persons entitled to payment, or to bearer, or to 
order, is a matter to be regulated entirely by the discretion of the Sec- 
retary of the Treasury. 


DEPARTMENT OF JUSTICE, 
June 4, 187%. 

Siz: In answer to your letter of May 28, 1877, inquiring 
whether the Treasurer orany Assistant Treasurer of the United 
States is authorized to pay the check of a public disbursing 
officer drawn upon him, if drawn in favor of the party by 
name to whom the payment is to be made, but made payable 
to order or bearer, I have the honor to reply: 

Under the provisions of the first section of the act of March 
3, 1857, chap. 114, (11 Stat., 249,) each and every disburs- 
ing officer or agent of the United States, having any money 
intrusted to him for disbursement, was required to deposit 
the same with the treasurer of the United States or with 
some one of the assistant Treasurers or public depositaries, 
and to draw for the same only in favor of the persons to whom 
payment was to be made, in pursuance of law and instruc- 
tions, except when payments were to be made in sums under 
$20, In the latter case the agent could draw in his own 
name, stating that it was to pay small claims. By the act of 
June 14, 1866, the Secretary of the Treasury might, when he 
deemed it essential to the public interests, specially authorize 
in writing the deposit of such public money in any other pub- 
lic depositary, or in writing authorize the same to be kept in 
any other manner, and under such rules and regulations as 
he might deem most safe and effectual to facilitate the pay- 
ments to public creditors. 

The acts of March 3, 1857, and June 4, 1856, were amenda- 
tory of the act of August 6, 1846, familiary known as the sub- 
treasury act; the object of which was to secure the safe- 
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keeping of the public funds committed to disbursing officers 
while any balance remained unexpended. 

The provisions of the act of 1857 are reproduced in sections 
3621, 3639, 5489, and 5492 of the Revised Statutes, with the 
exception of the first section, which is entirely omitted. Of 
the act of 1866, all the sections are reproduced in sections 
3620, 5488, and 5497 of the revision. 

Apparently this omission thus to reproduce the first section 
of the act of 1857 has been deemed by Congress to have been 
an inadvertence. By the act approved February 27, 1877, 
entitled “An act to perfect the revision of the statutes of the 
United States and of the statutes relating to the District of 

volumbia,” section 3620 Revised Statutes is amended by in- 

serting a clause requiring the checks to be drawn only in favor 
the persons to whom payment is to be made. This amend- 
ment restores the law in this respect to the condition in which 
it was before the revision of the statutes. The immediate 
object of this provision is that the books or vouchers of the 
assistant treasurers of the United States, public depositaries, 
or other persons or institutions with whom the disbarsing 
Officer might be authorized by the Seeretary of the Treasury 
to deposit the public moneys, should show upon whose aceount. 
and upon what claims or demands such moneys were paid 
out by the check of the disbursing officer. These checks 
would thus, when compared with the vouchers of the disburs- 
ing officer, tend to show in what mode the public moneys 
had been disposed of by him, and would afford a means of 
testing the accuracy of his accounts. 

If the evidence of the claim upon which the public money 
is paid is afforded by the check, all that is required by law 
has been complied with. Whether such checks shall be made 
payable only to the person entitled to the money, or to 
‘‘ bearer,” or to “order,” igs a matter to be regulated entirely 
by the discretion of the Treasury Department. Ifa check is 
nade payable to bearer, of course the person receiving it 1s 
exposed to the danger that if it is lost or stolen from him it 
may be drawn by some dishonest person. If made payable 
to order, the United States officer who is called upon to pay 
it is exposed to the danger of being deceived by a forged 
indorsement. These and other similar suggestions are those 
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of administrative expediency only, for the consideration of 
the Secretary of the Treasury in determining in what form, 
or whether in all of these various forms, he will permit the 
checks to be drawn. The only imperative requisition is that 
the check shall be drawn only in favor of the persons to whom 
the payment of the disbursing officer is to be made. If thus 
drawn, whether the words “or order” “ or bearer” are added 
or omitted, the check affords all the information intended to 
be conveyed by it. 
Very respectfully, your obedient servant, 
| CHAS. DEVENS. 
Hon. JOHN SHERMAN, - : 
Secretary of the Treasury. 


APPROVAL OF COURT-MARTIAL SENTENCE. 


It is not necessary that the President should attach his sign manual to 
the approval of a sentence rendered by a court-martial in time of peace, 
cashiering a commissioned ofticer, in order to make the sentence effect- 
ual. It is sufticient, for this purpose, if his approval of the sentence 
be signified through and attesteil by the Secretary of War in a state- 
ment signed by the latter. 

Paragraph 396 of the regulations of the Army does not apply to proceed- 
ings of courts-martial which require the decision of the President. It 
is applicable only to those proceedings which may be contirmed by the 
officer who ordered the court to assemble or the commanding ofticer for 
the time being, as the case may he. 

The action of the President in matters relating to the Army which 
require his approval and direction may, in general, be signified through 
and authenticated by the head of the Departinent of War. Where the 
latter acts in such matters, he acts, in contemplation of law, under the 
direction of the President, and is to be regarded as the mere organ of 
the Executive will. 

This principle has been long and frequently acted upon in making known 
the will or determination of the President in cases of sentences of 
courts-martial required to be laid before him for confirmation or disap- 
proval. 

A statement made and signed by the Secretary of War, announcing the 
approval by the President of a court-martial sentence, is a sutticient 
authentication of the act of the President, without an express averment 
therein that it is made by direction of the President ; the presumption 
being always that such direction was given. 

An act of the President remitting part of a court-martial sentence may 
be authenticated in the same way in which his act confirming such sen- 
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tence can be authenticated. Where partial remission is made at the 
time of confirmation, the two acts are, in practice, signified and attested 
together in the same way. 

When the sentence of a court-martial, lawfully confirmed, has been exe- 
cuted, the proceedings in the case are no longer subject to review by 
the President. 


DEPARTMENT OF JUSTICE, 
June 6, 1877. 

Stz: I have considered the questions which you were 
pleased to refer to me in your letter of the 24th of April last, 
arising upon the record of the confirmation of the court-mar- 
tial proceedings against Major Benjamin P. Runkle, a retired 
officer. Delay has occurred in my reply, owing to the fact 
that the counsel of Major Runkle, who desired to be heard on 
the subject, did not complete his argument until the 31st 
ultimo. 

It appears that the court-martial which tried Major Runkle 
sentenced him to be cashiered, to pay a large fine, and to be 
confined in the penitentiary. The sentence was confirmed by 
the late President; who, however, remitted all of the penalty 
imposed except so much as cashiered the officer. But the 
action of the President was not made known by any state- 
ment signed by himself; it was signified through the then 
Secretary of War, Mr. Belknap, by a statement signed by the 
latter. Major Runkle denies the sufficiency of the confirma- 
tion, as thus authenticated, to make the sentence effectual. 

The first and principal inquiry is, ‘‘Is it necessary for the 
President to attach his sign manual to the approval of the 
record of a court-martial cashiering a commissioned officer 
from the military service in time of peace? Or is the Secre- 
tary of War authorized by statute to review and approve 
such sentence?” 

The sixty-fifth article of war, (contained in the act of 
April 10, 1806,) which was in force when the proceedings 
against Major Runkle took place, provides that no sentence 
of a court-martial in time of peace, extending to the dismission 
of a commissioned officer, shall be carried into execution 
“until after the whole proceedings shall have been trans- 
mitted to the Secretary of War, to be laid before the Presi- 
dent of the United States for his confirmation or disapproval 
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and orders in the case.” In this connection I may observe 
that, in so far as it relates to a sentence of dismissal of a com- 
missioned officer, that article has been superseded by the 
one hundred and sixth article of war, contained in the Re- 
vised Statues. (See page 239.) The latter article, however, 
makes no change in the law. It reads: ‘In time of peace no 
sentence of a court-martial directing the dismissal of an 
officer shall be carried into execution pL it shall have been 
confirmed by the President.” 

The above-mentioned article 65 is the only statutory pro- 
vision which gave authority to confirm, and thus render 
effectual, the sentence of a court-martial dismissing a commis- 
sioned officer in time of peace, at the period of the confirma- 
tion of the sentence in Major Runkle’s case; and it is clear 
that such authority was conferred upon the President alone. 
Accordingly, the last clause of the above inquiry, in which it 
is asked whether the Secretary of War may “review and ap- 
prove” such a sentence, must be answered in the negative. 

The other branch of the inquiry involves simply this point: 
When the President exercises the authority to confirm a sen- 
tence of dismissal, in a case laid betore him, must he attest 
his determination by signing a written statement thereof, in 
order that the confirmation of the sentence shall have effect ? 
The statute being silent on the subject, the answer depends 
upon whether his determination in the case may not be other- 
wise lawfully authenticated. 

It is urged bv counsel in behalf of Major Runkle that the 
President is required, by paragraph 896 of the Army Regu- 
lations, to affix his signature to the statement of his decision. 
That paragraph provides: “The judge-advocate shall trans- 
mit the proceedings, without delay, to the officer having au- 
thority to confirm the sentence, who shall state, at the end 
of the proceedings in each case, his decision and orders 
thereon.” But it is evident, from the next paragraph of the 
regulations, that the paragraph just quoted was not meant 
to apply to proceedings which require the decision of the 
President under the sixty-fifth article of war; for, as to such 
proceedings, paragraph 897 contains a special provision, di- 
recting them to be addressed to “the Adjutant-General of 
the Army, War Department.” This provision shows that 
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paragraph 896 was intended to embrace proceedings other 
than those requiring the decision of the President, namely, 
proceedings which may be confirmed by the officer who or- 
dered the court to assemble, or the commanding officer for 
the time being, as the case may be. 

By the law establishing the War Department, the Secre- 
tary of War is required to perform such duties as shall from 
time to time be enjoined on or intrusted to him by the Presi- 
dent relative to the military forces or to matters respecting 
inilitary affairs, and to conduct the business of the Depart- 
ment in such manner as the President shall direct. (See act 
of August 7, 1789, Rev. Stat., sec. 216.) And in the case of 
the United States vs. Eliason, the Supreme Court of the United 
States lays down this doctrine: ‘‘ The Secretary of War is the 
regular constitutional organ of the President for the adminis- 
tration of the military establishment of the nation; and the 
rules and orders publicly promulgated through him must be 
received as the acts of the Executive, and, as such, be bind- 
ing upon all within the sphere of his legal and constitutional 
authority.” (16 Pet., 302.) See also the earlier case of Wil- 
cor vs. Jackson. (13 Pet., 513.) 

From these cases, and the law referred to, the following 
principle is deducible: that the action of the President, in 
matters relating to the Army which require his approval and 
direction, may in general be signified through and authenti- 
cated by the head of the Department of War; and that where 
the latter acts in such matters, he, in contemplation of law, 
acts under the direction of the President, and is to be re- 
garded as the mere organ of the Executive will. 

That principle has indeed been frequently acted upon in 
making known the will or determination of the President in 
cases arising in that and other Departments, wherein his 
judgment or discretion was to be exercised, from the very be- 
ginning of the government, (see the opinion of Attorney-Gen- 
eral Cushing of August 31, 1855, 7 Opin., 453, in which the 
subject is elaborately and learnedly treated;) and among the 
different classes of cases in which it has been acted upon 1s 
that of sentences of courts-martial required to be laid before 
him for confimation or disapproval. 

In the class of cases just adverted to, though the determi- 
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nation of ‘the President has often been attested: by his own 
signature to the paper announcing it, it has quite as often, I 
learn on careful inquiry, been attested by a written statement 
made and signed by the Secretary of War. 

It is remarked by Major Runkle’s counsel, in a printed 
argument filed with the papers, that “all of our earlier Presi- 
dents signed the approval of such sentences, and it is believed 
that it was only during the last administration that the con- 
trary practice prevailed.” 

But I have before me several instances of the “contrary 
practice,” happening prior to 1860, one of which occurred 
nearly half a century ago. 

Thus, in the case of First Lieut. William 8S. Colquhoun, 
Seventh Infantry, who was tried by court-martial and sen- 
tenced to be cashiered in 1829, the determination of the 
President (which confirmed the sentence, except as to the 
disqualification from thereafter holding any office in the 
Army) was signified through the Secretary of War, Mr. Eaton, 
in a statement signed by the latter purporting to be made 
“by command of the President.” 

So, in the case of First Lieut. R. M. Cochrane, Fourth In- 
fantry, who in 1844 was sentenced to be cashiered by a court- 
martial, the determination of the President, confirming the 
sentence, was signified through the Secretary of War, Mr. 
Wilkins. Here the latter made known the action of- the 
President by indorsing upon the record of the proceedings 
and signing the following brief statement: “The proceedings, 
finding, and sentence of the court are approved. November | 
28, 1844.” 

So in the case of Maj. George B. Crittenden, Mounted 
Ritlemen, who was sentenced to be cashiered by a court- 
martial in 1848, the determination of the President, confirm- 
ing the sentence, was announced through the Secretary of 
War, Mr. Marcy, by a statement indorsed upon the record 
and signed by the latter, which reads thus: “The President 
approves of the proceedings and sentence in the case of 
Major Crittenden, and directs the proper order to be issued 
thereon.” 

Soin the case of Brevet Lieut. Col. William R. Montgomery, 
major Second Infantry, who in 1855 was sentenced by a 
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court-martial to be dismissed the service, the determination 
of the President, confirming the sentence, was in like man- 
ner signified through the Secretary of War, Mr. Davis. 

So in the case of First Lieut. John N. Perkins, First 
Cavalry, who in 1859 was sentenced by a court-martial to be 
cashiered, the action of the President, confirming the sentence, 
was in like manner signified through the Secretary of War, 
Mr. Floyd. 

I am intormed by inquiry at the office of the Judge-Advo- 
cate-General that numerous instances have occurred since 
the case last mentioned, in which the determination of the 
President, confirming sentences of dismissal by courts-mar- 
tial, has been signified and attested in the same way. As, 
however, the argument for Major Runkle concedes the preva- 
lence of the practice during this recent period, I have thought 
it unnecessary to carry the investigation further or to set 
forth particular instances occurring during the same period. 

Where the law does not prescribe any formality for the 
attestation of a particular act of the President, a mode of 
attesting such an act which has been sanctioned by long 
usage may well be deemed to be a sufficient compliance with 
the law authorizing the performance of the act. In the case 
of the confirmation of a sentence of dismissal by a court- 
martial, no formality appears to be prescribed by law for 
attesting the determination of the President; and as, in cases 
of that sort, the attestation of such determination by a written 
statement, signed by the Secretary of War, is in accordance 
with long usage, that mode of attesting the President’s action, 
confirming a sentence of dismissal, is to be considered as suf- 
ficient. ‘To require the sign-manual of the President at this 
day, in order to give effeet to the confirmations of such sen- 
tences made in that mode by your predecessors, would pro- 
duce a confusion far more mischievous than the imaginary 
erievance resulting from the omission of the use of that sign- 
manual. 

In reply, then, to the question under consideration, I 
answer that, in my opinion, it is not necessary for the Presi- 
dent to attach his sign-manual to the approval of the sentence 
of a court-martial cashiering a commissioned officer in time 
of peace. To make the sentence effectual, it is sufficient if 
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his approval of the same be signified through and attested 
by the Secretary of War in a statement signed by the latter. 
Here the Secretary is not to be regarded as pronouncing his 
own judgment upon the case; he acts merely as an organ for 
communicating and authenticating the determination of the 
President. 

With respect to the statement made by the Secretary of 
War in Major Runkle’s case, announcing the approval of the 
sentence, it is objected that such approval is not therein 
averred to be by direction of the President, though the state- 
ment concludes thus: “‘The President is pleased to remit all 
of the sentence, except so much thereof as directs cashiering, 
which will be duly executed.” The necessary inference from 
the language just quoted is, that the proceedings were 
actually before the President, and that he confirmed the sen- 
tence. But this the law would presume independently of the. 
language referred to. Tlius it was the duty of the Secretary, 
in the first place, to lay the proceedings before the President, 
and a-presumption arises in favor of the performance of the 
duty. So the direction of the President is to be presumed in 
all orders or instructions issuing from the proper Department, 
which, to be operative, require such direction. (13 Opin., 5.) 
In the case of Lieutenant Cochrane, cited above, the state- 
ment made by the Secretary of War, announcing the approval 
of the sentence, contains no express reference to the direction 
of the President; yet such direction must be presumed to 
have been given. 

The next inquiry is, “‘ When a conunissioned officer of the 
Army is sentenced by « court-martial to pay a fine, to be 
imprisoned in a penitentiary, and to be cashiered the service, 
and in the review of the case the sentence is approved, but 
the fine and imprisonment are remitted, and the sign-manual 
of the President is nut attached, but only that of the Secre- 
tary of War, is such approval of any validity; and does the 
pardon of tine and imprisonment therein contained relieve the 
accused from the consequences of the sentence; and can the 
President review the record as though it were originally and 
for the first time before him ?” 

This inquiry contains three distinct branches, the answer 
to the first of which (that relating to the approval of the sen 
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tence) is involved in my answer to your first inquiry. Tothe 
second of these branches I reply, that the remission of the 
fine and imprisonment in the manner stated was legally sufii- 
cient. to relieve the accused from that portion of the penalty 
imposed by the sentence. Theact of the President remitting 
part of a court-martial sentence may, as I conceive, be 
authenticated in the same way in which the authentication of 
his act confirming such sentence can be done; and where the 
partial remission is made at the time of the confirmation of 
the sentence, the two acts are in practice signified and 
attested in the same way together. 

To the remaining branch my answer is, that the sentence 
in the case referred to having been lawfully confirmed and 
(except as to the part remitted) carried into execution, the 
proceedings are not now open to review by the President ; 
they have passed beyond his control, and are at an end. 

The last inquiry is, ‘In view of the opinion of the Judge- 
Advocate-General in his report of May 3, 1876, relative to the 
evidence as to Major Runkle’s guilt of the crime of embezzle- 
ment, and the fact that the approval of the proceedings of 
the court is signed by the Secretary of War, is the President 
authorized by the one hundred and sixth article of war to 
review the record of the court as though it were now origi- 
nally and for the first time before him ?” 

I beg to submit, in answer to this inquiry, the coneluding 
portion of my remarks in reply to the one next proceeding. 

I have the honor to be, very respectfully, 
CHAS. DEVENS. 

The PRESIDENT. 


NOTE.—It is thought that some observations may be appropriately 
made here upon the subject of the authority of the President to appoint 
general courts-martial in cases other than those in which he is expressly 
authorized to do so by Congress. | 

Prior to the act of May 29, 1830, by which was amended the sixty-fifth 
article of war contained in the act of April 10, 13806, there existed no stat- 
ute authorizing the President toappoint a general court-martial in any case 
whatever. Thatarticle, indeed, empowered “any general officer command- 
ing anarmy” toappoint general courts-martial Whenever necessary ; but 
the language quoted cannot properly be construed to include the President 
or Commander-in-Chief of the Army, as in the same article and elsewhere 
throughout the same statute, where the President is spoken of or referred 
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to, he is described by his title of President or Commander-in-Chief, indi- 
cating that Congress only meant to include the President in any of the 
provisions of the statute where he is thus designated by his official title. 
Yet it appears that the authority to constitute courts of that kind was 
theretofore exercised a number of times by the President through the 
medium of the Secretary of War. And since the passage of the act of 
1830, which provided for the appointment of such courts by the President 
in certain cases only, the same authority has been frequently exercised by 
him in like manner in cases not within that statute. The authority to 
constitute general courts-martial being thus, at widely different periods 
and on frequent occasions, exercised by the President in the absence of 
any statutory provision conferring it, the inference is that snch authority 
was deemed by the then incumbents of the oftice to be derivable from the 
only other source which could impart it, namely, the Constitution. 

By section 2, article 2, of the Constitution it is declared: ‘‘ The Presi- 
dent shall be commander-in-chief of the Army,” &c. What the functions 
of the commander-in-chief are the Constitution does not define. These 
can only be determined by resort to the law and usage of our military 
service which prevailed at the time of its adoption. 

During the war of the Revolution, in which the military service of the 
United States had its beginning, General Washington, as commander-in- 
chief of the American forces, appointed general courts-martial , with the 
tacit sanction of Congress and the acquiescence of the Army. With the 
tacit sanction of Congress, it can well be said, for the power to constitute 
these courts was never formally or specifically conferred upon him by 
that body, though his commission was, by the comprehensive terms in 
which the. trusts and duties of the oftice are therein described, broad 
enough to include this power. He was, among other things, thereby 
required to cause “ strict discipline and order to be observed in the Army,” 
regulating his conduct in every respect by the rules and articles of war 
enacted by Congress. These rules and articles, as originally adopted, (see 
Journals of Congress, under date of June 30, 1775,) whilst they contained 
provisions relating to the organization and jurisdiction of general courts- 
martial, prescribed no mode for constituting such courts, gave no one 
authority to order them, or to appoint the members thereof. By resolu- 
tion passed April 14, 1777, Congress provided that ‘the Continental gen- 
eral, commanding in either of the American States for the time being, 
shall have full power of appointing general courts-martial, to be held.” 
No further legislation took place in regard to the constitution of these 
courts until the year 17:6. 

Before the adoption of the resolution of 1777, the Commander-in-Chief, 
by virtue and in execution of the functions appertaining to his oftice, 
frequently appointed general courts-martial. (See Am. Archives, 5th 
series, vol, 2, pp. 467, 498, 610, 1242.) That resolution first introduced 
into the Rules and Articles of War a provision granting power to appoint 
such courts, and it extended to a single ofticer only, namely, the ‘ gen- 
eral commanding in either of the American States,” who was subordinate 
to the Commander-in-Chief; but it was not construed as operating to 
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exclude the exercise of the same power from the latter, who, in fact, there- 
after exercised the same power concurrently with the former. 

The state of the military law at this period, touching the appointment 
of general courts-martial, is further evidenced by a remark made by Gen- 
eral Washington in a letter to General Gates, written under date of Feb- 
ruary 14,1778 General Washington there observes: ‘It is a defect in 
our martial law, from which we often find great inconvenience, that the 
power of appointing general courts-martial is too limited. I do not find 
it can be legally exercised by any officer except the Commander-in-Chief, 
or the commanding general in any particular State.” (Writings of Wash- 
ington, vol. 5, p. 236.) 

On the 31st of May, 1786, Congress passed a resolution providing that. 
‘‘ general courts-martial shall be ordered, as often as the cases may 
require, by the genera] or officer commanding the troops.” The power 
to appoint these courts was thereby granted to officers not previously 
invested therewith. This became necessary by reason of the condition 
of the military establishment then existing. At the time of that enact- 
ment there was no officer of the rank of commander-in-chief in the mili- 
tary service of the United States. General Washington had resigned his 
commission in December, 1783, and the Congress of the Confederation 
made no appointment of a commander-in-chief thereafter. Nor, indeed, 
was there any officer in the military service of such rank as to fall within 
the description of a general commanding in any State. And asthe law 
of the military service then stood, the commander-in-chief and the gen- 
eral commanding in any State only were competent to appoint general 
courts-martial. The resolution of 1786 was cumulative in its character; 
it made competent, in addition to those who might hold the positions 
just mentioned and who would be competent by the pre-existing law, 
any ‘‘ general or officer commanding the troops ;” within which terms a 
colonel or lieutenant-colonel, for example, would come when command- 
ing the troops. 

Such was the law respecting the appointment of general courts-martial 
at the adoption of our present Constitution; and, accordingly, at this 
period the power to appoint these courts could have been legally exer- 
cised by— 

1. A commander-in-chief of the iilitary forces, in virtue of, and as a 
function belonging to, his oftice. 

2. A general commanding in any State, under the resolution of April 
14, 1777. 

3. A general or officer commanding the troops, under the resolution of 
May 31, 1786. 

The provisions of the resolutions of 1777 and 1786, adverted to, were™ 
along with the other rules and articles of war in foree when the Consti- 
tution was adopted, continued in force under the new form of governinent 
by Congress (see Acts of September 29, 1729, and April 30, 1790) until the 
passage of the act of April 10, 1806. 

As has been already observed, the Constitution, while it declares that 
the President shall be Commander-in-Chief of the Army, does not detine 
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the functions of that office, but these are left to be ascertained by refer- 
ence to the law and usage of our military service as it existed when the 
Constitution was formed. On examination of the history of this serv- 
ice down to that period, it is found that the Commander-in-Chief, among 
the duties of whose office,as set forth in his commission, was that of 
causing ‘‘strict discipline and order to be observed in the Army,’ from 
time to time exercised authority to appoint general courts-martial with- 
out any formal or specific grant of the authority, but nevertheless with 
the tacit sanction of Congress and the acquiescence of the Army; and thus 
it became the established law and usage of the military service of the 
United States for the Commander-in-Chief to exercise such authority. 
The conclusion to which this directly leads is, that, as Commander-in- 
Chief of the Army, the President is by the Constitution invested with 
authority to constitute general courts-martial, and, consequently, can 
legally exercise such authority without a legislative grant. 

This view appears to accord with that which has prevailed in American 
treatises on courts-martial of respectable authority, and which from an 
early period down to the present time has also prevailed in the practice 
of the Government. 

Thus, in a work on courts-martial published in 1809 by Maj. Alex. 
Macomb, of the United States Corps of Engineers, it is said: ‘‘All general 
courts-martial are assembled by the authority of the President of the 
United States of America, or any general officer commanding an Army. 
or colonel commanding aseparate department. (See page8.) The author 
cites the sixty-fifth article of war, contained in the act of April 10, 1806, 
in support of that part of the above extract which enumerates the gen- 
eral ofticer and colonel. That article superseded the provisions relating 
to the appointment of general courts-martial which are contained in the 
resolutions of 1777 and 1786, hereinbefore mentioned, and which were pre- 
viously in force. It provided that ‘‘Any general officer commanding an 
army, or colonel commanding a separate department, may appoint gen, 
eral courts-inartial whenever necessary.” 

In 1840 the same author, then a major-general of the Unitecé States 
Army, published a work on the practice of courts-martial, in which the 
saine doctrine is laid down. The second section of this work contains the 
following: ‘General courts-martial, in the regular Army, are appointed 
by the authority of the President of the United States, or that of any 


general officer commanding an army, or colonel commanding a separate 


department. (See Articles of War, 65.) But whenever a general officer 
commanding an army, or colonel commanding a separate department, 
shall be the accuser or prosecutor of any officer in the Army of the United 
States under his command. the general court-martial for the trial of such 
oftticer shall he appointed by the President ofthe United States. (See act 
of 29th of May, 1830.)” In the introduction of this work the author 
acknowledges himself under great obligations to the Hon. B. F. Butler, 
then late Attorney-General of the United States, to whose inspection the 
work in its origina] form was submitted. ‘After carefully perusing every 
paragraph,” adds the author, ‘the Attorney-General nade such amend- 
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ments and additions as appeared to him proper, all which have been 
adopted. It may, therefore, be said that the work has received the gen- 
eral approbation of that high functionary.” 

In the work of De Hart on Courts-Martial, which first appeared in 
1846, it is said: ‘‘ Independent of this special act” (referring to the act of 
May 29, 1830) ‘‘the President of the United States, being by the Consti- 
tution of the country Commander-in-Chief of the Army and Navy of the 
United States, is competent at all times to appoint general courts-mar- 
tial.” (See page 5.) And further on (see page 6) it is remarked: ‘A 
general court-martial, then, can only be appointed or assembled by the 
commands of the President of the United States, a general officer com- 
manding an army, or a colonel commanding a separate departinent.” 

It may be stated, in this connection, that in a report fram the Com- 
mittee on Military Affairs of the House of Representatives, made during 
the first session of the Twenty-second Congress (in February, 1832), in 
the case of Lieutenant-Colonel Woolley, it is observed: ‘‘ The President, 
as Commander in-Chief of the Army of the United States, may, in his 
discretion, order a general court-inartial, but this power cannot be exer- 
cised by any other officer.” (See American State Papers, Military 
Affairs, vol. 4, p. 854.) 

The following are some of the more prominent cases in which general 
courts-martial have been ordered by the President through the Secretary 
of War, and which are here cited as illustrative of the practice of the 
Government: | 

1. The case of General Hull, who was tried at Albany, N. Y., by a gen- 
eral court-martial convened pursuant to General Order, dated Adjutant 
and Inspector General’s Office, Washington, November 17, 1813, issned by 
order of the Secretary of War. 

2. The case of Major-General Wilkinson, who was tried at Utica, N. Y., 
by a general court-martial convened pursuant to General Order, dated at . 
the same office, Washington, November 18, 1814, issued by order of the 
Secretary of War. 

3. The case of Major-General Gaines, who was tried in the city of New 
York by a general court-martial convened pursuant to General Order, 
dated at the same office, Washington, May 22, 1816, issued by order of the 
Secretary of War. 

It is to be observed that the courts-martial in the three cases just men- 
tioned were ordered long before the act of May 29, 1830, (which provided 
for the appointment of such courts by the President in certain cases 
only,) and at a period when no statutory provision existed conferring 
upon him power to appoint them in any case. In all the cases which 
follow, the courts-martial were ordered after the passage of that act; but 
these cases not being such as that act provided for, the courts-martial so 
ordered must be regarded as not appointed by virtue of any authority 
conferred thereby. 

4. The case of Maj. George B. Crittenden, who was tried by a general 
court-martial convened at Oregon City, Oregon, pursuant to General 
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Orders No. 5, 5 ated War Department, February 22, 1850, issued by order 
of the Secretary of War. 

5. The case of Bvt. Brig. Gen. George Talcott, Colonel of Ordnance, who 
was tried by a general court-martial convened in the city of Washing- 
ton, D. C., pursuant to General Orders No. 29, dated War Department, 
June 10, 1851, issued by direct order of the President. 

6. The case of First Lieut. Benjamin McNeill, Third Artillery, who was 
tried by a general court-martial convened at Fort Adams, R. I., pursuant 
to General Orders No. 54, dated War Department, November 3, 1851, 
issued by order of the Secretary of War. 

7. The case of Bvt. Lieut. Col. William R. Montgomery, major Second 
Infantry, who was tried by a general court-martial convened at Fort 
Leavenworth pursuant to Special Orders No. 134, dated War Department, 
July 26, 1855, issued by order of the Secretary of War. 

8. The case of Bvt. Maj. Gen. David E. Twiggs, who was tried by a 
general court-martial convened at Newport Barracks, Ky., pursuant to 
Special Orders No. 42, dated War Department, March 19, 1858, issued by 
order of the Secretary of War. | 

9. The case of Maj. Osborne Cross, Quartermaster’s Department, who 
was tried by a general court-martial convened in the city of New York 
pursuant to Special Orders No. 126, dated War Department, July 11, 1859, 
issued by order of the Secretary of War. 

10. The case of Brig. Gen. George H. Gordon, United States Volunteers, 
who was tried by a general court-martial convened at Hilton Head, S.C., 
pursuant to Special Orders No. 88, dated War Department, February 23, 
1864, issued by order of the Secretary of War. 

11. The case of Surgeon-General Hammond, who was tried by a gen- 
eral court-martial convened at Washington, D.C., pursuant to Special 
Orders No. 24, dated War Department, January 16, 1864, issued by order 
of the Secretary of War. 

12. The case of Brig. Gen. E. A. Paine, who was tried by a general 
court-martial convened at Cairo, Ill., pursuant to Special Ordera No. 51, 
dated War Department, February 1, 1355, issued by order of the Secre- 
tary of War. 

It is deemed unnecessary to cite more recent cases of this sort, of which 
anumber might be mentioned. But there is one (and it is the only one 
of which the writer is aware) in which the question was raised in behalf 
of the accused, and considered on review of the proceedings, viz, 
whether the court, which was appointed by order of the Secretary of 
War, was thereby legally constituted. The, case referred to is that of 
Maj. B. P. Runkle, who was tried by a general court-martial in 1872, to 
the proceedings in which the foregoing opinion of the Attorney-General 
relates. Upon that question Judge-Advocate-General Holt, in an official 
report on the proceedings made to the Secretary of War under date of 
December 31, 1872, in which the point is pereee ee and ably discussed, 
gave an atin e opinion. 

The authority of the President to appoint general courts-martial, in cases 
wherein he is not expressly authorize: so to do by Cougress, may there- 
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fore be regarded as well established. It rests directly upon the provision 
of the Constitution which makes him Commander-in-Chief, as interpreted 
by the law and usage of the military service existing when that instru- 
ment was framed; it is sustained by the doctrine laid down in American 
works of authority on conrts-martia], the views expressed by one of the 
standing committees of the House (that on Military Affairs) whose espe- 
cial business it is to make itself conversant with subjects of this char- 
acter, and an official opinion of the late distinguished head of the Bureau 
of Military Justice, Judge Holt; and, moreover, it is confirmed by long- 
continued practice, extending back nearly to the beginning of the 
Government. 


CHECKS OF DISBURSING OFFICERS. 


It is competent to the Secretary ot the Treasury, under section 3620 Rev. 
Stat., aa amended by the act of February 27, 1877, chap. 69, to permit 
disbursing officers to draw, and the assistant treasurers and public de- 
positaries to pay, checks made payable to themselves or bearer or order, 
for such sums as may be necessary to make payments of small amounts, 
to make payments at a distance from a depositary, or to make payments 
of tixed salaries due at a certain period (as authorized by Treasury reg- 
ulations of August 24, 1376), provided such checks bear indorsed thereon 
the names of the persons to whom the sums are to be paid, or the claim 
upon which they are to be paid, or are accompanied by a list or sched- 
ule, made a part of the check, containing the same information. 


DEPARTMENT OF JUSTICE, 
June 8, 1877. 

Siz: In answer to your letter of the dth instant, inquir- 
ing whether, under section 3620 of the Revised Statutes as 
amended by the act of February 27, 1877, which directs that 
after the word “ law,” in the fifth line thereof, the words “ and 
draw for the same only in favor of the persons to whom pay- 
ment is made” are to be inserted, any disbursing officer can 
draw his check in favor of himself or bearer in such amount 
as may be necessary to make payments of small sums, to make 
payments at a distance from a depositary, or to make pay- 
. ments of fixed salaries due at a certain period, as now author- 
ized by the Department regulations of August 24, 1876, a copy 
of which you inclose, [ have the honor to say: 

The amendment to section 3620 is from the first section of 
the act of March 3, 1857, with this difference, that 1t does not 
contain the exception there found to the regulation that 
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checks must be drawn only in favor of the persons to whom 
payment is made, viz, of payments in sums under $20, in 
which cases the disbursing agent was permitted to draw in his 
own name, stating that it was to pay small claims. 

As this amendment, except with the omission referred to, 
is a@ re-enactment of the first section of the act of March 3, 
1857, and as such provision was not in force at tlre time of 
the Department regulations of August 24, 1876, it is proper 
to consider what were the regulations aflopted under said 
act. By referring to these (Treasury regulations of May 27, 
1857), it will be found that agents were not. only authorized 
to draw checks payable to themselves or bearer for such 
amounts as might be necessary to pay sums under #20, which 
was expressly permitted by that statute, but also to draw 
such checks when it was their duty to pay salaries or com- 
pensation to persons employed in the public service, whose 
compensation was fixed and payable at certain periods, for 
sufficient amounts to pay such salaries or compensation, plac- 
ing with the public depositary on whom such check was 
drawn a list or schedule officially signed by themselves, con- 
taining the names and sums payable to each person from the 
proceeds of such checks, and showing the amount thereof, 
and also to draw such checks when payments were to be 
made at a distance froma public depositary for such amounts 
as might be required to make such payments, provided that 
before the presentation of such check he should cause the 
depositary on whom it was drawn to be furnished with a list 
or schedule, officially signed, stating in detail the salaries, 
wages, and claims to be paid by the proceeds of such check, 
the names of the persons to whom payable, and the amount 
thereof. 

The construction adopted by these regulations undoubtedly 
proceeds upon a ground similar to that which was suggested 
in the opinion I had the honor to render you on the 4th instant, 
namely, that the immediate object of the provision of law was. 
that the books or vouchers of the assistant treasurer of the 
United States, public depositary, or other institution with 
whom a disbursing officer might be authorized by the Secre- 
tary of the Treasury to deposit public moneys, should show 
upon whose account and upon what claims or demands such 
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moneys were paid by the check of the disbursing officer, that 
these checks would thus, when compared with the vouchers 
of the disbursing officer, tend to show in what mode the pub- 
lhe moneys had been disposed of by him, and would afford 
the means of testing the accuracy of bis accounts, and that, 
if the evidence of the claim upon which the public money was 
paid was afforded by the check, all that was required by law 
had been complied with. 

When, therefore, with the knowledge that such construc- 
tion had been given to the first section of the act of March 3, 
1857, Congress has re-enacted it, it inust be considered that 
such construction has been deemed to be a reasonable one, 
and such as meets the intention of the legislative power, as 
manifested in the section referred.to. Although the exception 
in regard to checks of a smaller amount than $20 is not 
re-enacted, vet if the same precautions be used when such 
check is drawn to show htnmediately upon it, or by a lst or 
schedule filed with it and thus made a part of it, the names 
of the individuals to whom the sum for which it is dtawn is 
to be paid, the object of such a voucher is attained. 

In direct answer to your inquiry, therefore, I am of opinion 
that it is competent for the Secretary of the Treasury to per- 
mit disbursing officers to draw, and the assistant treasurers 
and public depositaries to pay, checks made payable to thein- 
selves or bearer or order, for such amounts as may be neces- 
sary to make payments of small amounts, to make payments 
at a distance from a depositary, or to make payments of fixed 
salaries due at a certain period, as now authorized by Depart- 
ment regulations of August 24, 1876, provided, always, that 
such checks bear indorsed upon them the names of the per- 
sons to whom the amounts drawn are to be paid, or the elaim 
upon which they are to be paid, or are accompanied by a list 
or schedule, nade a part of the check, containing the same 
information. 

Very respectiully, your obedient servant, 
CHAS. DEVENS. 

Hon. JOHN SHERMAN, 

Secretary of the Treasury. 

20 P 
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ACCEPTANCE OF CIVIL OFFICE BY A RETIRED OFFICER. 


A retired officer of the Army does not vacate his commission by accepung 
a civil oftice, unless it be an office in the diplomatic or consular service, 
in which latter case he is to be regarded as having resigned his place 
in the Army. From the general law applicable to such ease, (contained 
in section 1223 Rev. Stat.,) a certain class of retired officers described 
in the act of March 3, 1875, chap. 178, are excepted. 

He is not precluded from holding a civil oftice that does not belong to the 
diplomatic or consular service. 

When he pertorms the duties of a civil office which he may lawfully hold, 
under and by virtue of an appointment to such office, he is entitled to 
draw his pay as a retired officer and also the salary provided for the 
civil oftice during the period of his incumnbency of the latter oftice. 


DEPARTMENT OF JUSTICE, 
June 11, 1877. 

Srg: In answer to your communication of the 4th instant, 
making certain inquiries as to retired officers and their rela- 
tion to civil offices nnder the United States Government and 
the salaries thereof, I have the honor tou say: 

A retired ofticer does not, in my opinion, vacate his coim- 
mission in the Army by accepting a civil office under the 
Government, unless that: office is by appointment in the diplo- 
matic or consular service of the Government; in which case 
he is to be considered as having resigned his place in the 
Army. Section 1222 of the Revised Statutes is to be applied 
to officers upon the active list of the Army, who thereby are 
forbidden to hold any civil office, whether by election or 
appuintment, and are declared to cease to be officers of the 
Army, and to vacate their commissions, by acceptance of 
such offices. Section 1223 applies to all officers, whether upon 
the active or retired list of the Army, and must be deemed 
to enact that any officer upon either list, accepting an appoint- 
ment in the diplomatic or ‘consular service, is to be treated 
as having resigned his place in the Army. To this section 
there Is an exception made by the act of March 3, 1875, which 
provides that a certain class of officers therein deseribed, 
who are “borne upon the retired list, shall be continued 
thereon notwithstanding the provisions of section 2, chapter 
38, act of March 30, 1568,” which is embodied in seetion 1223 
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of the Revised Statutes. Of course the officers therein de- 


scribed, even if accepting an appointment in the consular or 
diplomatic service, would not vacate their commissions. 

Your second inquiry is whether a retired officer may hold 
a civil office under the United States Government. 

The provisions of the statutes in regard to retired officers 
direct that they may be assigned to duty at the Soldiers’ 
Home under certain circumstances, and that they shall not 
be assignable to any other duty. (Rev. Stat.,sec. 1259.) And, 
further, that they may on their own application be detailed 
to serve as professors in any college. (Sec. 1260.) It would 
not, in my opinion, be a legitimate construction of these two 
sections to say that they prohibit an officer from accepting 
or being appointed to a purely civil office under the United 
States Government. In the absence of any provision of law 
forbidding such officers to hold civil offices, especially when 
these sections are taken in connection with the law that 
officers upon the active list are (by section 1222 of the Revised 
Statutes) held to have vacated their commissions by the 
acceptance of any civil office, and that all officers who accept 
or hold appointments in the diplomatic or consular service 
are (by section 1223) considered as having resigned their 
places in the Ariny, with the exception above alluded to, it 
must be considered that a retired officer is not precluded 
from holding a civil office under the United States Govern- 
ment, unless in the consular or diplomatic service. 

The third question proposed by you is, whether a retired 
officer is entitled to draw his pay as such and also the salary 
of any civil office he may hold under the United States Gov- 
ernment. 

Sections 1763, 1764, and 1765 of the Revised Statutes for- 
bid any person who holds an office, the salary or annual com- 
pensation of which amounts to the sum of $2,500, to receive 
compensation for discharging the duties of any other office, 
unless expressly authorized by law; they also direct that no 
allowance or compensation shall be allowed to any ofticer or 
clerk by reason of the discharge of duties which belong to 
any other ofticer or clerk in the same or any other Depart- 
ment, and that no officer in any branch of the public service, 
or any other person whose salary, pay, or emoluments. are 
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fixed by law or regulations, shall receive any additional pay, 
extra allowance, or compensation, in any form whatever, for 
the disbursement of public money, or for any other service or 
duty whatever, unless the same is authorized by law, and the 
appropriation therefor explicitly states that it is for such 
additional pay, extra allowance, or compensation. 

The construction which has been given to these statutes 
(especially in the case of Converse vs. The United States, 21 
How., 463) is that the intent and effect of them is to forbid 
officers holding one office to receive compensation for the 
discharge of duties belonging to another, or additional pay, — 
extra allowance, or compensation for such other services or 
duties where they hold the commission of but a single office, 
and, by virtue of that office, or in addition to the duties of 
that office, have assigned to them the duties of another oftice. 
According to that decision, however, if an officer holds two 
distinct comnyssions, and thus two distinet offices, he may 
receive the salary for each. The evil intended to be guarded 
against by these statutes was not so much plurality of ofti- 
ces as it was additional pav or compensation to an officer 
holding but one office for performing additional duties, or the 
duties properly belonging to another. If he actually holds 
two commissions, and does the duties of two distinct offices, 
he may receive the salary which has been appropriated to 
each office. Sections 1763, 1764, and 1765, above referred to, 
are condensations from statutes which were in existence at 
the time that this decision was made, and in conformity with 
it I deem it ny duty, in answer to your inquiry, to say that 
a retired officer may draw his pay as such, and may also draw 
the salary of any civil office which he may hold under the 
Government, assuming always that the duties of the civil 
office are performed under and by virtue of a commission 
appointing him to that office, which he holds in addition to his 
rank as a retire: officer. 

Very respectfally, your obedient servant, 
OHAS. DEVENS. 

Hon. GEORGE W. MCCRABY, 

Necretary of War. 














TO THE SECRETARY OF THE NAVY. 309 


ee 





AS ES OT SS NS eS SS OS 


Mileage of Naval Officers. 





MILEAGE OF NAVAL OFFICERS. 


Under the act of June 30, 1876, chap. 159, mileage is allowable to officers of 
the Navy only when traveling on public business within the United 
States. For travel without the United States their actual expenses 
alone can be allowed. 

Held, accordingly, that where a naval ofticer was ordered home from Hong- 
Kong, and furnished with a through ticket, (such ticket being assumed 
to have covered his actual expenses, ) he is not entitled to the difference 
between the cost of that ticket and the mileage established by that act. 


DEPARTMENT OF JUSTICE, 
June 13, 1877. 


Sir: Referring to your communication of the 7th instant, 
I have the honor to say that, as an answer to the second 
inquiry contained therein involves an answer to the first, I 
will proceed to consider and answer the former. 

It is, in substance, as follows: Whether the mileage estab- 
lished by the act of June 30, 1876, (Session Laws of 1875—76, 
p. 65,) is to be allowed and paid to naval officers alike when 
traveling under orders within or without the United States 
in lieu of actual expenses, or is to be restricted to cases of 
traveling within the United States. 

In order to answer this inquiry it will be necessary to con- 
sider the legislation previous to the act in question. By the 
act of March 3, 1835, it was declared that the yearly allow- 
ance provided in that act for naval officers should be “all the 
pay, compensation, and allowance that shall be received 
under any circumstances whatever by any such officer or per- 
son, except for traveling expenses when under orders, for 
which ten cents per mile shall be allowed.” By the con- 
struction given to this act by the Navy Department, the 
mileage therein provided for was considered to be payable 
only when the officer traveled within the United States. The 
reasons for this construction may perhaps be found in the 
legislation, and the course of official action under it, which 
preceded the said act. Under the appropriation tor the trav- 
eling expenses of officers, the Department had previously 
thereto, by regulation, contined officers traveling abroad 
under orders to their actual expenses, but had allowed officers 
traveling within the United States mileage. This mileage 
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varied in rate partly according to the character of the con- 
veyance used and partly according to the rank of the officer. 
When, therefore, Congress passed the law of March 3, 1835, 
in regard to mileage, and continued still to appropriate as 
before for the traveling expenses of officers, it was deemed 
that it was the intent thereof only to regulate the mileage in 
the cases in which it had previously been paid, and not to 
Jegislate in regard to those cases in which only actual trav- 
eling expenses had before been allowed. 

On October 19, 1842, an opinion was rendered by Attorney- 
General Legaré to the effect that such construction had 
been so long adopted by the Department that even if in the 
first instance it were doubtful, it was then one which should 
continue to be acted upon. He held that it was impossible 
that by this act it was intended by the legislature that the 
law in regard to mileage could be construed to allow the same 
to those officers traveling by sea—perhaps for the reason 
(although this is not stated in the opinion) that if a literal 
construction were given to the law, inasmuch as every officer 
who is performing a cruise is traveling by sea, he would be 
entitled to mileage while engaged in the actual performance 
of his duties. 

The construction adopted by the Department, and thus 
sanctioned by Mr. Legaré, continued in force until the act of 
June 16, 1874, and consequently received much added weight 
from the great length of time which had elapsed from the 
date of the act and the time when theopinion was given. In 
addition to this, the Regulations of the Navy had expressly 
recognized that such was the construction to be given to the 
act; and, by the regulations of 1870 (paragraph 1491), while 
the allowance for the traveling expenses of officers was fixed 
by law at 10 cents per mile when the traveling was within 
the limits of the United States, for traveling out of the 
United States the actual necessary expenses only were al- 
lowed. This construction must be deemed, therefore, to have 
been sanctioned by the legislature, it having been for so 
many years the official construction of the Department itself, 
as Shown by its regulations, with the approval of the Attor- 
ney-General. 

This provision of the act of March 3, 1835, and other pro- 
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visions, are incorporated in the Revised Statutes, section 
1566. This section never actually went into effect so far as 
this subject is concerned, as by the act of June 16, 1874, it 
was provided that “ only actual traveling expenses shall be 
allowed to any person holding employment or appointment 
under the United States, and all allowances for mileage and 
transportation in excess of the amount actually paid are 
hereby declared illegal.” This act took effect in such a way 
as to operate to repeal the section referred to so far as this 
subject was concerned before the same actually had effect. 
(Rev. Stat., Sec. 5601). On June 30, 1876, Congress again 
legislated upon the subject, which is the act referred to in 
your communication, and then enacted that so much of the 
act of June 16, 1874, as provided that only traveling expenses 
shall be allowed to any person holding employment or ap- 
pointment under the United States, while engaged on public 
business, as was applicable to the officers of the Navy so 
engaged, should be repealed. It adds: ‘‘And the sum of 3 
cents per mile shall be allowed such officers while so engaged, 
in lieu of actual expenses.” 

The latter act, like that of March 3, 1835, is not confined 
in terms to those officers who are engaged in traveling within 
the limits of the United States, but adopts substantially the 
phraseology of the earlier act, to which the construction here- 
tofore adverted to had been given. It adds the words * in 
lieu of actual expenses,” which are not tound in the previous 
act; but as those words must be understood in that act under 
any construction which is given to it, I do not deem that their 
addition is a matter of any importance. 

It was known, when the act of June 30, 1876, was passed, 
that the construction which for years had been given by the 
Navy Department to the law providing that mileage should 
be paid to ofticers of the Navy limited the allowance of the 
same to those traveling within the limits of the United States. 
When, therefore, Congress re-enacted the law substantially 
in the same terms and made no clear provision that the 
mileage should be paid to those officers who travel by sea 
and out of the limits of the United States, it must be deemed 
that. in thus re-enacting it has accepted the construction 
theretofore put upon a similar act by the Navy Departinent. 
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Iam therefore of opinion that under the act in question 
mileage is to be allowed and paid to naval officers only when 
traveling within the United States, in lieu of their actual ex- 
penses, and that when traveling without the United States 
they are to receive their actual expenses alone. 

This involves an answer to your first inquiry, which answer 
is, that an officer of the Navy ordered home from Hong-Kong, 
and furnished a through ticket, (assuming of course that such 
ticket covered his actual expenses,) cannot lawfully be al- 
lowed and paid the difference between the cost of that ticket 
and the mileage established by the act of June 30, 1876. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. R. W. THOMPSON, 

Secretary of the Navy. 


ISSUE OF SUBSIDIARY SILVER COIN. 


Under the third section of the joint resolution of July 22, 1876, the 
amount of “fractional currency outstanding” is to be determined not 
merely by the records of the Treasury Department which show how 
much has been issued and redeemed, but also by ascertaining how 
much has been lost or destroyed so that it can never be presented for 
redemption. 

When satisfied as to the amount lost or destroyed, the Secretary of the 
Treasury has authority to issue an equal amount of subsidiary silver 
coin to replace it, subject to this restriction, viz, that the aggregate 
amount of subsidiary silver coin put in circulation, together with the 
amount of fractional currency outstanding, is not at any time to exceed 
$50,000,000, 

DEPARTMENT OF JUSTICE, 
June 14, 1877. 

Sir: By your letter of the 11th instant I am informed 
that the amount of subsidiary silver coin, when added to the 
fractional currency which has been issued and not redeemed, 
reached practically to $50,000,000; and you inquire, mn sub- 
stance, Whether under the third section of the joint resolution 
of July 22, 1876, vou are authorized to continue the issue of 
silver coin in place of the fractional currency heretofore issued 
which is shown to have been lost or destroyed. 

I have the honor to reply: 
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By the act of January 14, 1875, the Secretary of the Treasury 
was authcrized to issue subsidiary coin in redemption of frac- 
tional currency until the amount of such fractional currency 
outstanding should be redeemed. 

By the act of April 17, 1876, he was authorized to issue 
such silver coin in redemption of an equal amount of frac- 
tional currency, whether the same was then in the Treasury 
awaiting redemption or whenever it might thereafter be pre- 
sented for redemption. 

The third section of the joint resolution of July 22, 1876, is 
as follows: 

“Sec. 3. That, in addition to the amount of subsidiary 
silver coin authorized by law to be issued in redemption of 
the fractional currency, it shall be lawful to manufacture at 
the several mints, and issue through the Treasury and its 
several oftices, such coin, to an amount that, including the 
amount of subsidiary silver coin and of fractional currency 
outstanding, shall in the aggregate not exceed at any time 
fifty million dollars.” 

It was, in my opinion, intended by this section that the 
money to be used as “ change” should amount to $50,000,000; 
and when the term ‘“ outstanding” was used in reference to 
the coin and fractional curreney theretofore issued, it was 
contemplated that the Secretary should ascertain how much 
of that which had before been issued was still outstanding. 
It was a publicly known fact that all paper currency was to 
a considerable extent destroyed by use, this fact having been 
shown repeatedly in the cases of those banks which have 
been at various times compelled to redeem the bills issued by 
them. In regard to an issue of fractional currency, It was 
also quite clear that from the number of pieces in use such 
losses would be proportionally greater than in issues of bills 
of larger amounts. 

While it is perhaps not a safe mode of construing an act to 
refer to the debates of the legislature which preceded, it is 
important in this connection to observe that this fact in 
regard to the destruction of paper money by use was well 
known and understood, and was a subject of discussion in 
Congress in connection with a bill for which the resolution in 
question was afterwards substituted. It was proposed in the 
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House of Representatives that, in addition to the amount of 
subsidiary coin authorized by law to be issued in redemption 
of fractional currency, it should be lawful to manufacture at 
the several mints, and issue through the Treasury and its 
several offices, a further amount of twenty millions; and this 
bill was passed by the House. In the discussion upon it, it 
was contended upon the one side that this would not more 
than replace the amount of fractional currency which had 
been worn out or destroyed, and which would never be pre- 
sented for redemption. Upon the other side, while it was 
admitted that a considerable portion of such fractional cur- 
rency had thus been destroyed, it was contended that the 
amount was much less than twenty millions. The import- 
ance of this in reference to the question under consideration 
is only that the fact that a large amount of paper currency 
is necessarily destroyed by use was one which was fully 
considered by Congress in its debates. (See Cong. Rec., pp. 
3148, 3749, and 3750.) The bill passed by the House was 
not accepted by the Senate, and in place of it the resolution 
under consideration was passed. 

When, therefore, the fact was clearly known and under- 
stood that a considerable amount of fractional currency had 
been destroyed, and Congress uses the phrase “outstanding ” 
instead of the phrase “which has been issued and not 
redeemed,” or some similar phrase which would indicate an 
Intent upon its part that the amount of the fifty millions 
should be determimed by the amount issued and not by that 
actually in existence, if must be held that by the term ‘ out- 
standing ” was intended that currency which still continued 
to form a portion of the cireulating meditn, and for which 
the Treasury might thereafter become Hable. 

I am therefore of opinion that the amount of fractional 
currency outstanding Is to be determined not merely by the 
records of the Department which show how mueh has been 
issued, but also by ascertaining how much of that issue has 
now been lost or destroyed so that it can never be presented 
for redemption. 

This, of course, presents a question of fact for your consid- 
eration. If it should be shown that as large an amount as a 
million dollars in fraetional currency had been destroyed by 
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fire, upon being satisfied of that fact it would be competent for 
the Secretary of the Treasury to issue a corresponding amount 
of subsidiary silver coin. To determine how much of the frac- 
tional currency heretofore issued has been lost or destroyed by 
use is a difficult question, but, as suggested, one of fact only. 
Upon being satisfied as to the amount of fractional currency 
which has been thus lost or destroyed, the Secretary is author- 
ized to issue an equal amount of subsidiary silver coin to 
replace it, provided that the whole amount of subsidiary sil- 
ver coin and of fractional currency in existerse is not to 
exceed the fifty millions which it was contemplated by Con 
gress should be in circulation for the purposes of “ehange.” 
Very respectfully, your obedient servant, 
CHAS. DEVENS. 








Hon. JOHN SHERMAN, 
Secretary of the Treasury. 





REVIEW OF DEPARTMENTAL DECISION. 


_ Where an application was made to the Secretary of the Interior to review 
a decision of his predecessor, but it did not appear that any new 
facts in the case were presented, nor that any change in the law had 
taken place since the decision was made: Held that the principle of res 
adjudicata applies, and advised that the former decision be adhered to. 


DEPARTMENT OF JUSTICE, 

June 15, 1877. 
Sir: In answer to your communication of the 5th instant, 
inquiring as to the authority of the Commissioner of the Gen- 
eral Land Office, with the approval of the Secretary of the 
Interior, to issue an order temporarily prohibiting the recep- 
tion of all applications for homestead entries under section 
2306 of the Revised Statutes, and whether such authority can 
be held to defeat valid claims or applications during the 
pendency of such order, I have the honor respectfully to say: 
There is, in my opinion, a preliminary question which should 
be decided before disposing of the questions mm your commu- 
nication, and, if you should concur with me in the view I take 

of it, the discussion of these questions will be unnecessary. 
The whole matter to which your communication refers had 
been decided by your predecessor, the Hon. Z. Chandler, on 
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June 1,1876. No petition for any review of that decision had 
been made tohim. It does not appear that there are any 
new. facts in the case, nor that any change has been made in 
the law. Under these circumstances, an application is now 
made to you to review a decision which is final to as great an 
extent as any decision of a Department can be. Itis a well- 
settled rule of administrative action that matters once fully 
discussed and finally decided by a Department are not to be 
reopened, but the parties left to such other remedies, if any, as 
they may have, unless application for review be made upon 
new facts, a new state of the law, or some extraordinary cir- 
cumstances, such as do not appear in the present case. Such 
has been the opinion expressed on many occasions by my 
predecessors, and in @ communication made to you by myself 
of the date of March 20, 1877, in regard to the “ Las Animas 
grant,” I had the honor to call your attention to this rule and 
the authorities which indicated that it had received substan- 
tially continuous approval. It is desirable upon all accounts 
that there should be an end of controversies, and that claims 


once fully heard and distinctly decided should not be reopened | 


where the circumstances have in no manner changed. Unless 
such is the case, as each successive incumbent of one of the 
great administrative offices assumes his position he may be 
compelled to review all the decisions of his predecessors which 
have been against applicants and claimants. 

[ therefore respectfully recommend that the decision made 
by vour predecessor be adhered to. 

Should vou, on reflection, determine to review such decision, 
it will give me pleasure to express my opinion upon the ques- 
tions stated in your communication. 

Very respectfully, vour obedient servant, 
CHAS. DEVENS. 

Hon. CARL ScHURZ, 

Secretary of the Interior. 


PAY OF RETIRED NAVAL OFFICERS. 
In September, 1871, R., a paymaster in the Navy, was retired on furlough 
pay under section 23of the act of August. 3, 1361, chap. 42, and was there- 


upon allowed, under section 5 of the act of July 15, 1370, chap. 295, one- 
half of the highest pay of his grade, In May, 1576, he was transferred 
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(under section 1594 Rev. Stat.) from the furlough to the retired pay 
list. By section 1593 Rev. Stat. officers retired on furlough pay are enti- 
tled to only one-half of leave-of-absence pay, and by section 1588 Rev. 
Stat. general provision is made fixing the pay of retired ofticers who 
do not fall under special provisions in that and other sections. Held 
that, after the Revised Statutes took effect, R. was entitled to receive 
only the pay provided by section 1593, and remained so entitled until 
the date of his transfer, when he became entitled to receive the pay 
provided by section 1588. 

Sections 1588, 1590, and 1593 Rev. Stat., which contain provisions both 
of a general and special character prescribing the compensation of 
retired naval officers, and embrace within their scope all such officers, 
whether of the line or staff, superseded all provisions in force at the 
adoption of the Revised Statutes by which that compensation was pre- 
viously regulated, and those sections thereafter furnished the only law 
upon the subject. 

In the absence of constitutional restriction, the future compensation of a 
public officer may be altered at pleasure by the legislature during his 
incumbency, without violating any legal right vested in him by virtue 
of his appointment. 

Accordingly, the retirement of R., and allowance to him of compen- 
sation under the act of July 15, 1870, prior to the adoption of the 
Revised Statutes, did not give rise to a right in his favor, ‘accruing 
or accrued,” which is protected by the saving provision of section 5597 
Rev. Stat. 


DEPARTMENT OF JUSTICE, 
June 18, 1877. 

Sir: By a letter of your predecessor in office dated the 8th 
of February last, which was not received at this Department 
until the 6th of March following, the questions hereinafter 
stated were, at the suggestion of the Second Comptroller, 
submitted to the Attorney-General for an opinion thereon. 
Finding this call for an opinion unanswered by the Attor- 
ney-General during whose incumbency it was received, I 
have considered the questions myself, and now have the 
honor to communicate to you the conclusions reached. 

It appears that on the 8th of September, 1871, R. B. Rod- 
ney, a paymaster in the Navy, was retired on furlough pay 
under section 23 of the act of August 3,1861. He was there- 
upon allowed, however, under section 5 of the act of July 15, 
1870, not furlough pay, but one-half of the highest pay of his 
grade. On the 19th of May, 1876, he was transferred by the 
President from the furlough to the retired pay list, (under, it 
is presumed, section 1594 of the Revised Statutes.) The 
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questions to which reference is above made, and which are 
presented in connection with these facts, are— 

1. “After the enactment of the Revised Statutes, is Rodney 
to be paid under the provisions of the act of 1870 or under 
section 1588 of the revision; that is, if the act of 1870 is 
repealed by the revision, is the prior retirement of the officer 
and the fixing of his pay under the act of 1870 such an act 
done or right accrued as to be saved by the repeal provisions 
of the Revised Statutes ? 

2. “If the Revised Statutes apply to the case of Rodney, 
who was retired on furlough before the passage of the Revised 
Statutes, would he be entitled only to furlough pay, as estab- 
lished by section 1593 of the revision, from the date when 
the revision took effect to the date when he was transferred 
by the President as above stated”? 

The act of August 3, 1861, section 23, under which Rod- 
ney was retired on furlough, gave to officers of the Navy so 
retired a compensation equivalent to one-half of leave-of- 
absence pay. Section 22 of the same act fixed the compen- 
sation of the other retired naval officers. 

By the twentieth section of the act of July 16, 1862, a new 
provision was made respecting the pay of the line officers of 
the Navy on the retired list, which was construed to super- 
sede the provision of the act of August 3, 1861, relative to the 
pay of these officers, and, in effect, todoaway with furlough pay 
so far as they were concerned; and by the seventh section of the 
act of April 21, 1864, it was provided that the retired pay of 
the staff ofticers in the Navy should be the same as that of 
the retired officers of the line with whom they have relative 
rank. Thereupon the staff as well as the line officers on the 
retired list of the Navy, whether they had been retired on 
furlough or otherwise, were allowed compensation under the 
act of July 16, 1862. 

But by the fifth section of the act of July 15, 1870, another 
change was made in the law relating to the compensation 
of these officers. That section provided that from and after 
the 30th of June, 1870, “the pay of all officers of the Navy 
now on or hereafter placed on the retired list shall, when 
not on active duty, be equal to one-half of the highest pay 
prescribed by this act for officers on the active list whose 
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grade corresponds to the grade held by such retired officers 
respectively at the time of such retirement,” &c. And the 
law was still further modified by the first section of the act 
of March 3, 1873, which provided “ that those officers on the 
retired list, and those hereafter retired, who were or who 
may be retired after forty years’ service, or on attaining the 
age of sixty-two years, * * * or those who were or may 
be retired from incapacity resulting from long and faithful 
service. from wounds or injuries received in the line of duty, 
from sickness or exposure therein, shall, after the passage of 
this act, be entitled to 75 per centum of the present sea-pay 
of the grade or rank which they held at the time of their 
retirement.” 

Thus stood the law on the subject of the compensation of 
retired naval officers at the time of the adoption of the Re. 
vised Statutes. 

Section 1588 of the Revised Statutes provides: ‘The pay 
‘of all officers of the Navy who have been retired after forty- 
five years’ service after reaching the age of sixteen years, or 
who have been or may be retired after forty years’ service 
upon their own application to the President, or on attaining 
the age of sixty-two years, or on actount Of incapacity result- 
ing from long and faithful service, from wounds or injuries 
received in the line of duty, or from sickness or exposure 
therein, shall, when not on active duty, be equal to 75 per 
centum of the sea-pay provided by tls chapter for the grade 
or rank which they held, respectively, at the time of their 
retirement. The pay of all other officers on the retired list 
shall, when not on active duty, be equal to one-half the sea- 
pay provided by this chapter for the grade or rank held by 
them respectively at the time of their retirement.” Section 
1590 provides: * Officers who have been retired as third 
assistant engineers shall continue to receive pay at the rate 
of four hundred dollars a year.” And section 1593 provides: 
“ Officers placed on the retired list, on furlough pay, shall 
receive only one-half of the pay to which they would have 
been entitled if on leave of absence on the active list.” 

These sections contain provisions both of a general and 
special character, prescribing the compensation of retired 
naval officers, which together embrace within their scope all 
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such officers, whether of the line or staff. They inust, accord- 
ingly, be deemed to have repealed, upon the adoption of the 
Revised Statutes, all the provisions then in force by which 
that compensation was previously regulated, and to have 
constituted thereafter the only law upon the subject. 

Hence, in determining what is the retired pay of naval 
officers on the retired list since the date of the revision, we 
are governed entirely by the provisions of the sections cited. 
If the officer comes within the terms of section 1093, the pay 
to which he is entitled is the pay prescribed by that section. 
If he comes within the terms of section 1590, he is entitled to 
the pay thereby fixed. If he belongs to any of the classes of 
retired ofticers described in the first sentence of section 1588, 
he is entitled to the pay allowed thereby. But if he is not 
within section 1593, nor within section 1590, nor within the 
first sentence of section 1588, he is, in that case, to be regarded 
as within the second or last sentence of the latter section, 
(which is general, and intended to include all retired officers 
not falling under either of the other provisions adverted to,) 
and entitled to the pay thereby established. 

It will be observed that section 1593 re-enacts substantially 
the provision in the act of August 3, 1861, relative to the com- 
pensation of officers retired on furlough pay. That provision 
had in practice been considered as superseded by the acts of 
July 16, 1862, and April 21,1864. After the date of these 
acts, officers retired on furlough pay under the act of August 
3, 1861, were therefore no longer limited to furlough pay, 
(te, one-half of leave-of-absenee pay,) but were allowed the 
pay of retired officers as fixed by the act of 1862 and later by 
the act of July 15, 1870. Thus, Paymaster Rodney, though 
retired on furlough pay under the act of 1861, was allowed 
compensation under the act of July 15, 1870, (which was in 
force at the time of his retirement,) that is to say, one-half of 
the highest pay prescribed by the latter act for an officer on 
the active list of a corresponding grade. 

In connection with the fact just stated, the first of the 
wbove questions suggests this inquiry: whether the retire- 
ment of Mr. Rodney, and the fixing his pay under the act of 
1870, constitute such an act done or right accrued as to be 
within the saving provision of section 5597 of the Revised 
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Statutes, which declares: “The repeal of the several acts 
embraced in said revision shall not affect any act done, or 
any right accruing or accrued, or any suit or proceeding had 
or commenced in any civil cause before the said repeal, but 
all rights and liabilities under said acts shall continue, and 
may be enforced in the same manner as if said repeal had 
not been made,” &c. 

An appointment to a public office is not acontract. Hence, 
in the absence of constitutional restriction, the compensation 
of a public officer may be altered at pleasure by the legisla- 
ture during his incumbency without violating any legal right 
vested in him by virtue of his appointment. The right which 
his appointment confers is nothing more than a right to 
receive, during the period of his continuance in office, such 
compensation as may from time to time be provided by law; 
it does not confer a right to have allowed to him, during that 
period, the particular compensation which was authorized 
when he was appointed. Accordingly, should the legislature 
deem it expedient to diminish the future compensation of the 
officer, this, so far from affecting or impairing the right of the 
latter derived under his appointment, would be entirely con- 
‘sistent therewith. When, therefore, by the enactment of 
section 1593, Congress prescribed a rate of compensation for 
officers “‘ placed on the retired list, on furlough pay,” less in 
amount than that which they were previously allowed, such 
legislation cannot be considered to affect or operate upon any 
right of theirs, “‘ accruing or accrued.” The reduction of the 
pay of those ofticers, thus made, involved no change in, but 
was in harmony with, the right to compensation held by 
them. It follows that the previous retirement of Mr. Rod- 
ney, and allowance to him of compensation under the act of 
1870, did not give rise to such a right as comes within the 
. gaving provision of section 5397. 

Respecting the questions submitted, then, my views are as 
follows: The correct answer to the first 1s, that upon the 
adoption of the Revised Statutes the compensation of Mr. 
Rodney ceased to be payable under the provisions of the act 
of 1870, and became payable under the provisions of the 
Revised Statutes. The coriect answer to the second is, that 
after the Revised Statutes took effect he was only entitled to 
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receive the pay provided by section 1593, and remained enti- 
tled to receive. only that pay until the date of his transfer by 
the President to the “retired-pay list,” when he became enti- 
tled to receive the compensation provided by section 1588. 

I have the honor to be, very respectfully, 


: CHAS. DEVENS. 
Hon. R. W. THOMPSON, 


Secretary of the Nary. 


DISPOSAL OF OLD MATERIAL. 


Upon examination of section 3613 Rey. Stat., amended by act of Febrn- 
ary 27, 1877, chap. 69, and also of sectiou 3672 Rev. Stat.: Adrised 
that the Chief of the Bureau of Engraving and Printing cannot be 
authorized by the Secretary of the Treasury to exchange certain old 
presses for a new press with the manufacturers, so that but a small 
amount of money in addition will have to be paid to them therefor 5 yet 
that the Secretary may authorize a sale of the old presses to the mann- 
facturers, the proceeds to be covered into the Treasury, and at the same 
time a purchase of the new press can be made from them, paying for 
the same out of the appropriation available for that purpose. 


DEPARTMENT OF JUSTICE, 
June 23, 1877. 

Sir: | am informed by your letter of the 21st mstant that 
it isin the power of the Chief of the Bureau of Engraving and 
Printing to exchange certain old presses for a new press, so 
that. but a small amount of cash in addition will have to be 
paid to the manufacturers of the new press, and you inquire 
whether, as the old presses are no longer needed and are 
much worn, and as in this way they will probably produce 
more than in any other, you are justified in authorizing him 
to make the purchase in the manner thus indicated. 

It may often happen that by the judicious use of old mate- 
rial in exchange for necessary machinery more advantageous 
contracts may be made than in any other mode; yet I am not 
prepared to say that such contracts are authorized by law. 
It has been the intention of Congress, as manifested by the 
statutes, (except in certain cases specifically named,) to 
require that the proceeds ot old material which is sold 
should be covered into the Treasury and thus accounted for. 
Although such exchanges may often be conducted to advan- 








TO THE SECRETARY OF THE TREASURY. 323 


AS a 





Disposal of Old Material. 





tage, yet Congress has deemed it better, as a rule of business, 
to prescribe that the officer having charge of old material 
should dispose of and account for it as such, and afterwards 
make the purchase of such new material as he required out 
of the specific appropriation for that purpose. 

Section 3618 of the Revised Statutes is as follows: 

‘All proceeds of sales of old material, condemned stores, 
supplies, or other public property of any kind, except the 
proceeds of the sale or leasing of marine hospitals, or of the 
sales of revenue cutters, or of the sales of commissary stores 
to the officers and enlisted men of the Army, or of the sale of 
condemned Navy clothing, or of sales of materials, stores, or 
supplies to any exploring or surveying expedition authorized 
by law, shall be deposited and covered into the Treasury as 
miscellaneous receipts, on account of ‘ proceeds of Govern. 
ment. property,’ and shall not be withdrawn or applied, except 
in consequence of subsequent appropriation made by law.” 

This section has been amended, by inserting after the word 
“Army,” in the fifth line thereof, the words “or of materials, 
stores, or supplies sold to officers and soldiers of the Army.” 
(Act of February 27, 1877, chap. 69.) 

The sales which are included within the exceptions in this 
section are controlled by other sections, which regulate the 
mode in which the sales of such property shall be made and 
the proceeds thereof applied. 

Section 3672 provides that “a detailed statement of the 
proceeds of all sales of old material, condemned stores, sup- 
plies, or other public property of any kind shall be included 
in the appendix to the Book of Estimates.” 

These sections contemplate that there will be sales of old 
material necessarily made in the various Departments of the 
Government other than those included within the exceptions. 
For the mode in which such sales shall be condueted—whether 
by advertisement, at public auction, or otherwise—no specific 
provision is made. In these respects the sales are left to the 
diseretion of the officer having charge of such old material. 
But itis required that when such sales are made the proceeds 
shall be covered ito the Treasury on account of “ proceeds 
of Government property,” and that a detailed statement of 
them shall be thereafter made. | 
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It is therefore in your power to make two transactions, 
which will produce, so far as the benefit to the Government 
is concerned, the same result that would be produced by an 
exchange. By one of them you can sell to the manufacturers 
of the prmting press the old presses at a rate which you shall 
determine to be fair and just, but the sum received from such 
sale will necessarily be covered into the Treasury on account 
of ‘‘ proceeds of Government property.” By the other trans- 
action you may purchase from the manufacturers, paying for 
the same out of the appropriation which is put into your 
hands for that purpose, the new press which is desired for 
use. While the result, so far as the Government is concerned, 
is the same, it will not, of course, have the same effect upon 
your appropriation as would be produced if you were entitled 
to pay for the new press with the proceeds of the old presses; 
but you will be compelled to pay in full for such new press 
from the appropriation in your hands for such an expendi- 
ture, while the amount received from the old presses, being 
covered into the Treasury, will then be subject to the future 
action of Congress. 

Very respectfully, your obedient servant, 


CHAS. DEVENS. 
Hon. JOHN SHERMAN, 


Secretary of the Treasury. 


ADVERTISING TAX-LISTS IN THE DISTRICT. 


Section 5 of the act of July 12, 1876, chap. 680, providing for the publica- 
tion of lists of property in arrears tor taxes, does not authorize the 
Commissioners of the Distriet of Columbia, in determining the ‘“ low- 
est bidder” for making such publication, to have regard to the circula- 
tion of each newspaper bidding. It is sufficient if the paper is a bona 
fide newspaper and there is nothing as to the amount of publicity which 
the notice may receive that will defeat the purpose of the legislature 
in requiring the advertisement. 


DEPARTMENT OF JUSTICE, 
June 27, 1877. 
GGENTLEMEN: Yours of the 25th instant, addressed to the 
President, has been referred for consideration to the under- 
signed, and herewith I submit a reply: 








TO THE COMM RS OF DISTRICI OF COLUMBIA. 325 


Rey Crtlstue Tax. Lists in the District. 


a ee ee ee ee 


The question propounded is whether the tax-law for this 
District, approved July 12, 1876, in providing (section 5) for 
the publication, preliminary to sale, &e., of certain lists of 
property upon which taxes are in arrears in some newspaper 
published in said District, “being the lowest bidder for the 
work,” allows that in determining the lowest bidder regard 
may be had to the respective circulation of each newspaper 
bidding. 

In this connection you state that the respective circulation 
of the newspapers in this District varies “ from two or three 
thousand to fifteen or sixteen thousand.” 

[t is evident that, rates being the same, one who advertises 
in a newspaper with a larger circulation gets more for his 
monev than he who advertises in one with less. 

It is also evident that a newspaper offering to publish a 
notice at a certain price will make a smaller rate of profit than 
another newspaper which, with much less circulation, offers 
the same terms; at all events, where the advertisements are 
exceptionally long. 

So, if the newspaper with the smaller circulation proposes 
rates somewhat less than the other, the difference of circula- 
tion may be such as still to leave it true that the advertiser 
has gotten a better bargain by accepting the terms of the 
other newspaper, whilst the latter has actually done the work 
ata less rate of profit than would have been earned by its 
competitor. 

In the same way it Is true that a newspaper having a cer- 
tain class of patrons offers advantages to advertisers desiring to 
eall the attention of that class which other newspapers do not 
give, tor which, therefore, merely as matter of economy, such 
advertisers may feel fhainsely es bound to pay, although nom- 
Inally higher than are offered elsewhere. 

In ordinary cases, however, such considerations are of the 
nature of refinements; and where an act requires a public 
ottieer to advertise in a newspaper “being the lorest bidder,” 
he is certainly safe in’ construing the expression literally 
wherever the parties making offers are bona fide hewspapers, 
and there is nothing as to the amount of publicity which the 
notice may thus receive that will defeat the purpose of the 
legislature in requiring the advertisement. 
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More than a certain amount of publicity may be super- 


fluous. In the present case a public statute has already 
placed property-owners in the District upon the qui vive as 
to the result of neglect to pay taxes in 1876-77. Besides, 
Congress has chosen to designate the successful newspaper 
as that which shall be the lowest bidder. 

Upon the whole, I cannot advise that regard can be had to 
their respective “circulation” as between bona fide newspa- 
pers, advertisement in any one of which will not plainly defeat 
the end that Congress had in view in ordering publication. 
Whilst it is thus admitted that the Commissioners have some 
discretion in determining who are authorized to be considered 
bidders, yet, that point being settled, I think it is safest to 
construe the phrase “ lowest bidder” literally. 

In cases like the present, legislatures frequently order the 
advertisement to be made in newspapers “having the largest 
circulation” within a certain locality. Congress, in the pres- 
ent instance, has declined to follow their precedents. I sub- 
mit, therefore, that “circulation” can be considered only as 
bearing upon the question whether in the particular instance vt 
is too small to afford whatever publicity is obviously required by 
the policy of the statute; in other words, a reasonable pub- 
licity. 

Iam, gentlemen, very respectfully and truly, yours, 
S. F. PHILLIPS, 
Acting Attorney-General. 
Hon. W. DENNISON, 
J. H. KETCHAM, 
SAMUEL IL. PITELPS, 
Commissioners of the District of Columbia. 


ADVERTISING TAX-LISTS IN SUNDAY PAPER. 


The advertisement of the list of property in arrears for taxes, under 
section 5 of the act of July 12, 1876, chap. 180, would not be in con- 
formity to the laws in force in the District of Columbia if made in a 
newspaper published on Sunday. 

The provisions of that act must be construed in connection with the other 
statute law of the District, and they are not to be taken to repeal any 
part of the latter unless where necessarily repugnant thereto. 
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DEPARTMENT OF JUSTICE, 
June 30, 1877. 


GENTLEMEN: In your note of to-day you ask, “ Will the 
advertisement of the tax-list under the fifth section of the act 
entitled ‘An act for the support of the government of the 
District of Columbia for the fiscal year ending June thirtieth, 
eighteen hundred and seventy-seven, and for other purposes,’ 
approved July 12, 1876, in a newspaper published in said 
District on Sunday, said paper being ‘the lowest bidder,’ be 
legal in all respects?” 

This question turns npon the state of the statute law within 
this District upon the matter of the observation of Sunday. 
Unless there be a statute prohibiting such advertisements, it 
will be valid, as there is nothing in the common law to 
forbid it. 

There are two statutes in foree here which may be quoted 
upon this matter: (1) The Maryland act of 1723, chap. 16, 
sec. 10, which provides that “no person shall work or do any 
bodily labor on the Lord’s day, commonly called Sunday; ” 
and (2) the Enghsh act of 29 Charles II, chap. 7, see. 6, 
That no person upon the Lord’s day shall serve or execute, 
or cause to be served or executed, any writ, process,” &e. 
The method by which the District compels its debtors to 

pay their tax debts is certainly process, and the method which 
the law preseribes for notifying such debtors of the proceed- 
ines tm invitum, by which that payment will be enforeed, is 
service of such process. Although the process is not that of 
the ordinary tribunals of justice, but is summary, and the 
service is by advertisement, their fundamental character is 
none the less that of serviee and process, and no reason 
occurs to me why, if a summons before an ordinary magis- 
trate, whose effect is that the party served may thereby 
avoid the appheation of force by the sovereign to his person 
or property, be prohibited upon Sunday, such summons before 
an extraordinary tribunal is not equally within the policy and 
words of the law. 

In the present state of the law within this District, I am 
of opinion that no civil process can be served upon Sun- 
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day, whether personally by an officer or virtually through an 
advertisement published exclusively on that day. 

The Maryland act of 1723, above cited, is no doubt, as to 
many of its provisions, antiquated and obsolete. I am not 
satisfied, however, that the prohibition quoted above, which 
is a proposition complete in itself, is not yet in force, whatever 
may be said as to the penalty which, in addition to the simple 
prohibition, is inflicted upon those who violate the provision. 
I am inclined to believe that work and bodily labor upon 
Sunday is still prohibited within the District, except so far 
as within and for Washington City (only.) Some municipal 
ordinances may have modified the above statute. The ques- 
tion here, however, is of a work and bodily labor which shall 
be good anywhere in the District, and not in this city alone. 
If not good everywhere in the District, it can make no matter 
that it may be allowable in certain portions thereof... 

The publication of a newspaper upon Sunday (it makes no 
matter when its printing and other preparation have been done) 
is certainly “bodily labor,” and therefere I strongly incline to 
think that the circulation of the notice in question cannot be 
lawful upon Sunday, at least outside of Washington City. 

Returning to your question, and giving it the categorical 
answer which you desire, I have to say that the advertise- 
ment of the sort of notice which you propose in a newspaper 
published on Sunday will not be legal in all respects. The 
general words of the act of July, 1876, are to be construed 
in connection with the other statute law of the District, 
unless where necessarily repugnant thereto. 

With great respect, your obedient servant, 
S. F. PHILLIPS, 
Acting Attorney-General. 
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Hon. W. DENNISON, 
J. H. KETCHAM, 
S. LL. PHELPS, 
Commissioners of the District of Columbia. 





MAIL SERVICE. 


The appropriation made by the act of March 3, 1°77, chap. 105, to pay 
the amount due to mail contractors ‘ for mail service performed ” in 
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certain Southern States before the war of the rebellion, is not appli- 
cable to the payment of a claim for one month’s additional pay to 
which a contractor became entitled by his contract where the same 
was arbitrarily terminated by the governinent, such claim being in the 
nature of a claim for liquidated damages. 





DEPARTMENT OF JUSTICE, 
July 5, 1877. 

Sir: Referring to your letter of the 2d instant, I have the 
honor to say that [ understand the inquiry proposed thereby 
to be whether, by theact of Congress approved March 3, 1877, 
by which the sum of $375,000 was appropriated to pay the 
amounts due to ante-bellum mail contractors in the Southern 
States, it is competent for, or the duty of, the Department to 
allow to a contractor the one month’s additional pay to which 
he was entitled by his contract when the same was arbitra- 
rily terminated by the Government. 

I do not understand the inquiry to be whether or not such 
contractor might maintain a claim for damages by reason of 
the termination of his contract in the Court of Claims, as in 
reference to that different questions would properly have to 
be examined. 

Under the act of March 3, 1877, the amount which is ap- 
propriated to pay the mail contractors is for mail service per- 
formed in certain States, including the State of Texas, before 
said States respectively engaged in war against the United 
States. The claim of Mr. Giddings is not for mail service 
performed, but it is a claim in the nature of a claim for liqui- 
dated damages by reason of the alleged arbitrary termination 
of his contract. For such a claim no provision is made in 
this act. It limits itself strictly to the payment of the 
amounts due to mail contractors for mail service performed. 
This statement seems to be a conclusive argument that under 
the act in question Mr. Giddings can maintain no such claim 
as that for the additional month’s pay to which he would un- 
der certain circumstances have been entitled had lis contract 
been arbitrarily terminated by the Government. 

Very respectfully, your obedient servant, 
CHAS. DEVENS, 
Attorney-General. 
Hon. DAVID M. KEY. 
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PROMOTION IN THE QUARTERMASTER’S DEPARTMENT. 


H., an assistant quartermaster, (whose commission is junior to the com- 
missions of twenty-two other assistant quartermasters, ) having served 
as an assistant quartermaster of volunteers from June 9, 1862, to March 
22, 1867, and from the latter date as an assistant quartermaster in the 
Regular Army under his present commission, claimed to be entitled to 
promotion to the grade of major in the Quartermaster’s Department on 
account of fourteen years’ continuous service. An obstacle to imme- 
diate promotion being presented by section jd of the act of March 3, 
1875, chap. 126, the question is whether H. is entitled to be promoted 
upon the next happening of a vacancy in said grade, the provisions of 
that section not being {in the way: Held (1) that he is not so entitled 
on the ground of continuous service; (2) that under existing law the 
right to promotion, in‘case of such vacancy, would be governed by 
seniority of commission, irrespective of the past service of the officer. 


DEPARTMENT OF JUSTICE, 
July 6, 1877. 


Siz: By your letter of the 21st ultimo, inclosing a com- 
munication from Capt. Charles H. Hoyt, assistant quarter- 
master, and other papers, you inform me that that officer, 
“having served continuously since June 9, 1862, under com- 
missions as captain, first as assistant quartermaster of volun- 
teers from June 9, 1862, to March 22, 1867, and from the 
latter date to the present time as assistant quartermaster 
United States Army, claims that, under the provisions of the 
third section of the act of August 3, 1861, chap. 42, (12 Stat., 
287,) and of the 123d article of war, (Rev. Stat., sec. 1342,) he 
is entitled, after fourteen years’ continuous service with the 
rank of captain in the Quartermaster’s Department, to be 
promoted to the grade of major, as provided in the first of 
the above-designated enactments.” .You remark, further, 
that the prohibition of section £ of the act of March 3, 1878, 
(18 Stat., 338,) stands directly in the way of his immediate 
promotion, and request my opinion upon the following ques- 
tion, viz: ) 

‘Whether, under existing Jaw, Captain Hoyt has such 
precedence in rank as to entitle him, upon the next happen- 
ing of a vacancy in the grade of major, to promotion in pref- 
erence to any other captain of less than his length of con- 
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tinuous service as a captain and assistant quartermaster, 
either in the regular or volunteer force.” 

The third section of the act of August 3, 1861, to which 
you refer, declares that “ Whenever any Army captain of the 
Quartermaster’s Department shall have served fourteen years’ 
continuous service he shall be promoted to the rank of major.” 
This provision was intended to apply solely to the permanent 
inilitary establishment known as the Regular Army, of which 
the Quartermaster’s Department then contained, as it now 
contains, ofticers in each of the grades of captain, major, lieu- 
tenant-colonel, and colonel, with one chief ofticer holding the 
rank of brigadier-general. At the time of the passage of 
that act, all vacancies in that department occurring in the 
grade of major (so, likewise, all vacancies in the grades of 
lieutenant-colonel and colonel) were required to be filled by 
promotion trom the next lowest grade in the same depart- 
ment, according to seniority of commission, except in case of 
disability or other incompetency. (Sec. 1, act of March 3, 
1851, 9 Stats., 618; Army Reg., par. 19.) 

The eftect of the above provision was to enable the senior 
captain, and those of the same grade standing next to him in 
line of promotion, upon the completion of fourteen years’ con- 
tinuous service in the Quartermaster’s Department, to be ad- 
vaneed to the rank of major, although no vacancies in the 
latter grade might at the time exist. 

Subsequently, however, by the sixth section of the act of 
March 3, 1869, (15 Stat., 318,) promotions in that depart- 
ment were forbidden “until otherwise directed by law.” 
This enactment suspended indefinitely the operation of the 
provision in the third section of the aet of August 3, 1861, 
adverted to, which at length became formally repealed by 
section 5596 of the Revised Statutes. 

I have stated that that provision was applicable only to 
the Regular Army. But by section 2 of the act of March 2, 
1867, entitled “An act declaring and fixing the rights of vol- 
unteers as a part of the Army,” (14 Stat., 434,) it was pro- 
vided “ that in all matters relating to pay, allowances, rank, 
duties, privileges, and rights of officers and soldiers of the 
Army of the United States, the same rules and regulations 
shall apply, without distinction, for such time as they may be 
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or have been in the service, alike to those who belong perma- 
nently to that service, and to those who, as volunteers, may 
be or have been commissioned or mustered into the military 
service under the laws of the United States for a limited 
period.” Here three descriptions of persons are mentioned : 
(1) those officers and soldiers who belong permanently to the 
service; (2) those who, as volunteers, may be commissioned 
or mustered into the service for a limited period ; (3) those 
who, as volunteers, may have been commissioned or mustered 
into the servicefor a limited period. ‘ Forsuch time as they 
may be or have been in the service,” so the section declares, 
the same rules and regulations relating to pay, allowances, 
rank, duties, privileges, and rights of ofticers and soldiers of 
the Army of the United States are to apply to these several 
descriptions of persons without distinetion. The provision 
extends to no persons but those who are in the mihtary serv- 
ice, and the inclusion of officers and soldiers who may “ have 
been” commissioned or mustered into the service as volun- 
teers affords ground for the construction that where officers 
and soldiers belonging to the Regular Ariny fall within the 
terins of that description (7. e., where they have been in the 
volunteer service before entering the Regular Army) their past 
service as volunteers must be estimated in all cases in which, 
under the rules and regulations referred to, it would be esti- 
mated had it been performed by them as regulars. 
Admitting, then, that this section might have entitled 
those assistant quartermasters in the Regular Army who were 
selected and appoimted from the volunteer quartermaster 
service under the thirteenth section of the act of July 28, 
1866, (14 Stat., 334,) to have the period of their service as 
volunteer quartermasters taken into aeeount in determining 
their right to promotion for length of service under the pro- 
Vision in the act of 1861, whilst the latter was in force and 
operation, yet 1t has undergone verv material modification in 
the revision of the statutes. Part of it appears In section 
12902 of the Revised Statutes in the following form: “]n all 
matters relating to the pay and allowances of officers and 
soldiers of the Army of the United States, the same rules and 
regulations shall apply to the Regular Army and to volunteer 
forces mustered into the serviee of the United States for a 
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limited period.” Part of it also appears in the 123d article 
of war in the Revised Statutes, in this shape: “ In all mat- 
ters relating to the rank, duties, and rights of officers, the same 
rules and regulations shall apply to officers of the Regular 
Army and to volunteers commissioned in or mustered into 
said service, (1. e., the service of the United States,) under the 
laws of the United States, for a limited period.” It will be 
perceived that in neither of these provisions is there any ref: 
erence to the past service of an officer who, as a volunteer, 
may have been commissioned in the military service, such as 
is found in section 2 of the act of March 2, 1867. 

Section 1292 provides simply this, that the ofticers and sol- 
diers of the Regular Ariny and the ofticers and soldiers ot 
the volunteer forces mustered into service shall, in the 
matter of pay and allowances, be subject to the same rules 
and regulations. In that matter the regular and the volun- 
teer are to stand on an equal footing relatively to each other. 
The provision comes into play when there are in the military 
service both volunteers and regulars, and it appears to be 
intended for such a state of things only. 

The 123d article of war does nothing more than provide 
that regular officers and volunteer officers shall, in the mat- 
ter of rank, duty, and rights, be governed by the same rulés 
and regulations. Like section 1292, it would seem to be only 
intended for a condition of the military serviee in which 
both volunteers and regulars exist as distinct organizations. 
Even if the provision of the act of 1861, authorizing promo- 
tion in the Quartermaster’s Department for length of service 
therein, were still in force, this article would not, I think, 
confer upon au assistant quartermaster in the Reeular Army, 
selected and appointed from the volunteers under the act of 
July 28, 1866, the right to have the period of his service as a 
volunteer assistant quartermaster counted in determining 
his claims to promotion under the former act. 

From the above review of the statutes I deduce the follow- 
ing: 

1. That no lawnow exists authorizing promotion in the Quar- 
termaster’s Department from the grade of captain to that of 
major for continuous service in the former grade of fourteen 
years. The only law of promotion applicable to this depart- 
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ment which is at present in foree 1s that relating to the filling 
of vacancies therein, hereinbefore mentioned. The latter, 
however, is subject to the provisions of the fourth section of 
the act of March 3, 1875, chap. 126. 

2. That though the second section of the act of March 2, 
1867, may have entitled an assistant quartermaster in the 
Regular Army, appointed from the volunteer forces under 
the act of July 28, 1866, to have the time he served as a vol- 
unteer quartermaster counted for the purpose of determining 
his right to promotion under the provisions of the third sec- 
tion of the act of August 3, 1861, vet the provisions of the 
former section, as modified by the Revised Statutes, do not 
authorize such time to be counted in his favor for any pur- 
pose. I mayadd here that section 1219 of the revision, which 
embodies the provisions of the first section of the act of March 
2, 1867, authorizes such time to be computed, as between 
ofticers of the same grade and date of appointment, for the 
purpose of fixing their relative rank; and this is believed to 
be the only provision now in force authorizing the compu- 
tation. 

Accordingly, in direct answer to your inquiry, I have the 
honor to reply that, under existing law, Captain Hoyt (whose 
COINMISSION as assistant quartermaster Is Junior to the com- 
Inissions of twenty-two other assistant quartermasters) has 
not such precedence in rank as to entitle him, upon the next 
happening of a vacancy in the grade of major, to promotion 
in preference to any other captain of less than his length of 
continuous service as a Captain and assistant quartermaster 
in both the regular and volunteer forces. On the contrary, 
the right to promotion in such a ease would, under the exist- 
ing law, be governed by seniority of commission, Irrespective 
of the past service of the officer. 

lam, sir, very respectfully, 


———e- 


CHAS. DEVENS. 
Hon. GEORGE W. MCCRARY, 
Secretary of War. 
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TWENTY PER CENT. ADDITIONAL DUTY. 


The additional duty of 20 per cent. ad ralorem provided by section 2900 
Rev. Stat. does not accrue until, by an appraisement under that sec- 
tion or by a reappraisement under section 2929 Rev. Stat., it is found 
that the value of the goods exceeded by LO per cent. or more theirinvoiced 
or entered value. 

DEPARTMENT OF JUSTICE, 
July 7, 1877. 

Sir: In answer to your letter of the 3d instant, with refer- 
ence to the additional duty of 20 per cent. ad ralorem, under 
section 2900 of the Revised Statutes, I have the honor respect- 
fully to say that the facts, as they appear in the letter of 
the collector and the letter from youself, seem in some partic- 
ulars to vary. There is no difficulty, however, in answering 
the question proposed in either aspect. 

The inquiry of your letter is as follows: “ Does the addi- 
tional duty of 20 per cent., prescribed bv section 2900, acrue 
on goods which have been appraised by the appraiser at the 
value declared upon the entry and which, subsequently to 
the liquidation and payment of the duties and delivery of 
the goods, are found to be undervalued by 10 per cent. or 
more ?” 

I am of the opinion that (assuming all the facts in the case 
to be stated in this question, and that there has been no reap- 
praisement of the goods in the case supposed) the penalty of 
20 per cent. Is not Incurred, and this because it is only imposed 
in case the appraised value exceeds by 10 per cent. or more 
the invoiced or entered value of the goods. No such fact 
having appeared to the appraisers, the penalty has not been 
incurred. Where, however, it has come to the knowledge otf 
the collector, subsequently to an appraisement, that the goods 
were appraised at less than their value, either by reason of 
an under-invoice or for any other reason, it is in his power, 
under section 2929 of the Revised Statutes, to order a reap- 
praisement, which may be made either by the principal 
appraisers or by three merchants designated by him for that 
purpose who shall be citizens of the United States, and may 
proceed to charge the duties according to such reappraise- 
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ment. If, upon such reappraisement, it is found that the 
goods exceed by 10 per cent. or more the invoiced or entered 
value, it is then competent for the collector to impose the 20 
per cent., which is in the nature of a penalty. Of course, 
such reappraisement can only take place when the goods are 
in such position that they may be properly examined; but the 
mere fact that there has been a formal delivery, and that in 
addition thereto the duties have been liquidated or paid, 
would not interfere with such reappraisement. There appears 
to be no law by which an additional duty of 20 per cent. ad 
valorem can be imposed, unless it has been found by an ap- 
praisement (either original or a reappraisement) that the goods 
exceeded by 10 per cent. or more the invoiced or entered value. 
Very respectfully, your obedient servant, 
CHAS. DEVENS. 
Hon. JOHUN SHERMAN, 
Secretary of the Treasury. 


RELATIVE RANK IN THE NAVY. 

In estimating length of serviec, for the determination of precedence with 
other ofticers with whom they have relative rank, engineer officers of 
the Navy -vho are graduates of the Naval Academy are not entitled 
to the six years’ constructive service allowed to other staff officers of 
the Navy for that purpose. Section 1484 Rey. Stat. is to be construed 
as an exception to section 1486 Rev. Stat., operating to exclude from the 
provisions of this last section such engineer officers. 

But engineer officers not graduated at the Naval Academy stand on the 
same footing with other staff officers, and are entitled to the six years’ 
constructive service. 

DEPARTMENT OF JUSTICE, 
July 11, 187%. 
SiR: In answer to your inquiry of the 7th instant upon the 
following question, ** Whether, in estimating length of serv- 
ice, for the determination of precedence, engineer officers, 
graduates of the Naval Academy, are entitled to the benetit 

of the six years allowed to other staff officers of the Navy,” I 

have the honor to say : 

By the statute of March 3, 1871, (which 1s embodied in 
section 1486 of the Revised Statutes,) 1t was provided that, ‘in 
estimating the length of service for such purpose,” (namely, 
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that of precedence,) “the several officers of the staf corps 
shall, respectively, take precedence in their several grades 
and with those officers of the line of the Navy with whom 
they hold relative rank who have been in the naval service 
six years longer than such officers of said staff corps have 
been in said service.” 

This provision, which gave the benefit of six years of con- 
structive service in determining the question of precedence 
among officers, was undoubtedly intended to equalize the 
officers of the staff with those of the line by a provision which 
would give them, in determining the question of rank, a 
period which would be supposed ordinarily to answer to the 
time which was expended by the line ofticers in their educa- 
tion, and before their proper duties as officers commenced. 
Were it not for some such provision, the officers of the line 
would have an advantage over those of the staff in this, that 
the period of their edueation would be counted in determin- 
ing their precedence as the term of their service. As, 
according to the construction whieh had been given to the 
regulations of the Navy, six years were expended by the line 
officers in their education, it was undoubtedly deemed proper 
to fix this as the time which should be given to the staff 
otticers, in order to equalize them with the line oflicers. 

At this time certain cadet-engineers were educated at the 
Naval Academy, but then had only a term of education 
amounting to two years. This term was subsequently in- 
creased to four years; and it was, of course, observed that, 
if the engineer officers graduated at the Naval Academy 
were entitled to have, in determining the question of rank, 
the constructive service of six vears, they would obtain too 
ereat an advantage over the line oflicers. because the term of 
their edueation would be counted as a term of service, while, 
in addition, they would have what may be termed the tieti- 
tious or constructive term of service allowed to the ofticers of 
the staff corps. The act of March 3, 1875, theretore, pro- 
vided that “‘engineer oftticers eraduated at the Naval Aead- 
emy shall take precedence with all other officers with whom 
they have relative rank, according to the actual length of 
service in the Navy.” While, therefore, in the Revised Stat- 
utes section 1434 precedes section 1456, it is in fact al limit. 

Boe 














338 HON. CHARLES DEVENS 


Mail-Wagon. 








ation or exception to section 1486; and, when thus read 
together, it will be seen that: all staff officers are entitled to 
the benefit of the six years’ term of service, with the excep- 
tion of those engineer officers who eraduate at the Naval 
Academy, and whose term of service, like that of the line 
officers, begins at the commencement of the period of their 
education, and not, as with other staff officers, at the time 
when they actually enter upon their staff duties. 

The staff officers entering from civil life have actually an 
advantage over the engineer officers who graduate at the 
Naval Academy iti reference to this matter of rank in this 
respect, that six years’ constructive term of service is allowed 
to them as compensation for the time which is spent in edu- 
eation by other officers, when, In point of fact, only four 
years is actually expended by engineer officers in the term 
of their education; but, notwithstanding this discrepancy, it 
is apparent, upon construction of the statutes, that the staff 
officers, with the exception of engineer officers graduating at 
the Naval Academy, are entitled to the constructive term of 
service of six years in determining precedence, and that the 
engineer officers graduating at the Naval Academy are not 
entitled to this constructive term. 

Very respectfully, vour obedient servant, 
CHAS. DEVENS. 
lion. R. W. THOMPSON, 
Secretary of the Navy. 


MAIL-WAGON., 


A wagon, employed by its owner in transporting the mail from point to 
point within the city of Baltimore, is not exempt from local taxation 
by reason of its enmployment in the mail service. 

DEPARTMENT OF JUSTICE, 
July 25, 1877. 
SiR: On examination of the case presented by Mr. Wallace 

Owings to your Department, and referred to me by your com- 

munication of the 16th tustant, I have respecttully to say that, 

while the facts are not very fully stated in Mr, Owings’s com- 
munication, [infer from them that the property assumed to 
be taxed by the corporate authorities of the city of Baltimore 
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IS properly included within the law regulating the taxation 
of vehicles in that city; that it is the private property of Mr. 
Owings; and that it is not exempt from taxation, unless it 
becomes so by the fact that it is a mail-wagon, used for the pur- 
pose of transporting the mails from point to point in that city. 

There is no doubt that the power to tax all property, busi- 
ness, and persons within the respective limits of the various 
States was originally with them, and has never been surren- 
dered. It cannot be so used, however, as to hinder or defeat 
the operations of the National Government; but it is to be 
understood, in reference to persons and State corporations 
‘employed in Government service, that when Congress has not 
interposed to protect their property from State taxation, such 
taxation is not obnoxious to the objection that it thus hinders 
or defeats the operations of the Govermnent. (Thomson vs. 
Pacific Railroad, 9 Wall., 59.) 

In the case of Railroad Company vs. Peniston (18 Wall, 5) 
it was held that a tax upon the property of a railroad merely, 
having no necessary effect to prevent parties from serving 
the Government, and leaving them free to discharge the duties 
they had undertaken to perform, might rightfully be laid by 
the States, while a tax upon their operations, being a direct 
obstruction to the exercise of the Federal powers, could not 
be. It is said by Mr. Justice Strong, in delivering the judg- 
ment of the court, that it may be considered as settled that 
no constitutional implications prohibit a State tax npon the 
property of an agent of the Government, merely because it is 
the property of such agent. He suggests that a very large 
portion of the property within the States is employed in the 
execution of the powers of the Government—that the United 
States mails, troops, and munitions of war are carried upon 
almost every railroad, and yet this does not exempt such rail- 
roads from taxation, 

I am therefore of opinion (assuming the facts to be as sug- 
gested in the earlier part of this letter) that the property of 
Mr. Owings 1s properly subjected to taxation by the corpo- 
rate authorities of Baltimore. 

Very respectfully, your obediént servant, 


CHAS. DEVENS. 


ee = ———— ee 


Hon. DAvipD M. KEY, 
Postmaster-Genereal. 
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INDEMNITY TO STATES FOR SWAMLP LANDS. 


The Commissioner of the General Land Oftice is authorized to receive 
proofs of the swampy character of lands disposed of by the United States 
between March 2, 1855, and March 3, 1257, with a view to allowing the 
States the indemnity provided by the act of March 3, 1857, chap. 117, 
notwithstanding the omission in the Revised Statutes (section 24¢4) of 
that part of the aet which granted the indemnity. 

The right to mdemnity, under that act. for swamp Jands thus disposed of, 
isa Vight that *‘accrued” to those States in which such lands are situ- 
ated prior to the adoption of the Revised Statutes, and is saved by see- 
tion 5597 Rey. Stat. from being affected by the repeal of the omitted 
indemnity provision under the operation of section 5596 Rey. Stat. 


DEPARTMENT OF JUSTICK, 
July 205, 1877, 

Sir: By your letter of the 10th instant | am informed that 
by the act of Congress approved September 28, 1850, (9 Stat., 
519,) all of the swamp and overflowed Tands made thereby 
unfit. for cultivation, remaining then unsold, were granted to 
the several States then in the Union in which such lands were 
situated. Next the act of March 2, 1855, (10 Stat., 634-5,) 
was passed, authorizing the President to cause patents to be 
issued to the purchasers and locators of lands claimed as 
swap, and granting Indemnity to the several States in which 
lands had been sold upon proof of the swampy character of 
the same. Congress subsequently, by an act approved March 
3. 1857, (11 Stat., 2ol,) confirmed to the several States the 
lands theretotore selected and reported to the Cominissioner 
of the General Land Office as swamp lands, so far as they 
remained vacant and unappropriated, and directed that pat- 
ents be issued for the same, and by the same act extended 
the provisions of the act of March 2, 1855, as to all entries 
and locations made after its passage. Under the act of Mareh 
3. 1857, it was held that the several States were entitled to 
indemnity for all swamp and overflowed Jands within their 
respective boundaries sold) by the United States between 
March 2, 1855,and Mareh sé, 1807, (11 Opin, 467.) The Revised 
Statutes, section 2452, enibodies the substance of the act of 
Mareh 2, 1855, including the mdemiuity clause, but authorizes 
the Commissioner of the General Land Office to receive proof 
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mile of sales of swamp land made by the United States prior 
to March 2, 1855. Section 2484 contains the substance of 
so much of the act of March 3, 1857, as confirms to the several 
States the selections made before that date, but 1t does not 
contain the clause continuing in force the indemnity provision 
of the act of 1855. 

Upon this state of the law, the question arises eiedhiee the 
Counnissioner of the General Land Office is now authorized 
to receive proofs by the authorized agents of the several 
States of the swampy character of lands purehased from the 
United States between March 2, 1855, and March 3, 1857, with 
a view to furnishing to the States the indemnity which was 
provided by the act of March 3, 1807. 

Section 5096 of the Revised Statutes provides that all acts 
of Congress passed prior to the Ist day of December, 1873, 
‘any portion of which is embraced in any section of said 
revision, are hereby repealed, and the section applicable 
thereto shall be in force in lien thereof.” 

This section is, however, itself limited by seetion 5597, 
which provides: ‘The repeal of the several acts embraced 
in said revision shall not affeet any act done, or any right 
accruing or accrued, or any suit or proceeding had or com- 
menced in any civil cause, before the said repeal, but all rights 
and habilities under said aets shall continue and may be 
entorced in the same manner as if said repeal had not been 
made,” 

The answer to your question therefore depends upon the 
question Whether the indemnity clause, which was provided 
by the act of March 3, 1857, must be deemed to be a right 
accrned before the revision. If so, the facet that it is omitted 
In the revision becomes unimportant. 

Iam of opinion that the right toindemuity for the swamp 
lands sold or transterred by the United States previous to 
Mareh 3, 1857. must be deemed a right acerued to those 
States in which such lands were situated, and that they are 
now entitled to the compensation provided by that act. The 
evant had been made te the several States of these lands; 
and inasmuch as subsequent sales or transfers of the lands 
had been made by the United States, if Was a sale or transter 
of lands which had been previously granted, and the provis- 
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lon of indemnity was a provision intended thus to carry into 
effect the original grant. It will be seen also, upon examin- 
ing the two statutes of March 2, 1855, and March 3, 1857, 
that the object of such statutes was to enable the United 
States itself to give sufficient titles to those persons who had 
located upon the lands, or to whom the lands had been sold 
by them subject to the grant to the States under the act of 
September 28, 1850, and that under this act the States parted 
with the valuable right to these lands in order that the 
United States might complete the title of bona fide purchasers 
from them, and in lieu of the lands accepted the indemnity 
contemplated by the acts of March 2, 1855, and Mareh 3, 
1857. This seems to me quite conclusively to settle that the 
indemnity clause of the act of March 3, 1857, conferred upon 
the several States to which it related a right, and that when 
subsequently the statute of Mareh 3, 1857, 1s embodied within 
the revision, it was unnecessary to add to it the indemnity 
clause, beeause the omission of such clause could not affect 
the right which had accrued to the States. It is true that m 
section 2482, embodying the substance of the act of March 2, 
1855, the indemnity clause is retamed: but the mere fact that 
It is thus retained in the section embodying the act of Mareh 
2.1855, cannot affect the appropriate construction of section 
2484, which contains the substance of the act of March 3, 
1857. 
~ Very respectfully, vour obedient servant, 
CITAS. DEVENS. 
Hon. CARL SCHURZ, 
Secretary of the Interior. 


DEPARTMENT FILES—RECOMMENDATIONS FOR OFFICE. 


Recommendations for office ure not papers or doctunents which are 
required to be kept by the Departments in which they are deposited, 
They are placed on fle therein for the convenience of applicants for 
oftice, Who are allowed to withdraw them whenever they desire todo so, 

Such applicants can properly be permitted to see objections that have 
been filed against themselves (subject to the limitation, however, that 
the permission shonld only be given where the communication is not in 
its nature privileged), in order that they may, if possible, answer or 
remove them, But the privilege should not be extended further; as 
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all is done that justice requires when a party is permitted to see any 
objections filed against himself. 

Accordingly, where application was made to the President, on behalf of a 
newspaper, for permission to examine the files of the Executive Depart- 
nents With a view to ascertain what persons have been recommended 
for office by a certain Senator and Representative in Congress (the pur- 
pose being to establish from such examination the fact that Improper 
persons have been thus recommended by the Senator and Representa- 
tive named): wfdrised that the Department files ought not to be sub- 
Initted to a search of that character, 

Nor should copies of recommendations and papers of this nature be fur- 
nished in any case, unless the applicant appears himself to have been 
directly attected by the writing of which a copy is applied for, 


DEPARTMENT OF JUSTICE, 
July 28,1807. 

SiR: In answer to your indorsement upon the application 
of Mi. Talcott Williams, on behalf of the San Francisco 
Chronicle, for permission to examine the files of the Execu- 
tive Departments with a view to ascertain who and what per- 
sons have been recommended for office by Senator Sargeant 
and Representative Page, which communication of yours 
Inquires as to the legality and propriety of a compliance with 
the request, |} have the honor respectfully to submit : 

The provision for the custody of the records of the various 
Departments is tound in section 16L of the Revised Statutes, 
which provides that * the head of each Department is author- 
ized to prescribe regulations, not ineonsistent with law, for 
the government of his Department, * * * and the eus- 
tody, use, and preservation of the records, papers, and prop- 
erty appertaiming to it.” 

Certain files of the Executive Departments have definitely 
the character of publie records, and to copies ot these parties 
interested are entitled upon payment of the fees prescribed. 
The most important of such files are the patents for usetul 
inventions and the patents for lands. (See Kev. Stat., sec- 
tions 215, 459, 460, 461, 515. 802. Ke.) 

bv section S82 it is) provided: * Copies of any books, 
records, papers, or documents in any of the Executive 
Departments, authenticated under the seals of such Depart- 
ments, respectively, shall be admitted in evidence equally 
with the originals thereof.” 
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Uiider this provision it has been customary to nee from 
time to time from the various Departments of the Govern- 
ment copies of papers and documents in addition to the pub- 
lic records relating to lands or patents; and these have been 
adinitted, as it is understood, in evidence at the trial of causes 
by the various courts. 

With reference to the recommendation in question, how- 
ever, I do not understand that they come within the descrip- 
tion of either records, papers, or docinmments belonging to the 
Departments and required to be kept by them. They are 
papers which are filed from time to time by parties for their 
own convenience—sometimes in favor of, and sometimes in 
opposition to, particular persons who are named as candi- 
dates for Executive offices; and they are permitted (accord- 
ing to the rule which is understood to be adopted in all the 
Executive Departments) to be withdrawn from the tiles when- 
ever the applicants for office desire it. While undoubtedly 
the Department may retain, if it sees fit, any or all of these 
papers, its custody of them is more generally for the conven- 
lence of those parties who file them than for its own. 

It is believed that in all Departments individuals are per- 
mitted to see any objections which have been filed against 
themselves upon any grounds whatever, in order that they 
may know by whom they are filed, and, if possible, may 
answer or remove the objections ; but even in such cases the 
rule would necessarily be subject to the lmnitation that. it 
should be only done when the commiuunicafion Was not mn its 
nature privileged. Recommendations to office are not, I 
think, ordinarily to be deemed as privdeged communica- 
tions. But the rue in regard to examming: them should 
not be extended, in my opmion, beyond that which now 
exists. All is done that justice requires when any party 
is permitted to see any objections or charges which have 
been filed against himself. 

Mr. W Hliams, on behalf of the San Francisco Chronicle, 
desires to make an Investigation, as [ understand from Ins 
letter, of the recommendations of a Jarge number of officers, 
who, within the last tive or six vears, have been appointed, 
With a view of establishing from such examination the facet 
that improper persons have been recommended to ottice by 
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Senator Sargent and Representative Page, a fact which inei- 
dentally will be of importance in the trial of a cause. 

The records should not, it seems to me, be submitted toa 
search of this character. It necessarily involves examination 
of a large number of papers, which can by no possibility have 
any interest in connection with the inquiry, and many of 
which were never intended forsueli general and public inspec- 
tion. It would be attended with vast incovenience, as such 
a search could only be conducted under the immediate charge 
of some officer of the Department, whose duty it would be to 
guard and prevent any confusion in the papers. Tlis burden 
would be an onerous one upon the office, and no means of 
meeting and conducting such an inquiry appear to be pro- 
vided. 

I therefore respectfully submit that there is no legal right 
upon the part of the gentleman representing the San Francisco 
Chronicle to make this search and investigation, and that the 
considerations of propriety in regard -to recommendations of 
this nature are fully met when it is provided that any party 
is entitled to see anything which is filed against himself. 

There remains the question whether or not, provided the 
San Francisco Chronicle will indicate by sufficient identifica- 
tion any papers or recommendations, copies of them should 
. be furnished. 

This presents a somewhat more doubtful question; but, 
upon the whole, I am of opinion that copies of such papers 
should not be furnished in any case, unless the appheant 
appears himself to have been directly affected by the writing 
or letter of which he demands a copy. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

The PRESIDENT. 


PERIODICAL PUBLICATIONS. 


The Lakeside Library, a literary paper, printed and published) period- 
ically in parts or numbers at definite intervals, is a periodical publica- 
tion within the meaning of section 5 of the act of June 23, 1°74. chap. 
456, and, when addressed to news avents or regularsubseribers, is entitled 
to pass at a rate of postage prescribed for “periodical publications.” 
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DEPARTMENT OF JUSTICE, 
July 28, 1377. 

Sir: In reply to your letter of the 26th instant, inquiring, 
in the case of the Lakeside Library, whether that is to be con- 
sidered as within the intendment of the term “ periodical pub- 
lication,” as employed in the various statutes as to classifica- 
tion of mailable matter, | have the honor to say: 

The question submitted by you seems to be either a ques- 
tion purely of fact or a mixed question of law and fact. The 
proper definition of “ periodieal publication ” scems to ne to 
be substantially this: every printed literary paper, printed 
and published periodically in parts or numbers at definite 
intervals. If this be a correct definition, the facts indicate 
that this is a periodical publication. Tach paper, while it 
bears no date, hasa distinct number. It is published at reg- 
ular intervals, three times a mouth, and while it is intended 
that each number shall be complete in itself, and it is so adver- 
tised, this rule, on an examination of the paper, is found not 
to be invariable, and occasionally articles are continued from 
one number to another. It is, as required by section 5 of the 
act of June 23, 1874, (18 Stat., 232,) a publication addressed 
to news agents, and is claimed by the proprietor also to be 
addressed to regular subseribers, although he admits that the 
humber of regular subscribers is comparatively few, sale of 
the magazine being generally in individual numbers. 

When addressed to news agents or regular subscribers, [ 
am of opinion that it is entitled to pass at the rate of postage 
prescribed for * periodical publications.” : 

Very respectfully, vour obedient servant, 
CILAS. DEVENS. 

Hon. DAvip M. KEY, 

Postmaster-General. 


MARSHAL'’S FEES. 


Under section e29 Rev. Stat. the marshal for the district of Kentucky, 
ina case where proceedings are staved after levy of an execution, and 
no moneys are collected thereon, is entitled to charge the half commis- 
sions allowed by the law of Kentueky to a sheriffin such a case. 
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Where the marshal who levied the execution has received his half com- 
missions, his successor will be entitled to no more than half commis- 
sions tor completing the collection and paying over. 

DEPARTMENT OF JUSTICE, 
June 30, 1877. 

SiR: Ll have the honor to acknowledge the receipt of your 
letter of July 25, inclosing a communication from the Comp- 
troller, which requests my opinion as to the propriety of a cer- 
tain charge by the United States marshal for the district of 
Kentucky. 

The charge is 3 per cent., or one-half Commissions, on a 
sile under a rendition’ exponas in a suit in which the Umited 
States are plaintiffs, stayed wntil further orders from -the 
United States attorney and the defendants; the marshal hav- 
Ing now gone out. of office. 

These commissions are claimed under the United States 
act of February 26, 1853, (ev. Stat., sec. $29), and the Ken- 
tucky act of February 4, 1865, allowing the half commissions 
in question. The act of Congress allows United States mar- 
shals for making the service of any final process, * seizing or 
levying on property, advertising and disposing of the same 
by sale, set-off, or otherwise aceording to Jaw, receiving and 
paving over the money, the same fees and poundage as are 
or shall be allowed for nila services to the sheriffs of the 
States, respectively, In which the service is rendered.” 

There Isa slight error of punctuation in the report of this 
provision in the Revised Statutes which does not exist mn 
the act as originally printed, (10 Stat., 164); the omission of 
the comina after = according to law.” As correctly printed, 
the clause * receiving and paying over the money” is only an 
additional speeification of the services for which marshals 
are to be allowed the same fees and poundage as are allowed 
to State sheriffs. 

T canmot view this clause as intended to deprive imarshals 
of their night to the fees and poundage allowed to State sheriffs 
where moneys have not been actually collected. The manifest 
intention of the aet Is to put United States marshals in regard 
to compensation on the same footing In all respects with the 
sheriffs of the States where the services are rendered. In the 
case stated the only questions can be, (1) does the law of 
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Kentucky allow poundage where the proceedings lave been 
stayed after levy of execution, no moneys having been col- 
lected? and, if so, (2.) what is the rate of poundage allowed ? 
Since the lawof Kentucky does allow poundage in such case, 
and in the form of one-half commissions om the amount of the 
judgment, [ think this is decisive of the propriety of the 
charge mn question. The act of Congress allows marshals 
serving in Kentucky both the fees and ponndage allowed to 
the sheriffs of that State; but the fee-bill of Kentucky (Gen. 
Stat., p. 460) makes no other provision for poundage what- 
ever than this: that when the judgment is colleeted, it shall 
consist of 6 per cent. commissions, and where, after a levy of 
execution, proceedings are stayed, of one-half commissions, or 
3 per cent, 

It may be proper to add that in no ease ean more than full 
commisions be taxed to a sheriff or marshal in one and the 
same suit: and that. consequently, where the marshal ‘who 
levied the execution has reeeived his half commissions, his 
successor will be entitled to no more than half commissions 
for completing the collection and paying over. 

I have the honor to be, very respectfully, your obedient 
servant, 

CITAS. DEVENS. 

Hfon. JOMNN SUWERMAN, 

NSeerctary of the Treasury. 


DISBURSING AGENTS FOR LIGH?P-HOUSES, 

Collectors of customs, Whose ¢ompensition does not exceed 83.000 a vear, 
are entitled, (under section 4972 Rev. Stat...) when acting as superin- 
tendents and disbursing agents for light-honuses, to compensation tor 
their serviees as such disbursing agents. the amount whereof is to be 
determined by the Secretary of the Treasury. but is not to exceed 3400 
WM any fiscal vear. : 

DEPARTMENT OF JUSTICE, 
cLugust 2, 180%. 
Sin: In answer to vour letter of the 30th ultimo, upon the 
subject of compensation to collectors of the revenue while 
acting as superintendents of light-houses, [have the honor to 

SAY: 

The enactments which commence May LS, 1842, by which 
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five: commission of superintendents of lights was fixed at 24 
per cent., and which were continued from time to time until 
June 30, 1874, concerned only the individual appropriations 
made from year to year, and were not general statutes. They 
therefore, except immediately under such appropriations, 
guve no right to collectors acting as superintendents of light- 
houses to receive this compensation. 

By the Revised Statutes, which went into effect on June 
22,1874, (sec. 4672,) It Was provided that where the compensa- 
tion of any collector, acting as disbursing agent for light- 
houses, was not more than 83,000 a year, such ofticer should 
recelve for services as disbursing agent not) more than 3400 
In any fiseal year. The provision undoubtedly gave to a eol- 
lector acting as superintendent of lights the right to a com- 
pensation for his services as disbursing agent. It did not 
entitle him to any fixed sum, but left the matter of his eom- 
pensation to be determined within the maximum of 8400 eaeh 
fiscal year by the Secretary of the Treasury. While no ap- 
propriation has since been made for the compensation of col- 
Jectors for services as disbursing agents, vet the effect of the 
statute bs to entitle them to such compensation. The amount 
thereof is to be determined by the Secretary with reference 
to the amount of money paid over by the colleetor in disburs- 
ing as superintendent of lights, having regard also to the 
greater or less mconvenience attending the performance of 
such duty. While no rue is laid down for the Seeretary, 
vet appropriations for mavy years having provided that the 
agent should receive a compensation equal to 2) per cent. 
this would, under ordinary circumstances, seem to be a con- 
vement and just rule to be adopted by the Secretary, it being 
of course understood. as before stated, that the maximum 
compensation to be received by such collector for services as 
disbursing agent cannot exceed the stun of $400.0 While the 
amount of compensation to be paid or allowed is to be ascer- 
tained by the Secretary of the Treasury, it is probably un- 
necessary to add that such amount eannot be paid until Con- 
e7vess Shall have made an appropriation for the purpose. 

Very respectfully, vour obedient servant. 
CILAS. DEVENS 

IIlon. JOHN SHERMAN, 

Seerctary of the Treasury. 
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CASE OF MESSRS. VANN AND ADAIR. 


In 186s, A. and V. made a contract with the Osage tribe of Indians, by 
which they were to receive one-half of what should be secured to the 
tribe by reason of their services in preveuting the ratitication of a treaty 
affecting lands of the tribe. After the ratification had been defeated 
that contract was relinquished, and in 1873 a new one was made, by 
which the snin of $230,000 was agreed to be paid A. and VV. This con- 
tract having been subinitted by these parties to the Commissioner of 
Indian Affairs and the Secretary of the Interior ‘ for payment of the 
whole amount thereof, or for so much as they might deem just and 
equitable in the premises,” was approved by the Commissioner and 
Secretary for the sum of $50,000, which was accordingly paid. Subse- 
quently, on application of A. and V. to the Indian Departinent. to re- 
open the case, the Secretary of the [Interior refused to make any further 
allowance, On petition of the governor and council of the Osages in 
behalf of A. and Y., asking the President to direct a further allowance 
of the claim: cldrixed that the petition cannot with justice or pro- 
priety be granted by the President, (1) because his power to order the 
payment is (for reasons stated in the opinion) of doubtful legality; (2) 
because the sane claim was submitted by the parties to the Interior 
Department and an awar.l made thereon, which has been paid: (3) be- 

- cause at a subsequent time it was reopened and the same decision 
reached: (4) the matter Is now res adjudicata, 


DEPARTMENT OF JUSTICE, 
August 7, 1807. 

Sir: Referring to the letter of the 30th ultimo, from Pri- 
vate Secretary Rogers, submitting to me the petition of the 
governor and council of the Osage Indians, together with 
other papers connected with the subject-matter of the peti- 
tion, and requesting an opinion as to whether it is rigat and 
proper that the President should comply with the desire of 
the petitioners, I have the honor to reply : 

The petition, although dated in May, 1877, refers to a 
matter which has long been under discussion betore the I:x- 
ecutive and the Departments. [ft is a claim by Messrs. Vann 
and Adair for services rendered in preventing the ratification 
of a proposed treaty of 1868, by which the Osages were Hable 
tu be deprived of the full value of their lands, and thus secur- 
ing to those Indians the benefits to which they were entitled 
wider a treaty of 1865, which services, it is claimed, were of 
very great Value. and resulted in maintaining the Osages in 
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their right to more than $5,000,000. These services were 
rendered under a contract with the Indians that the claim- 
ants should receive one-half of the amount gained or secured 
by reason of their services, which contract is alleged to have 
been made some time in 1868, At a subsequent period, and 
after the refusal to ratify the proposed treaty of 1868, (it hav- 
ing been found that the amount thus secured to the attorneys 
was far larger than it was supposed it would have been, 
either by themselves or the Indians,) this contract was re- 
linquished and a new one was made, by which $230,000 was 
agreed to be paid. This latter contract was ratified June 26, 
1873, and was therefore subsequent to the laws of March 3, 
1871, and May 21, 1872, which are incorporated in section 
2103 of the Revised Statutes. It received, however, the ap- 
proval of the Secretary of the Interior and Commissioner of 
Indian Affairs for the sum of 850,000, which sum the claim- 
ants have received. 

These Indians (like other tribes of Indians) are to be treated 
as dependent nations, and their relation to the Government 
is that of wards. It has been heretofore held that contracts 
made with tribes for valuable services to be rendered such 
tribes may be ratified and approved so as to give them 
validity, or may be entirely rejected. It is necessary, how- 
ever, that such contracts should comply with the laws; and, 
if this contract is to be decided by the law as it is enacted 
in section 2103, it has now been fully and completely com- 
plied with, the full sum which was awarded having been 
paid. It is, however, said that the transaction of June 26, 
1873, was not properly a contract, but a settlement of a 
former contract merely, and that the claimants are entitled 
to have their claim adjudicated as it stood under the contract 
made by them previous to this settlement. It is, however, 
to be observed that the claimants have had the full benefit 
of the transaction of June 26, 1873, as a contract; that they 
have treated it as such; and that they have received money 
as such under it. They cannot now treat it otherwise. 

Kven, however, if the contract as originally made may be 
ratified, I find much difficulty in deciding that there is any 
authority on the part of the President to pay the amount 
therein stipulated from the funds over which he has control, 
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and which are placed under his authority by the statute of 
1870. This statute enacts that the United States, in consid- 
eration of the relinquishment by said Indians (the Osages) of 
their lands in Kansas, shall pay annual interest on = the 
amount received as proceeds of the sale of said lands at the 
rate of five per centum, “to be expended by the President 
for the benefit of sueh Indians in such manner as he may 
deem proper.” From the authority thus reposed in the Pres- 
ident [ do not think that it appears that he has any legal 
right to pay antecedent debts with the five per cent. which 
he may thus expend “in such manner as he may deem 
proper”. The fund which is placed to the credit of the 
Osages by this act in the Treasury he certainly cannot dimin- 
ish; and, whatever treaties may have been made with the 
Indians, his authority to dispose of the income Is to be found 
in this statute, by which his duties as Clef Icxecntive are 
prescribed. An authority to pay the annual interest for the 
benefit of the Indians cannot fairly be interpreted as an 
authority to pay their antecedent debts. Its extreme limit 
would seem to be to pay the debts of the tribe which have 
acerned since the trust was placed in lis hands when the 
forms of Jaw have been complied with, and when actual ben- 
efit has been reeeived by the tribe, after the Income was thus 
at his disposition. The only mode in which antecedent debts 
could be paid woud be by charging them upon the annuity, 
and before such debts could be thus charged it) would seem 
that some direct authority should be found authorizing him 
so to do. 

I should therefore be prepared to say that it is not within 
the legal power of the President to direct the payment of this 
claim, were if not that Judge Pierrepont, nan opinion deliv- 
ered upon this subject as Attorney-General, has held that if 
the facts justified such a payment the law would authorize 
it. Mr. Evarts, also. as counsel, dias expressed ao similar 
opinion. In view of these opinions, without saving decidedly 
that the President has not the legal authority in question, | 
content myself with simply saving that it is doubtful whether 
he has sueh authority. 

Perhaps this is sufficient in the present case, as there are 
other reasons than those connected with the legal power of 
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the President which seem to me to quite strongly show that, 
even if it exists, it should not be exercised in favor of the 
claimants. After tle contract of June 26, 1873, was made, 
the whole matter was submitted to the Commissioner of 
Indian Affairs and the Secretary of the Interior in July, 1874, 
“for payment of the whole amount thereof, or for so much 
as they might deem just and equitable in the premises.” 
Upon this the Commissioner recommended “that the contract 
be approved for the sum of $50,000, to be paid these attor- 
neys in liew of all claims for past services for the Osage 
Nation;” and it was approved for that amount. The sum 
thus allowed was paid to the attorneys, and received by them, 
not upon account, as is argued by their counsel, but as their 
claim for services rendered the Osage Nation. ‘This transac- 
tion, therefore, in its whole character was in the nature of a 
submission by the parties and an award upon this submis- 
sion; and upon the receipt of their money it became an 
executed award, and they have no further claim for their 
services. Whether or not the $50,000 could properly have 
been paid was a subsequent matter of discussion. It appears 
(upon examination of the books at the Treasury, and of a 
report made by the Acting Secretary to the Senate in answer 
to a resolution of that body) to have been paid under a pro- 
vision that the Secretary of the Interior be, and hereby is, 
authorized to expend from the proceeds of the sale of the 
lands of the Great and Little Osage Indians, proyided to be 
sold by section 12 of said act of July 15, 1870, the sum of 
$200,000 per annum for two years, or so much thereof as may 
be necessary for the purchase of stock and agricultural 
implements, opening farms, erection of houses, and for the 
civilization and support of the Osages and their tribal gov- 
ernment.” It is unnecessary here to consider whether, under 
such an appropriation, this sum of 850,000 could properly 
have been paid. It was, in point of fact, paid; and the 
claimants at least cannot treat the transaction as anything 
but an award by the Commissioner and Secretary, to which 
they submitted, and of which they have had the full benefit. 

Ata subsequent period, the claimants pressed a reopening 
of this case in the Indian Department, and the Secretary, on 
December 7, 1875, refused to make any further allowance, 

23 P 
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holding that the practice of paying such claims out of the 
Indian trust fund was a vicious one, and should thereafter be 
wholly discontinued. 

At a subsequent period, on July 8, 1876, in answer toa 
resolution of a committee of the House of Representatives, 
requesting that the Secretary of the Interior lay before the 
Attorney-General the facts in his possession, obtain his opin- 
ion as to the legality of this claim, and communicate to the 
committee said opinion, the Department of the Interior 
declined, upon the facts before it, to again reopen the case, 
alleging that, in its opinion, it now plainly appeared that no 
payment of any amount should ever have been made to these 
claimants. 

In connection with the subject of the proceedings before 
the Department of the Interior, I ought also to call attention 
to a resolution passed by the Board of Indian Commissioners 
on July 29, 1875, to the effect that, if any payment was justi- 
fiable, the payment of 350,000 was ample for the services 
alleged to have been rendered by Messrs. Vann and Adair, 
and, further, that the papers in the said claim be returned to 
the Department with the disapproval of this board, and the 
earnest recommendation that no further payment be made. 

It therefore fully appears that this matter has been twice 
completely and fully adjudicated in the Department of the 
Interior against the claimants. The mere form in which it is 
now presented—as a petition to the President directly—ean 
make no difference. The substance of the matter is the saine, 
and it has twice been distinctly passed upon by the Interior 
Department, which, within its sphere, represents the Presi- 
dent. There is no rule of administration better settled than 
that when a matter has once been fully and distinctly decided 
nan Executive Department, it is not consistent with pro- 
priety to reopen it, unless new evidence and new facts are 
presented. All the facts in the case were of course known to 
the claimants at the time that they made their original apph- 
eation to the Department of the Interior. It was said by Mr. 
Wirt “to bea rule of action prescribed to itself by each admin- 
istration to consider the acts of its predecessors conclusive, 
so far as the Executive is concerned.” (2 Opin., 9.) This rule 
has been so often restated by this Department, and has been 
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so generally adhered to, that it is unnecessary to encumber 
this opinion with citations. Without it, it is obvious that a 
claim may be again and again presented for consideration 
until all the acts of his predecessors have to be reviewed by 
each successive Department officer, and claims thus forced 
through the Departments by persistency, or because, from 
time to time, evidence is lost upon which the original decis- 
ions against claimants were made. 

At a period subsequent to the final rejection of this claim 
by the Department of the Interior the claimants resorted to 
Congress for the purpose of obtaining relief. If they are enti- 
tled to relief, this is the only place where, it seems to me, it 
can now be obtshial, 

Upon the whole case, I therefore respectfully suggest to 
the President that no rule of justice or propriety requires the 
granting of this petition: first, because his power to order the 
payment of the sum is of doubtful legality; second, because 
the same claim was submitted by the attorneys to the Depart- 
ment of the Interior, and an award made thereon which has 
been fully paid; third, because at a subsequent time it was 
reopened, and the same decision reached. 

I have not consided it necessary to determine or pass upon 
the question of what was the actual value of the services 
rendered by the attorneys. 

I have added to the papers submitted to me by Mr. Rogers 
copies of the decisions of the Department of the Interior and of 
the resolution of the Board of Indian Commissioners to which 
I have referred, as well as two additional arguments furnished 
by General Ewing. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

The PRESIDENT. 


COMPENSATION OF CUSTOMS OFFICERS. 


A special deputy (without compensation as such), constituted by the 
naval officer at the port of New York, under section 2632 Rev. Stat., to 
perform the duties of the latter in cases of occasional and necessary 
absence or of sickness, may at the same time be appointed to a clerk- 
ship in the office of such naval officer, and be allowed, under section 
2745 Rev. Stat., a compensation for his services as clerk greater in 
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amount than that affixed by law to the permanent office of deputy 
naval officer at the same port, provided it do not exceed the rate usu- 
ally paid for similar services. This case distinguished from the cases 
considered in the opinion of June 4, 1877. 


DEPARTMENT OF JUSTICE, 
August 9, 1877. 

SiR: In answer to your letter of the 4th instant, in which 
you say that you desire to restore the compensation of $5,000 
formerly received by Mr. Silas W. Burt, as clerk in the naval 
office at New York, under the provisions of section 2634 of 
the Revised Statutes, if, in my opinion, it does not conflict 
with my decision rendered under date of June 4, last, which 
has been adopted by the Department, I have the honor to 
say: 

In that opinion it was held by me that officers performing 
the duties of a position to which Congress had annexed a 
definite salary should not be appointed to such position 
without compensation and then be appointed clerks at a sal- 
ary other than that provided for such officers under the gen- 
eral authority given to the Secretary of the Treasury to fix 
the pay of clerks at the port of New York, such pay not to 
exceed the rates of compensation usually paid for similar 
services. 

With that opinion I remain satisfied, and the only question, 
therefore, is as to its application to the case of Mr. Burt. 

The duties performed by that gentleman I learn from his 
letter addressed to yourself under date of June 8, last, which 
I assume to be correctly stated. It appears that he has no 
appointment as a general deputy naval officer. He has a 
special appointment from the naval officer, which authorizes 
him to act in his stead in cases of occasional and necessary 
absence, or of sickness, and not otherwise. This appoint- 
ment is not one of the fixed and permanent offices of the port, 
and has rever been confirmed by the Department. It is 
treated, therefore, as a duty individual in its character, and 
intended merely to relieve the naval officer hinself in the 
cases referred to. It is not intended by it, as I understand, 
tiat he shall perform the duties ordinarily performed by a 
deputy naval officer. There are two classes of deputy col- 
lectors, deputy surveyors, and deputy naval officers; the one 
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with fixed and definite duties, which continue the same 
whether the chief officer is present or absent, and whose offi- 
ces are permanent in their character; the other special, and 
intended simply to provide for the performance of the duties 
of such ofticver in case of inability on his part. The duty 
performed by Mr. Burt is of the latter character, while his 
general duty is that of a clerk of the highest class, if I rightly 
understand what is included in the term * comptroller,” whom 
I take to be a supervising officer of a large portion of the 
accounts and clerical work of the office. Such a clerk may 
properly have his compensation fixed by the Secretary of the 
Treasury at a rate which he deems appropriate, provided it 
is not higher than would be paid elsewhere for similar serv- 
ices. (Rev. Stat., sec. 2745.) The salary to be fixed should 
be graduated according to the general duties performed by 
such clerk, and any occasional and special service which he 
may perform as a deputy naval ofticer should be regarded as 
incidental only. 

In this aspect of the facts of this case, I am of opinion that 
the Secretary of the Treasury may properly determine the 
compensation of Mr. Burt as clerk, and that, in connection 
with his clerical duties under the title of comptroller, he may 
also from time to time, as occasion may require, perform the 
duties of deputy to the naval officer, receiving no compensa- 
tion for such duty. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. JOMN SHERMAN, 

Secretary of the Treasury. 


UNENXPENDED BALANCES OF APPROPRIATIONS. 


Under section 5 of the act of June 20, 1874, chap. 32%, it is the duty of 
disbursing officers, with whom funds have been placed for disbursement, 
when the time arrives at which unexpended balances of the appropria- 
tions from which such funds were drawn lapse, to repay the funds 
remaining in their hands, in order that they may be carried to the sur- 
plus fund and covered into the Treasury. 

Where, previous to that time, these ofticers have issued certificates by 
which claims upon such appropriations have been definitely ascertained, 
and payment thereof has not actually been made before that time, such 
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claims may thereafter be paid by them out of the proper funds remain- 
ing in their hands. 

For what period and to what amount such officers should be allowed to 
retain in their hands funds for that purpose, after the date when unex- 
pended balances of the appropriation lapse, is a matter of administra- 
tion, falling within the provinee of the Secretary of the Treasury to 
regulate. 


DEPARTMENT OF JUSTICE, 
August 10, 1877. 


Sir: In answer to your letter of the 6th instant, inquiring 
in relation to funds in the hands of disbursing officers belong- 
ing to appropriations which lapsed into the Treasury on June 
30, 1877, and under the surplus fund act of June 20, 1874, (18 
Stat., 110, sec. 5,)” I have the honor to say: 

Although funds have been paid from the Treasury into the 
hands of disbursing officers, if they have not been paid out, | 
or have not been expressly set aside for the payment of debts 
which have been ascertained and determined, when the time 
arrives at which the unexpended balances otf appropriations 
lapse into the Treasury, it will be the duty of the disbursing 
officers to repay such funds, that they may be carried to the 
surplus fund and thereafter covered into the Treasury. 

The mischief intended to be remedied by the surplus fund 
act of June 20, 1874, was that of permitting appropriations to 
continue available for the payment of the debts or claims for 
which they provided for a long period after such appropria- 
tions were made, and was intended to fix a definite period 
within which the appropriations should be used or the unex- 
pended balances carried tothe surplus fund. If the disburs- 
ing officers were permitted to retain the funds which are in 
their hands after the arrival of such period, the object of the 
law would be to a certain extent defeated, as the funds would 
continue available for a longer period than was intended. 

It would not be competent, therefore, for the disbursing 
officers to continue to issue certificates payable from the bal- 
ances in their hands after the date when they lapse into the 
Treasury. If, however, previous to that time they should 
have issued certificates by which claims upon these appro- 
priations have been definitely determined and decided, and 
the parties in whose favor the certificates are issued are enti- 
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tled to their money, although the payment has not actually 
been made before the date referred to, such claims may there- 
after properly be paid by the disbursing officers. The issu- 
ance of these certificates is a definite ascertainment of the 
claims which are expressed by them, and the mischief intended 
to be remedied by Congress—namely, that of permitting 
appropriations to remain available after a definite period— 
would not exist in the case supposed, because before such 
period arrived there would have been a distinct setting aside 
of such portions of the appropriations. - 

For what period the disbursing officers should be allowed 
to retain in their hands funds for the purpose of meeting the 
certificates issued by them previous to June 30, 1877, is a 
matter of administration only. While they continue to hold 
the same, of course the amount to be carried to the surplus 
fund cannot be accurately ascertained and covered into the 
Treasury. To permit them to hold such funds for an indefi- 
nite period would, therefore, be impossible. It is for the 
Secretary to prescribe such a rule in regard to the amount to 
be retained by the disbursing officers as shall seem proper in 
view of the information which he may receive as to the amount 
in full of such certificates, and, further, to prescribe how long 
they may retain such sums, and within what time they must 
be paid into the Treasury. 

_ Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. JOHN SITERMAN, 

Secretary of the Treasury. 


DEPOSIT OF PUBLIC MONEYS. 

The Secretary of the Treasury has authority to deposit the moneys 
received by the sale of bonds under the actsof July 14, 1270, chap. 236, 
and January 14, 1°75, chap. 15, with public depositaries designated 
and selected by him under the provisions of section 5153 Rey, Stat., 
taking such security as the statute requires. 

DEPARTMENT OF JUSTICE, 
August 30, 1877. 
SiR: In answer to yours of the 29th instant, I have the 
honor to say that by the refunding act approved July 14, 
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1870, the Secretary of the Treasury is authorized to sell bonds 
of a certain character at not less than their par value for 
coin, and that under the resumption act approved January 
14, 1875, he is authorized to sellsimilar bonds at not less than 
par in coin; and the question is now presented whether the 
money received by the sale of such bonds under said acts may 
be deposited with public depositaries selected under the 
national bank act, in pursuance of the authority conferred by 
sec. 5153 0f the Revised Statutes. That section is as follows: 

‘All national banking associations, designated for that pur- 
pose by the Secretary of the Treasury, shall be depositaries of 
public money, except receipts from customs, under such reg- 
ulations as may be prescribed by the Secretary; and they 
may also be employed as financial agents of the Government; 
and they shall perform all such reasonable duties, as depos- 
itaries of public moneys and financial agents of the Govern- 
ment, as may be required of them. The Secretary of the 
Treasury shall require the associations thus designated to 
give satisfactory security, by the deposit of United States 
bonds and otherwise, for the safe-keeping and prompt pay- 
ment of the public money deposited with them, and for the 
faithful performance of their duties as financial agents of the 
Government. And every association so designated as receiver 
or depositary of the public money shall take and receive at 
par all of the national currency bills, by whatever associa. 
tion issued, which have been paid into the Government for 
internal revenue or for loans or stocks.” 

By this section it is therefore provided that all national 
banking associations designated by the Secretary of the 
Treasury for that purpose shall be depositaries of the public 
money, that they may also be employed as financial agents 
of the Government, and that they are obliged to perform all 
such reasonable duties, as depositaries of public money and 
financial agents of the Government, as may be required of 
them. The other provisions of the section are not necessary 
tv be here considered, as they embrace matters of detail as to 
the mode in which the duties are to. be performed. 

The provisions of this statute are so explicit that it 1s hardly 
susceptible of more than one construction. It permits the 
Secretary to designate national banks as depositaries with 
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the exception referred to, it authorizes him to employ them 
as financial agents of the Government, and it compels them 
to perform all reasonable duties as depositaries of publi 
money and financial agents of the Government. 

As, however, it is not always possible to arrive at the true 
construction of a single provision without considering the 
subject-matter to which it refers, and the legislation upon the 
whole subject, I brietly examine that, for the purpose of ascer- 
taining whether the most obvious meaning of the section is 
its true meaning. 

By the act of August 6, 1846, the only depositaries of 
public money were the Treasurer of the United States, the 
assistant treasurers, and the treasurers of the mint and its 
branches. No provision was made for other depositaries 
until the act of February 25, 1863, by which it was provided 
(sec. vt) “thatthe Secretary of the Treasury is hereby author- 
ized, whenever, in his judgment, the public interest will 
be promoted thereby, to employ any of such associations ” 
(national banks) “doing business under this act, as deposi- 
taries of the public moneys, except receipts from customs.” 

The exception was probably introduced for the reason that 
at; the time of this enactment the only receipts in coin were 
those from customs duties. This act, by virtue of which 
national banks were created, was re-enacted on June 3, 1864, 
With certain important differences; and it 1s from this latter 
act that the section 5163 of the Revised Statutes, above 
quoted, 1s drawn. While the earlier statute only authorizes 
the national banks to be used as depositaries of the public 
moneys, It will be observed that the later statute gives to the 
Secretary a larger power in reference to that which he may 
require of the national banks, and imposes upon them the 
duty of performance. The legislation referred to in its proge 
ress therefore seems to contemplate that these banks may 
be used as financial agents of the Government whenever and 
to the extent which the Secretary deems it expedient to em- 
ploy them. 

In answer to your inquiry, I have therefore the honor to 
say that the Secretary of the Treasury, if he deems it expe- 
dient as a matter of administrative policy, may sell bonds 
under the acts known as the ‘‘reftunding” and * resumption ” 
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acts, depositing the amounts received therefrom with such 
public depositaries as he may select under the national bank 
act, taking such security as is required by the statute. 
Very respectfully, your obedient servant, 
CHILAS. DEVENS 
Hon. JOHN SHERMAN, 
Secretary of the Treasury. 


SOLDIERS DETAILED FOR SPECIAL SERVICE. 


Section 35 of the act of March 3, 1863, chap. 75, forbids the allowance of 
extra-duty pay to soldiers who are detailed for special service. 

An order which relieves a soldier from duty in his company, but requires 
him to immediately report for duty in another branch of the military 
service, is not a furlough, (thongh it be so styled in the order,) but is 
essentially a detail for other duty, and must be treated as such. 

The Secretary of War can release a soldier from his contract of eulist- 
ment by a discharge, but has no power to suspend it, even with the 
soldier's consent. 

DEPARTMENT OF JUSTICE, 


September 4, 1877. 


Sir: In answer to your letter of the 2d instant, in regard 
to a claim of Henry F. Lines, late of Company B, First 
Illinois Artillery, for compensation as a telegraph operator, 
and requesting an opinion, at the instance of the Second 
Comptroller, as to whether this claim can legally be allowed, 
I have the honor to say: 

Lines was a soldier in the service of the United States asa 
private of the First Illinois Artillery, and while in such 
service was detailed for duty as a telegraph operator. By 
the statute approved March 3, 1863, it is provided (sec. 30) 
that “enlisted men, now or hereafter detailed to special 
service, shall not receive any extra pay for such services 
beyond that allowed to other enlisted men.” This section 
repeals the authority to allow extra-duty pay to soldiers 
detailed for special service, and such, I think, is clearly the 
legislative construction of it, as shown by the act of April 1, 
1864, in which provision is made for payment of extra com- 
pensation to a particular class of soldiers. 

The snggestion is made that the case of Lines may be 
taken out of the general rule, upon the ground that he was 
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allowed a furlough without pay or emoluments by virtue of 
an order of the Secretary of War of the date of November 19, 
1864, and that a portion of the service for which he seeks extra 
compensation was rendered after the issuance of such order. 

At the time the said order issued, Lines was already upon 
duty as a telegraph operator by virtue of an order of May 3, 
1864, proceeding from the headquarters of the Army of the 
Tennessee, and continued upon this duty after the issuance 
of the furlough in question. It will be observed that the 
order issued November 19, 1864, giving him a furlough 
without pay or emoluments, contains also an order that the 
soldiers therein named “will be borne on their company rolls 
as on furlough without pay or emoluments, and will report 
for duty by telegraph to Capt. J.C. Van Duzer, assistant 
quartermaster, United States Volunteers, Nashville, Tenn.’ 
The duty to be performed was in the United States Telegraph 
Corps. All parts of this order, as well as those of the pre- 
vious order, are to be taken together, and it cannot be con- 
sidered to be a furlough in. any proper sense of the term. 
That is not a furlough which does not release the soldier 
temporarily from his military service, but simply transfers 
him from one branch of the service to another and from one 
duty to another. This order relieves Lines from duty in his 
company, but orders him for duty to another military com- 
mander. It is in all essential characteristics a detail of him 
to the performance of the duty which he afterwards dis- 
charged. It is not possible, although it is called a furlough, 
when it is accompanied by a detail for other and distinct 
duty, to treat it otherwise than as a detail for such duty. It 
will be observed that in the letter of the Secretary the order 
is so treated. 

It has also been suggested that this order may be treated 
as a suspension of the soldier for the time being, and that he 
may thus receive pay suitable to the important duty which 
he performed as a telegraph operator. 

It is impossible to give the order this construction, for it 
is not in the power of the Secretary to suspend the enlist- 
ment of a soldier, retaining the right to resume his proper 
control over him as an enlisted man at any definite or indefi- 
nite period. He may discharge him from the service accord- 
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ing to the contract which is made by enlistment, but the 
right to suspend the contract does not exist upon the part of 
the Secretary, even with the consent of the soldier. To use 
the language of Attorney-General Clifford (4 Opin., 538): 
“The Executive Department has discretionary authority to 
dlischarge before the term of service has expired, but has no 
power to vary the contract of enlistment.” 

Iam therefore of opinion that no contract to pay a monthly 
salary to an enlisted man as a telegraph operator could le- 
gally be made. ‘Tohie soldier is entitled to receive the amount 
of his pay and emoluments as a private, and no more. 

Considering the value of the services rendered by Private 
Lines, I should be very glad in his individual case, if it were 
in my power, to come to a conclusion different from that 
which [ have stated. 

Very respectfully, your obedient servant, 
| CHAS. DEVENS. 
Ifon. GEORGE W. McCrary, 
Secretary of War. 


CLAIM OF GEORGE H. GIDDINGS. 


Ta February, 1261, and previously, G. had a contract (with the usual pro- 
vision for one montlYys pay where service is discontinued) for carrying 
the mail on route 2076 from San Antonio to Los Angeles, via El Paso, 
Which was by an order of the Postinaster-General issued on the 16th of 
March, 1861, in pursuance of the act of February 27, 1°61, chap. 57, 
extended until June, 1865. Subsequently, on the 30th of May, 1261, 
the Postmaster-General issued an order (under the act of February 28, 
1861, chap. 61) discontinuing the service between San Antonio and El 
Paso until it could be safely restored. In 1863 the Post-Office Depart- 
ment declined to make an allowance for discontinuance of service on 
this part of the route, for the reason that it “stands in the same cate- 
gory with the inass of Southern mail contracts, and must await what- 
ever action is taken on them.” Held (1) that this was not a final adju- 
dication upon the claun for one month’s pay for said discontinuance, 
but amounted only to a postponement of its consideration, and that 
the Department is not precluded thereby from now passing upon the 
claim; (2) that though the action of the Postmaster-General in discon- 
tinuing the service was taken under the act of February 22, 1861, the 
contractor is nevertheless entitled. to the one month’s pay by virtue of 
his contract, agreeably to the law as laid down in the case of Reeside 
vs. Cnited States, (2 Wall., 38.) 
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DEPARTMENT OF JUSTICE, 
September 5, 1877. 

Sir: The questions proposed by you in relation to the 
claim of George II. Giddings arise, as I understand from 
your several communications, upon the following state of 
facts: 

In February, 1861, and previously, Giddings had a con- 
tract for carrying the mail on route 8076, from San Antonio 
to Los Angeles, via El] Paso, for which he was to receive per 
annum $175,000 for that part of the route between San An- 
tonio and El Paso, and $125,000 for that part of the route 
between El Paso and Los Angeles—8300,000 in all. 

The contract for service on this route contained the pro- 
vision required by law that the Postmaster-General might 
discontinue or curtail the service in whole or in part when- 
ever the public interests should require it, he allowing one 
month's pay on the amount of service dispensed with. 

On February 22, 1861, the ordinance of secession of the 
State of Texas was passed. On February 28, 1861, Congress 
passed an act providing that whenever, in the opinion of the 
Postmaster-General, the postal service cannot be safely con- 
tinued * * * on any post-routes by reason of any cause 
whatever, the Postmaster-General is hereby authorized to 
discontinue the postal service on such routes, or parts 
thereof, * * * till the same can be safely restored. (12 
Stat., 177. 

On July 13, 1861, Congress authorized the President to 
declare, by proclamation, any one of the several States, or 
parts thereof, named in said act (which included the State 
of Texas), to be in insurrection against the United States, 
and enacted that thereupon all intercourse should cease be- 
tween the citizens thereof and the citizens of the rest of the 
United States. (12 Stat., sec. 5 of chap. 3, p. 257.) In pur- 
suance thereof the President, on the 16th day of August fol- 
lowing, declared Texas, with other States, in insurrection. 
(12 Stat., 1262.) 

On February 27, 1861 (12 Stat., sec. 16, p. 169), Congress 
passed an act directing the Postmaster-General to extend 
mail contract on route 8076, the route covered by Giddings’s 
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contract, SO that it would expire with eonnecuae conte ilk 
1865, aa increased the pay. On March 16, 1861, the Post- 
master-General, under the act of Congress of Pobrnacy Lae 
1861, issued an order extending contract of Giddings until 
June, 1860. 

On the 30th of May, 1861, an order was issued by the Post- 
master-General, to take eftect on the 1st of July following, to 
discontinue the service between San Antonio and El Paso, a 
distance of 700 miles, until it can be safely restored. 

Service on said route from El Paso to Los Angeles was 
continued until August 2, 1861, on which date the following 
order was issued : 


“TEXAS.—San Antonio to San Diego, 1.520 miles. Route 
8076, 1859-62. 

‘¢ Discontinue service and cai the contract, to take eftect 
immediately.” 

On October 23, 1861, the postmaster at San Diego, Cali- 
fornia, reported lint ‘ie order of August 2, 1861, went into 
effect on the 11th of September, 1861. 

The records and papers on file further show: 

‘* APRIL 21, 1862.—Withdraw certificate of the postmaster 
at San Diego, California, reported October 23, 1861, and fix 
date of discontinuance of service under order of August 2, 
1861, to take effect on the 30th of September, 1861, instead of 
the 11th of September, 1861.” 

Records further show payment for service from San Antonio 
to El] Paso up to time of suspension of the order of May 30, 
1861, but no record appears of any payment of extra pay for 
one month on this end of the line. 

Mr. M. B. Bramhall was financial agent of Giddings, and 
in April, 1862, lie gave an order to John T. Doyle for the 
month’s extra pay on the entire line of the route from San 
Antonio to Los Angeles and San Diego. 

In January, 1863, it is shown by the papers on file that the 
Department held that the claimant was entitled to one 
month’s pay on the western portion of the route, and it is 
stated in the application made by Doyle for reconsideration 
that this language was used by G. W. McLellan, then Assist- 
ant Postmaster-General, in his decision, namely: ‘2. That 
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the enter: half of it which was sia nened: iy ies order of 
May 30, 1861, stands in the same category with the mass of 
Southern mail contracts, and must await whatever action is 
taken on them,” and that Doyle refused to accept one month’s 
extra pay on that portion of the route. 

On September 27, 1866, Mr. Bramhall, the financial agent 
again made application for one aones extra pay on the 
entire route, but no record appears showing that any disposi- 
tion was made of the application. | 

On the 14th of February, 1866, Giddings applied for the 
restoration of the service on that part of the route between 
san Antonio and El Paso, and no record is shown of the dis- 
position of this application. 

On July 31, 1867, Agent Bramhall made application for 
one month’s extra pay on the route from Kl Paso to Los An- 
geles, and it was allowed and paid for that end of the route 
under the following order : 


“AUGUST 1, 1867.—Route 8076, Texas, 1,520 miles.—San An- 
tonio to San Diewd, 
‘‘Continue order of August 2, 1861, so as to allow con- 
tractor one month’s extra pay on discontinuance of service 
and annulment of contract.” 


Upon this state of facts the first question that arises is, 
whether or not it has been definitely decided and adjudged 
by the Department that the month’s pay on that portion of 
the route now claimed, to wit, from San .Antonio to E] Paso, 
is to be treated as having been finally settled and determined. 

The rule that matters once fully considered and decided hy 
a Department are not to be reopened and readjudicated by 
its successors, unless upon the occurrence of new facts, or 
upon such a change of the law as would justify a review in 
an action at law or a bill in equity, is so well settled that it 
inay now be assumed. 

From this state of facts it appears that the first adjudica- 
tion was by Assistant Postmaster-General McLellan—that the 
eastern half of the route suspended by the order of May 30, 
1861, stands in the same category with the mass of Southern 
mail contracts, and must await whatever action is taken on 
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them. This adjudication amounts only to a postponement of 
this claim; while the claim for one month’s pay on the west- 
ern portion of the route was allowed. This was in January, 
1863. On the 27th of September, 1866, application was made 
for extra pay on the entire route; but nothing appears show- 
ing that any disposition was made of the application. On 
July 31, 1867, Agent Bramhall made application for one 
month’s extra pay on the western portion of the route, to 
wit, from El Paso to Los Angeles, and it was allowed and 
paid. . 

It appears, therefore, that in this application he included 
no claim for the eastern end of the route, and his previous 
application of September 27, 1866, seems to have slumbered. 

I am therefore of opinion, upon this state of facts, that it 
cannot be said that the matter of the present claim for one 
month’s pay upon the eastern portion of the route has been 
finally adjudicated by the Department, and I do not think 
that the taking of the one month’s pay which was allowed 
upon the western end of the route can fairly be interpreted 
as any waiver of the claim upon the eastern end of the route, 
the only formal adjudication upon which appears to have 
been that it should await whatever action was taken with 
the mass of Southern mail contracts. 

Considering the question as one which the Department 
may treat as fairly before it, and in which their action cannot - 
be deemed to have been controlled by a previous adjudica- 
tion, it is necessary to examine the validity of this claim. 

That seems to me to be settled by the case of Reeside 
against The United States, (8 Wall., 38,) in which it was 
held that the act of February 28, 1861, could not control the 
legal import of the contracts, nor did it confer any greater 
power than the Postmaster-General possessed under them, 
and that a discontinuance of the postal service upon a route 
in certain rebellious States would entitle the contractor to 
one month’s pay for services. upon the route or such portion 
thereof as was thus discontinued. (See also 7 C. Cl., 89.) 
The facts in the present case, although they differ in some 
details from those in the case of Reeside, do not differ in any 
particulars essential to the decision. 
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In making this reply, I have not considered the question 
whether there is now any appropriation from which the claim, 
if allowed, could be paid by the Postmaster-General. 

Very respectfully, vour obedient servant, 
CHAS. DEVENS. 


Hon. Davin M. KEy, 
Postmaster-General. 


REBATE ON ARTICLES FOR REPAIR OF VESSELS. 


An American vessel employed in the foreign trade, for the repair of which 
articles of foreign production have been withdrawn from bonded ware- 
house free of duty, may engage in the coastwise trade not more than 
two months in any one year without payment of duties on such articles 
Section 2514 Rev. Stat. is to be construed with section 2513 Rev. Stat., 
as if it formed a part thereof. 


DEPARTMENT OF JUSTICE, 
September 5, 1877. 


Sir: Your letter of the 24th ultimo proposes the inquiry, 
“¢ Whether, under the tenth section of the act of June 6, 1872, 
(reproduced in the Revised Statutes, sections 2513 and 2514,) 
an American vessel, for the repair of which articles of foreign 
production have been withdrawn from bonded warehouse free 
of duty, may be employed, without the payment of duties on 
such articles, in the coastwise trade of the United States, not 
more than two months in any one year, in the Same manner 
as vessels in the construction of which such articles have been 
used ?” 

In reply, I have the honor to say that, in my opinion, the 
second proviso in the tenth section referred to is intended to 
apply to the same class of vessels which are described in the 
section itself—that although the words “ engaged exclusively 
in foreigu trade” are used in such proviso, this must be taken 
in connection with the description of vessels which 1s given 
in the substance of the section, (and that is a vessel employed 
in foreign trade,) Which vessels are prohibited from receiving 
the benefit of the section if they engage in the coastwise 
trade of the United States more than two months in any one 
year. 

The object of the section appears to be clear in regard to 
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the coastwise trade. Conducted entirely by American-built 
vessels, there is no competition, therefore, between such ves- 
sels, in regard to this trade, and foreign vessels. In regard, 
however, to vessels engaged in foreign trade, there is neces- 
sarily a competition between them and toreign-built vessels ; 
and the object of the statute was to enable vessels built for 
the foreign trade to be built more cheaply by relieving them 
of certain duties upon articles necessarily emploved in their 
construction, and the same principle would apply to articles 
eimployed in their repair. The reason for permitting vessels 
engaged in foreign trade to be engaged for two months in the 
year in the coastwise trade is also apparent. In conducting 
every toreign trade, it would be necessary for our American 
vessels to go from port to port in order to obtain at the par- 
ticular port from which they were chartered for foreign voy- 
ages, or where they expected to obtain foreign vovages, their 
freiglts. In thus proceeding from port to port along our 
coast, it would be a heavy addition to their expenditure unless 
they were permitted tu take such coastwise Cargoes as were 
offered; and the case upon which your question arises itself 
furnishes an illustration of this remark. The vessel in ques- 
tion having a charter to goa foreign voyage from Charleston, 
S. C., and bemg at Belfast, Me., could undoubtedly pay a 
portion of her expenses in proceeding from Belfast to Charles- 
ton under a coastwise Clearance, taking a cargo to be delivered 
at Charleston. 

As the same reasons apply in the case of repair of vessels 
that apply to their construction, and as the proviso in ques- 
tion is included in the same section, although the proviso in 
regard to the repair of vessels uses, as before stated, the 
words “engaged exclusively in foreign trade,” it is not to be 
interpreted as requiring an exact accordance with that which 
its terms would require if it stood alone. It is to be construed 
as applying to those vessels which are engaged in foreign. 
trade, and which do no coastwise business except such as is 
purely incidental to the conducting of their foreign trade, 
namely, that of proceeding from port to port along our coast 
in order to reach the point from which they are to conduct 
their foreign trade. 

No change is made in this section by the Revised Statutes, 
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in which it is divided into two sections. Section 2514 is still 
to be construed as if it formed a part of section 2513. 

I am therefore of opinion that the vessel in question, being 
a vessel engaged in toreign trade, and having been employed 
in the coastwise trade for less than two months, is entitled 
to a rebate of duties upon the articles which were used in her 
repair. 

Very respectfully, vonr obedient servant, 
CHAS. DEVENS, 

Hon. JOHN SHERMAN, | : 

Secretary of the Treasury. 


CASE OF THE EAGLE AND PHOENIX MANUFACTURING COM- 
PANY, 


The Eagle and Phenix Manufacturing Company, a Georgia corporation, 
with a large capital invested In mills, inachinery, &¢., by authority of 
an act of the Georgia legislature passed in 1873 established a savings 
bank in connection with its manufacturing business, pledging the 
entire capital stock and property of the company for the payment of 
depositors and the holders of certificates of deposits issued thereby. By 
the same act the company was authorized to issue certificates of deposit 
“to an amount equal to the amount actually deposited, in sums of five, 
two, and one dollars, which may be payable to the holder of the same, 
and may be circulated by delivery as currency.” which were issued and 
employed as currency in the business of the company: //eld that the 
company is subject to the tax imposed by the second paragraph of 
section 3408 Rev. Stat., of * one-twenty-fourth of one per centum each 
month “ upon its whole capital stock. 


DEPARTMENT OF JUSTICE, 
October 3, 1877. 

Sin: Your letter of the loth ultimo, relative to the lability 
of the Eagle and Phoenix Manufacturing Company to taxa- 
tion as bankers under the second item of section 3408 of the 
Revised Statutes, should be considered in connection with 
that statute and the statute under which the company is doing 
business. 

ln March, 1866, this company was incorporated to carry on 
the manufacture of cotton and wovlen goods at Columbus, 
Ga., for which purpose a capital of $1,250,000 was invested 
in mills, machinery, &¢. 
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By an act approved February 17, 1873, the legislature of 
Georgia authorized the company “to establish a savings 
department in connection with the business of said company, 
and to receive money on deposit from the employés of said 
company, and others, and pay such rate of interest (not 
exceeding ten per cent.) upon the same as the directors of 
said company may determine. 

“SECTION 2. Be it further enacted, by the authority afore- 
said, That the said company is authorized and is hereby 
required to pledge the entire capital stock and property of 
said company for the payment. of depositors and those hold- 
ing certificates of deposit in said savings department. And 
each stockholder in said company shall be individually liable 
for the ultimate payment of depositors and those holding cer- 
tificates of deposit In said savings department in proportion 
to the amount of his stock. 

‘SECTION 3. Be it further enacted, That, after the capital 
stock and property shall have been so pledged, the said vom- 
pany may issue certificates of deposit to an amount equal to 
the amount actually deposited, in sums of five, two, and one 
dollars, whieh may be payable to the holder of the same, and 
may be circulated by delivery as currency.” 

The fourth section empowers the directors to make the nec- 
essary by-laws and regulations for the proper management of 
the savings department. 

In the exercise of this power the rate of interest was fixed 
at 7 per cent. per annum, “credited to each account on the 
Ist day of January, April, July, and October. Thus interest 
will be payable or compounded four times annually,” Sc. 
The fourth by-law required the presentation of pass-books 
whenever deposits were made or, wholly or in part, with- 
drawn, while the fifth regulation declared that a payment in 
good faith “to persons producing the depositor’s pass-book 
shall be good and valid,” &c. The ninth by-law states that 
such a pass-book, containing the rules and regulations, will 
be given every depositor when the first deposit is made; and 
‘the receiving of this book shall be considered by both the 
company and depositor as an assent to be governed by the 
rules as the terms of agreement.” The sixth rule is as fol- 
lows: “6. By the authority of its charter, this department 
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claims the right to issue certificates of deposit equal to the. 
amount actually deposited.” The company not only claimed 
this right, but exercised it by issuing certificates of this tenor. 
VIZ: 
“ Certificate of Deposit, No. ——. 
(Paid-up capital, $1,250,000. ) 


“Savings department, Eagle and Phenix Manufacturing 
“Company of Columbus, Ga. 


“This certifies that one dollar” [or two dollars, or five, as 
the case may be] “has been deposited in the savings depart- 
ment, and that said amount will be paid in currency, to 
bearer, on return of this certificate, 

March 1, 1875. 

eA, J. BUSSEY, 
“President. 
“G. (Cr, JORDAN, 
Secretary and Treasurer.” 


Every such certificate bore upon its back this indorsement: 
“Authorized by an act of the general assembly of the State 
of Georgia, upon the special condition ‘That the entire prop- 
erty of the Eagle and Phcenix Manutacturing Company, and 
of the stockholders individually in proportion to their shares, 
is pledged for the payment of depositors and those holding 
certificates of deposit In said savings department,’ such act 
being approved 17th February, 1873, by James Milton Smith, 
gsovernor of Georgia.” 

It will be hereafter hoticea that, though this indorsement 
states sutiiciently for its purpose, perhaps, the liability of the 
stockholders, it does not do so with entire accuracy. 

From the tenor of the by-laws and certificates, as well as 
from the returns of deposits and cireulation made by the 
company to the internal-revenue oflicers, it is apparent that 
these certificates were issued to persons other than those 
making the deposit, who received the pass-book before men- 
tioned as the evidence of such deposit. Authority for this 
Issue of certificates was found under the provisions of the 
act of February 17, 1873, especially under the third section 
thereof, which, by only requiring that the amount issued shall 
not exceed that actually deposited, and by fixing the denom- 
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inations at the specific sums of one, two, and five dollars, was 
construed to intend such an issue of these certificates. These, 
it is to be fairly inferred, were used for the ordinary purchases 
and disbursements of the company in its business as a man- 
ufacturing corporation or in discounts. As observed in the’ 
‘Opinion given on the 7th of April last, at your request, rela- 
‘tive to this same provision of law, (Rev. Stat. sec. 3408, item 
‘second,) the imposition referred to therein is a charge for the 
‘exercise of a privilege, and not an assessment upon the val- 
uation of property. It is not affected by the fact that a fur- 
ther use is made of the property beside its use as a basis for 
banking. | 

The original depositor, or the assignee of his book and 
claim, was promised repayment of his deposit, with interest 
at 7 per cent. compounded quarterly. Of this promise the 
pass-book was the evidence. For every dollar of this indebt- 
edness the company was authorized to issue another obliga’ 
tion in the form of a certificate of deposit. Its debts were 
thus used as the measure, if not the foundation, of its bank- 
ing capacity. Of course it received some equivalent in money, 
or cotton, or some other commodity required in its business, 
for these certificates; yet their issue and their employment 
and circulation “as currency” was a very valuable privilege 
—one which would not have been granted except upon the 
pledge of all the capital of the corporation in whose business 
they were used for the redemption of these certificates. Thus 
the whole capital stock was the basis of the business of bank- 
ing as well as that of manufacturing. 

It is suggested by the officers of the Eagle and Phoenix 
Manufacturing Company, by way of reductio ad absurdum, 
that if their whole capital is hable to be taxed as engaged in 
the business of banking, the property of the individual stock- 
holders is also equally so subject, because it, too, 1s pledged 
to secure the redemption of these certificates. Two observa- 
tions, I apprehend, will completely answer this objection. 
First, the capital and property of the corporation are, by the 
charter, made primarily and directly responsible for the pay- 
ment of these certificates, because directly used in connection 
with their issue and in the conduct of the business; while the 
property of the stockholders is only rade contingently and 
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- ultimately” subject to respond to these claims, because it 18 
only indirectly benefited by, or concerned in, any of the cor- 
porate business of the company. Seeondly, the statute which 
imposes the tax (Rev. Stat., sec. 3408, item second) itself fixes 
“the capital of any bank, association, company, [or] corpo- 
ration,” and not the property of the corporators, as the meas- 
ure of the assessment. It might be easily shown that the 
Eagle and Phenix Manufacturing Company, with its savings 
departinent, conducted as herein stated, is a banking associa- 
tion and corporation; but this is unnecessary, because it is 
not questioned, but conceded by the company. As just 
noticed, it is the chartered “capital” of such corporations 
that is liable to and the measure of an assessment under the 
section we are considering; while it is only in the case of a 
person in the business of banking,” where there is no fixed 
capital, but the amount thus engaged is fluctuating, that the 
“capital emploved” is made the basis of the assessment. 
Therefore, if this company does a banking business, its whole 
capital is assessable, whether employed to its full extent in 
this business or not. 

If it were essential to the imposition to show that only cap- 
ital employed was subjected thereto, it would not be difficult 
in this case, where the whole capital constitutes the basis 
upon whieh the certificates are issued and is liable for their 
redemption. 

The papers by you transmitted are herewith returned as 
requested. 

Very respectfully, your obedient serv ant 
CHAS. DEVENS. 
Hon. JOHN SHERMAN, 
Secretary of the Treasury. 


SUSPENSION OF OFFICERS—VACANCIES—NOMINATIONS. 


Power of the President respecting the suspension of civil officers appointed 
with the consent of the Senate, and his duty in regard to the nomina- 
tion of persons in the place of suspended officers, and also in regard to 
the filling of vacancies in civil offices happening dnring a recess of the 
Senate, under the provisions of sections 176% and 1769 Rev. Stat., stated. 

No duty is devolved upon the President to send in nominations to the 
Senate in place of suspended officers, or to fill vacancies, unless that 
body shall continue in session for thirty days. 
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Where no nomination in place of a suspended officer has been sent in, and 
the Senate adjourns, or, a nomination having been sent in, the Senate. 
adjourns without confirming it, the officer suspended thereupon becomes. 
reinstated, but he may be again suspended by the President, as before. 
In the case of a racant office, under like circumstances, the office would 
be in abeyance upon the adjournment of the Senate. 

The President, in nominating a person to the place of a suspended officer, 
need not give any reasons for the suspension. 


DEPARTMENT OF JUSTICE, 
October 4, 1877. 


Srz: In connection with our conversation as to the duty of 
the President in sending in nominations to the Senate, and 
the effect of a failure so to do upon his part or upon that of 
the Senate to act favorably thereon, I submit the following 
as a brief abstract of the law in relation to this subject: 

Suspended officers.—By section 1768 of the Revised Statutes, 
the President is authorized during any recess of the Senate 
to suspend any civil officer appointed with the consent of that 
body (except judges of United States courts) until the end of 
the next session of the Senate, and to designate some suitable 
person to perform the duties of the suspended officer in the 
meantime. 

At such next session, and eethin thirty days after the com- 
mencement thereof, the President is, by the same section, 
required to nominate a person in the place of the suspended 
Officer. 

Should the Senate, ding such session, refuse to consent 
to the appointment of the person so nominated, the President 
is required, as soon as practicable, to nominate another per- 
son for the office to the same session. 

If the session should not continue thirty days, and, previous 
to its expiration, the President may have nominated no one 
to the Senate in place of the suspended officer, the result 
would be that immediately upon the termination of the ses- 
sion the authority of the person designated to perform the 
duties of the suspended officer would cease, and the latter 
become reinstated, for in such case the office 1s not put in 
abeyance. The incumbent, however, may be again suspended 
by the President, as before. And the result would be the 
same when the President has nominated some one to the Sen- 
ate in place of the suspended officer, but that body adjourns 
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without acting upon the nomination, or after refusing its 
assent to the appointment. (See 13 Opin., 301.) 

Vacancies.—By section 1769 of the Revised Statutes, the 
President is authorized to fill all vacancies which may hap- 
pen during the recess of the Senate, by reason of death, or 
resignation, or expiration of term, by granting commissions 
which shall expire at the end of the next session of the Senate. 
Within thirty days after the commencement of the session, 
the President is, by section 1768 of the Revised Statutes, 
required to nominate persons to fill all vacancies in office 
(excepting vacancies in offices which, in his opinion, ought not 
to be filled) that existed at the meeting of the Senate, whether: 
temporarily filled or not. 

If during such next session no appointment, with the con- 
sent of the Senate, should be made for the vacancy, (whether 
it at the time be temporarily filled or not,) in that case the 
office is toremain in abeyance until it is filled by appointmen- 
with the consent of the Senate. 

Accordingly, if the session of the Senate should not last 
thirty days, and before its expiration no nomination to fill 
the vacaney may have been sent in by the President, the 
vacant office (whether temporarily filled or not) would be in 
abeyance immediately upon the termination of the session, 
and would so remain until, at a future session, the Senate 
showd consent to an appointment thereto. 

It will be seen that an office, the incumbent of which is 
merely suspended, is in no case ilneell | inabeyance. This con- 
dition arises only where the office 1s racant. 

There is no duty devolved upon the President to send in 
nominations to the Senate in place of officers suspended or 
to fill vacancies unless that body shall continue in session for 
thirty days, although the results above stated follow if the 
Senate adjourns without confirming those appointed to take 
the place of suspended ofticers or to fill vacancies. 

In sending in nominations to take the place of officers sus- 
pended by the President, it is not necessary that any reasons 
for such suspension should be stated. 

Very respectfully, your obedient servant, 
CHAS, DEVENS.. 

The PRESIDENT. 
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PRIVILEGED COMMUNICATIONS. 


Official correspondence between the Commissioner of Internal Revenue 
and a district attorney, in relation to cases of violation of the internal- 
revenue laws and to prosecutions thereunder, belong to that class of 
communications which, on grounds of public policy, are regarded as 
privileged, and the production of which in evidence, in a suit between 
private parties, the law will not enforce. 

A subpiena duces tecum, issued by a State court, was served upon a district 
attorney, requiring him to appear as a witness in a private suit and 
bring with him all letters and telegrams received from the Commis- 
sioner of Internal Revenue relative to certain causes then pending in 
a United States court on indictments under the internal-revenue laws: 
Advised that it would be proper for the attorney to appear before the 
State court in obedience to the writ, and there object to produce the 
papers on the ground that they are privileged, if, in his judgment or in 
that of the Commissioner, their production would be prejudicial to the 
public interests. 


DEPARTMENT OF JUSTICE, 
October 12, 1877. 

Sir: I have had under consideration the letters of the 
United States attorney for the southern district of Illinois 
and of the Commissioner of Internal Revenue, which accom- 
panied your communication to me of the 29th ultimo, * rela- 
tive to the propriety of producing certain official papers in 
compliance with a subpena duces tecum from the circuit court 
of Randolph County, Hlinois.” 

It appears by the letter of the first-mentioned officer that 
a subpana duces tecum issued by said court has been served 
upon him to appear as a witness in a suit pending therein 
between private parties, and to bring with him all letters and 
telegrams received from the Commissioner of Internal Rev- 
enue in relation to the causes of the United States against 
certain persons who had been indicted in the United States 
district court for the southern district of Illinois for violation 
of the internal-revenue laws. The plaintiff in the suit, at 
whose instance the writ was issued, is seeking to recover 
compensation for his services as an attorney for the defend- 
ant, and wants to use the letters and telegrams referred to as 
evidence tending to establish the fact that he performed 
Services in that capacity. 
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These papers the United States attorney declines to pro- 
duce, on the ground that they are privileged communica- 
tions; but he expresses a desire not to provoke a conflict 
upon doubtful ground, and asks that the subject be sub- 
mitted to the Attorney General for his views touching the 
point indicated. It is upon this point, I understand, that 
you request my opinion. 

Ofticial correspondence between the Commissioner of Inter- 
nal Revenue and the district attorney, in relation to cases of 
violation of the internal-revenue laws, and especially to prose- 
cutions thereunder, must, I think, be deemed to belong to 
that class of communications which, on considerations of 
public policy, are regarded as privileged; that is to say, they 
are Official communications, Whose production in evidence, in 
a controversy between individuals, the law will not enforce. 
It is obvious that, from the nature of the subjects with 
which they deal, they may often contain matter of a confi- 
dential character, the disclosureof which might frustrate the 
ends sought to be accomplished (as respects the particular 
cases to which they relate) in the administration of the rev- 
enue laws, and thus prove detrimental to the public interests. 
Lheir exemption from being made instruments of evidence, 
in a suit between private parties, rests upon the prineiple 
that where the production of an official paper would be inju- 
rious tu those interests, the general public interest must be 
considered paramount to the individual interest of a suitor 
In a court of justice. Upon this principle it has }een held 
that official communications between the governor and law 
officer of a colony respecting the state of the colony, ( Wyatt 
vs. Gore, Holt’s N. P. C., 299,) orders given by the governor 
of a colony to a military ofticer, (Cooke vs. Uaeicell, 2 Stark. 
R., 183,) a correspondence between an agent of government 
and a secretary of state, (Anderson vs. Hamilton, 2 B. & B., 
106, u.,) the report of a military cour? of inquiry respecting 
an officer whose conduct the court had been appvuinted to 
exunine, (Hurne vs. Bentnick, 2 B. & B., 130,) the official 
correspondence between the commissioners and an officer of 
the customs, (Black vs. Holmes, 1 Fox & Smith, 28,) a letter 
from a secretary of state to a person acting under his author- 
ity, (case cited 2 Stark. R., 185,) and a report made by an 
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inspector-general of prisons to the lord-lieutenant of Ireland, 
(MUcErveny vs. Connellan, 17 Irish Com. Law Rep., 55,) are 
privileged communications, which courts of justice will not 
enforce the production of. I am not able to cite any adjudged 
cases from our American reports in which the rule exempting 
official papers from being used in evidence has been applied, 
but I find it laid down in American treatises of authority on 
the law of evidence as one which is well established and 
which governs the courts in this country; and the English 
decisions to which I have referred as illustrative of the rule - 
and its application are cited in those treatises with apparent 
approval. (See 1 Greenleaf on Evidence, sec. 251; 1 Whart. 
on Evidence, sec. 604.) 

While I entertain no doubt that the letters and telegrams 
which passed between the Commissioner of Internal Revenue 
and the United States attorney, regard being had to their 
subject-matter, fairly come under the protection of the prin- 
ciple above adverted to, it seems to me that it would be 
proper for the latter officer to appear before the court in 
obedience to the subpwna, and to there object to produce the 
papers called for on the ground that their production would 
be prejudicial to the public interests, if, in his judgment or in 
that of the Commissioner, such would be the case. It may 
reasonably be presumed that the court, on the objection being 
made, will be governed by the prevailing rule of law, accord- 
ing to which the production of the papers would seem not to 
be compellable. 

I herewith return the letters mentioned, which were re- 
ceived with vour communication. 

IT am, sir, very respectfully, 
. CITAS. DEVENS. 

IIon. JOHN SHERMAN, 

Secretary of the Treasury. 


REINSTATEMENT OF SUSPENDED OFFICERS. 


Where an ofticer has been suspended during a recess of the Senate and 
another person designated to perform his duties, under section 176" Rev, 
Stat., the President may at any time revoke the suspension and thus 
reinstate the officer. 
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DEPARTMENT OF JUSTICE, 
October 13, 1877. 

Sir: Referring to our conversation of this morning, the 
inquiry was made whether, in a case where a collector of cus- 
toms had been suspended and his deputy appointed in his 
place, the suspension could be withdrawn and the original 
collector thus reinstated. 

The statute prescribes (Rev. Stat., sec. 1768) that “ during 
any recess of the Senate the President is authorized, in his 
discretion, to suspend any civil officer appointed by and with 
the advice and consent of the Senate, except judges of the 
courts of the United States, until the end of the next session 
of the Senate, and to designate some suitable person, subject 

to be removed, in his discretion, by the designation of another, 
to perform the duties of such suspended officers in the mean- 
time.” * * * 

Under this statute, it would appear that in case it was 
deemed advisable by the President to remove the officer who 
had been appointed in place of the suspended officer and to 
appoint another in place of such officer, he would be authorized 
so to do by the terms of the statute. The character of the act 
of suspension is such that it would also seem to be clear that 
in case the President should deem it his duty to withdraw the 
suspension which he had ordered he might do so, and thus 
reinstate the original ofticer. The word “ suspension” itself 
imports that the person suspended js still the incumbent of 
the office—that the interruption in the performance of its 
duties by him is temporary only. If, therefore, before an- 
other person had been actually nominated to the Senate, 
the President should come to the conclusion that the suspen- 
sion had been inconsiderately made, or that the reason for mak- 
ing it had ceased to exist, he would be entitled to revoke it. 
The effect of such revocation would be to restore the original 
incumbent, who had been confirmed in his office by the Sen- 
ate, to his original position. 

It was held by Attorney-General Hoar (13 Opin., 221) that 
consistently with the spirit and purpose of the tenure-of-office 
acts of March 2, 1867, and April 5, 1869, the President might 
revoke the suspension of an officer, and reinstate him in the 
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functions of lis office, after the refusal by the Senate to con- 
cur in the nomination to fill his place. In that case, the Sen- 
ate having refused to concur in the nomination made by the 
Executive to fill the place of the suspended officer, and being 
still in session, it was held that the act of revoking the sus- 
pension might be made by the Executive, and that its effect 
would be to restore to his furmer condition the actual incum- 
bent of the office, to whose removal the Senate had given no 
advice orconsent. If this power might properly be exercised 
after the Senate had rejected the nominee in place of the sus- 
pended officer, no reason is perceived why the same power 
might not properly be exercised by the Executive previous to 
making any nomination to the Senate. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 
The PRESIDENT. 


CASE OF THE CONTINENTAL BANK-NOTE COMPANY. 


The Continental Bank-Note Company of New York contracted to furnish 
and deliver to the Post-Office Department for the term of four years, 
commencing May 1, 1873, all the adhesive postage stamps which might 
be required by the Department, and agreed to keep on hand at all times 
a stock of stamps sufficient to meet all orders of the Department. For 
the stamps delivered in pursuance of the agreement the company were 
to be paid at a certain rate per thousand, which was to be ‘ full com- 
pensation for everything required to be done or furnished ” under the 
contract. On the 24th of April, 1277, just before the contract expired, 
anew agreement was made with same company, to commence on May 
1, 1877, by which the stamps were to be furnished at a lower rate. At 
the expiration of the first contract a surplus stock of stamps remained 
on the company’s hands, which were delivered in fulfillment of orders 
under the second contract, and for which the company claims an allow- 
ance at the rate fixed in the first contract: Held that the claim is in- 
adinissible, and that the company should only be paid therefor according 
to the rate fixed in the second contract. 


DEPARTMENT OF JUSTICE, 
October 24, 1877. 
Sir: I have the honor to reply.to your letter of August 28 
last, transmitting certain contracts and other papers relating 
to the claim of the Continental Bauk-Note Company of New 
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York, and asking what action, if any, should be taken by 
your Department touching the premises. 

I have carefully examined the case, and will state as briefly 
as possible the conclusions to which I have arrived. 

In January, 1873, the Post-Office Department entered into 
a written contract for the manufacture and supply of adhe- 
‘sive postage stamps of the various denominations required, 
to commence May 1, 1873, and to continue four years from 
that date. Those stipulations that have any material ae 
ing on the present inquiry are as follows: 

‘Ist. To furnish and deliver all the adhesive postage 
stamps which may be required by the Post-Oftice Department 
for a term of four (4) years, commencing on the first day of 
May, one thousand eight hundred and seventy-three (1873), 

“3d. To keep on hand at all times a stock of the several 
denominations of stamps, subject to the control of the agent 
of the Department, in all stages of manufacture, sufficient to 
ineet all orders of the Departinent, and to provide against any 
and all contingencies that may be likely to occur during the 
existence of the contract, so that each and every order of the 
Department may be promptly filled, and the Department 
shall have the right to require the party of the second part, 
at any time during the existence of the contract, to furnish 
an extra quantity of stainps bot exceeding a supply for three 
months. 

“9th. To report to the Department weekly, under oath, the 
number of stamps manufactured, (finished, unfinished, and 
spoiled,) the number issued during the week, and the num- 
ber available for issue, all spoiled stamps to be counted and 
destroyed in the presence of an agent of the Department and 
a representative of the party of the second part. 

“10th. To fyrnish the agent of the Department and his 
clerks suitable office and desk room at the place of manufac- 
ture for the transaction of the business of his agency, with- 
out cost to the United States, and to conform in all respects 
to such regulations as the Department or its agent may from 
time to time adopt for the security of the Government. 

“Aud the said party of the first part agrees to pay the 
said party of the second part for the stamps delivered in pur- 
suance of this agreement at the rate of fourteen cents and 
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ninety-nine one-hundredths of a cent (14,%%,) for each one 
thousand (1,000) stamps, which shall be full compensation 
for everything required to be done or furnished under this 
contract; payments to be made quarterly, &c. 

‘‘It is further mutually agreed by and between the con- 
tracting parties as follows: 

‘1st. That an agent of the Department shall have super- 
vision of the manufacture, storage, and issue of the stamps, 
who shall at all times have full and free access to the apart- 
ments, safes, and vaults where the stamps are manufactured 
and stored for the purpose of inspecting the same, and whose 
duty it will be to require the stipulations of the contract to 
be faithfully observed.” 

On the 24th of April, 1877, just before the expiration of the 
contract, the Post-Office Department entered into a new con- 
tract with the same company, to commence on the first of 
May following, in which new contract the average price speci- 
fied for the stamps is lower than in the former. 

It is contended by the eompany that a faithful performance 
of their contract would necessarily have resulted in a surplus 
stock of stamps being left on hand at its termination; that, in 
point of fact, a surplus stock was so left, and although it has 
been used under their succeeding contract with the Govern- 
ment, (which stipulates a less price than the former,) yet that 
they are. entitled now to receive the difference between the 
existing contract price and that of the contract under which 
the stamps were prepared; that unless the Government had 
taken and used them under the succeeding contract they 
would necessarily have been destroyed, and that they must be 
treated as stamps prepared under the first contract, for which 
they are entitled to full payment. 

It is difficult to understand why the saine argument should 
not require that the United States should not only pay for 
the finished stamps which had been completely prepared 
under the contract, but also for the unfinished stamps which 
were then on hand and in course of preparation. It is not 
shown that the faithful performance of the contract would 
necessarily have resulted in the existence of any finished 
stamps at itsclose. The company was bound to keep on hand 
sufficient stamps “to meet all orders of the Department, and 
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to provide against any and all contingencies that may be 
likely to occur during the existence of the contract, so that 
each and every order of the Department may be promptly 
filled.” There was a provision that the contract might be 
extended by the Pustmaster-General; but if, in the absence 
of the exercise of this authority, the contract should have ter- 
mninated on the 30th of April, and on that day there were no 
stamps, finished or unfiuished, under tie terus of the con- 
tract, the company would not Lave vivlated it. While it is 
undoubtedly true that a compliance with the requirements of 
the contract would be likely, unless great care was exercised, 
to cause a stock to be left on hand at the expiration of the 
contract, such would not be a necessary result. Even should 
this be the case, it is not agreed, and it cannot be inferred, 
that such stamps were to be paid for by the Post-Office De- 
partment. The contract was so framed, ex industria, as to 
guard against claims of this nature. It provided that, “for 
the stamps delivered in pursuance of this agreement,” the 
rate of, &e., should be paid “for each one thousand stamps, 
Which shall be full compensation for everything required to 
be done or furnished under this contract.” If, m the perform- 
ance of what was required to be done or furnished under 
the voutract, stamps must necessarily have been left on hand 
at its close, the payment tor the stamps delivered was all the 
compensation the company was to receive, as it Was payment 
for everything which the company had done under the con- 
tract. The argument of the claimants is that as it cannot be 
presumed that any portion of the stock should be destroyed, 
it was therefore intended that the Government should pay 
for it. But when the Government in its contract expressly 
stipulates that, in paying for the stamps delivered to it, this 
shali be full compensation for everything required to be done 
or furnished on the part of the contractors, it cannot be in- 
ferred that the Government intends to pay for stamps which 
might be left on hand at the close of the contract. 

The illustration used by AssistanutAttorney-General Freeman 
In his opinion seems to me a very satisfactory one. If the now 
existing contract for the manufacture of stamps had been ata 
greater instead of a less price than the original contract, there 
is nothing in the contract to show that the Governinent could 
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Insist that the stock on hand at the close of the first contract 
should be delivered under the new contract and yet paid for 
under the old. The Government could not contend that mnas- 
much as the coutract required that a stock showd be kept on 
band, and the stock kept on hand was ata lower price, it should 
have the benefit of it under a contract to pay a Idgher price. 
The reply that the only stock the contract required to be 
kept on hand was a suffielent amount “to meet all orders of 
the Department, and to provide against any and all contin 
gencies that inay be likely to occur during the existence of 
the contract, so that each and every order of the Department 
may be promptly tilled,” and that such having been done by 
the contractors under the first contract, the Government under 
its second contract could receive no other or greater benefit 
from the first contract, would have been conclusive. ir con- 
rerso, When the Government contracts for stamps at a lower 
rate than that made by their first contract. the petitioners, in 
receiving pay tor the stamps delivered under the first contract, 
have received pay for everything required to be done or ft: 
nished by them thereunder, and they cannot claim any addi- 
tional price for the stock, fimished or untimished, at the close 
of the first contract, merely because thev have made a second 
contract at a lower rate. 

I am, therefore, of opinion that the petitioners have no 
just claim against the Department. In this view of the case 
T have not deemed it necessary to consider whether, even if 
the claim is well founded, there is any appropriation under 
Which it could be paid. 

Very respectfully. vour obedient servant, 
CHAS. DEVENS. 





Hon. DAVID M. NEY, 
Postmaster-General, 


FEES OF DISTRICT ATTORNEYS, MARSHALS, AND CLERKS. 


The fees of inarshals, district attorneys, and clerks of United States 
courts, in Government suits, taxed and recovered as costs from the 
defendants therein, should be turned into the Treasury, and not paid 
over to the officers; they betng entitled to payment (by force of section 
~30 Rev. Stat.) only on settling their accounts at the Treasury, and 
from the proper appropriation. 
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so the fees of these officers, in cases of seizure, are not payable out of the 
proceeds of the property seized, except where the statute has ‘so spe- 
chully provided, but are payable only on settlement of their aecounts 
at the Treasury, as in other cases, The exceptions to this rule are in 
cases of prize seizures, (section 40639 Rev. Stat.,) and seizures for for- 
feitures under the customs laws (section 3000 Rev. Stat.): also the per 
eentum allowed to district attorneys in Hew of all costs and fees under 
section "25 Rev. Stat. 

DEPARTMENT OF JUSTICE, 
November 9, 1877. 

Sir: By your letter of the 29th of August last, the follow- 
ing questions are, at the instance of the First Comptroller, 
submitted to me for an opinion thereon : 

‘1. Whether fees and expenses of marshals, district attor- 
neys, and clerks of United States courts, in Government 
suits, when taxed and collected as costs, are payable to said 
Officers, or payable into the Treasury pursuant to the pro- 
Visions of sections 3216 and 3617 of the Revised Statutes. 

62, Whether such fees and expenses in cases of seizure, 
when not specially provided for by statute, are payable out 
of the proeeeds of the property seized, when the same is con- 
demned and sold as forteited to the United States.” 

Section 896 of the Revised Statutes provides that * the fees 
of district attorneys. clerks, marshals, and commissioners, in- 
‘ases Where the United States are liable to pay the same, 
shall be paid on settling their aceounts at the Treasury.” 
In Government suits the United States are liable to those 
officers for their fees where the service is rendered to the 
Government. (Compare Caldicell vs. Jackson, 7 Cranch, 276.) 
This liability arises when the service is performed; and hence 
the above provision applies as well where such fees are ulti- 
mately recovered as costs from the defendant, as where they 
are not so recovered. In either case they must, by foree of 
that provision, (and especially when it is considered in con- 
hection with sections 3216 and 3617 Rev. Stat.,) be regarded 
as payable only on settlement of the officer's account at the 
Treasury. 

But while this is to be deemed the general rule on the sub- 
ject, there ere exceptional cases, in Which a different mode of 
paying such fees is required or authorized. Thus im prize 
cases, In the event of a condcmmation and sale, they are 
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directed to be paid from the proceeds of the sale. (See sec. 
tion 4639 Rev. Stat.) Soin the case of fines, penalties, and. 
forfeitures under the customs laws—the statute (sections 3090- 
Rev. Stat.) requiring only the proceeds thereof, after deduct- 
ing “such charges and expenses” as are by law authorized. 
to be deducted, &c., to be paid into the Treasury—it has 
been held that the officer’s fees are payable from the pro- 
ceeds. (7 Benedict, 405.) So, in “any suit or proceed- 
ing arising under the revenue laws,” the per centum allowed 
to the district attorney in leu of all costs and fees in the 
suit or proceeding (see section 825 Rev. Stat.) would seem 
to be payable out of the money thereby recovered. With 
these exceptions, the mode of paying the officer’s fees, in 
cases where the Government is liable therefor, appears to. 
be regulated by section 856. 

To the inquiries propounded by you, I have accordingly the 
honor to state in reply: First, that when the fees of the offi- 
cers referred to are, in a Government suit, taxed and recov- 
ered as costs from the defendant, they should be turned into. 
the Treasury and not paid to the officers, the latter being 
entitled to payment only on settling their accounts at the 
Treasury, from the proper appropriation. Second, that the 
fees of such officers are not payable out of the proceeds of 
property seized, except where the statute has so specially 
provided, as in cases of prize seizures and seizures for forfeit- 
ures under the customs laws. 

I am, sir, very respeetfully, 
CHAS. DEVENS. 

Hon. JOHN SHERMAN, 

Secretary of the Treasury. 


CASE OF THE NEW IDRIA MINING COMPANY. 


The Secretary of the Interior, by a decision dated August 4, 1871, rejected 
an application of the New Idria Mining Company, made under the act 
of July 25, 1366, chap. 262, for a patent of certain mineral lands in Cali-. 
fornia, Subsequently the company filed an application for a rehearing,. 
accompanied by affidavits obtained for the purpose of curing defects in 
the original application. The application for rehearing was denied by 
the Secretary April 27, 1872, but was reinstated by him June 15, 1872, 
since which time no action has been taken thereon. On March 3, 1875, 
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Congress passed an act (chap. 130) requiring the Secretary of the Interior 
to furnish to that body at the beginning of its next session certain infor- 
mation respecting the lands in question, in compliance with which the 

Secretary made a report to Congress December &, 1876; but thus far 

Congress has not acted further in the matter. In the meantime an 

ejectment suit, brought against the company by an adverse claimant of 

said lands, has been brought before the Supreme Court of the United 

States on a writ of error, and is still pending there. The company now 

ask that their case be taken up and reviewed upon the proofs originally 

made, the affidavits filed with the application for a rehearing, and the 
provisions of the act of May 10, 1372, chap. 152: Held (1) that the appli- 
cation for rehearing is fairly before the Department and can properly 
be considered; (2) that the action of Congress (in 1375) presents no 
obstacle to a determination of the matter of the application; (3) that 
the applicants are entitled to have their case adjudicated upon the law 
as it exists, and that. so far as any anticipated legislation is concerned, 
it is the duty of the Secretary of the Interior now to proceed with all 
reasonable expedition and determine the case: But held, further, that 
in view of the bearing which a decision in the case pending betore the 

Supreme Court may have upon the matter, and also of other cireum- 

stances, the Secretary may, if he thinks justice requires it, properly delay 

his determination until that decision is rendered. 
DEPARTMENT OF JUSTICE, 
Vorember 12, 187%. 

Sim: Iam informed by your letter of May 3 last of the fol. 
lowing facts: 

‘There is now pending before this Department a motion 
for a review of the departmental decision of August 4, 1871, 
rejecting the application of the New Idria Mining Company, 
made under the provisions of the act of July 26, 1866, (14 
Stat., 251-2,) for a patent of 480 acres of mineral lands situate 
in the State of California. 

* This application, with accompanying papers, was received 
by the Comuiissioner of the General Land Office on the 12th 
day of August, 1863. 

September 17, 1870, the Commissioner decided that the 
applicant was entitled to a patent of the tract claimed, but 
owing toa letter received from the President, directing that his 
name should not be signed to a patent for said lands, he trans- 
mitted the application and aecompanying papers, together 
with a copy of his decision, to the Secretary of the Interior. _ 

‘* By the departmental decision aforesaid, made in accord- 
ance with the opinion of Assistant Attorney-General Smith! 
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the decision of the Commissioner Was reversed, and the appli- 
eation of the company rejected. 

A petition was then filed by the company for a rehearing, 
based upon afttidavits filed in the case for the purpose of eur- 
ine the defects in the application suge¢ested by the opinion of 
Mr. Smith. 

“This oa ition Was denied by departmental decision of 
April 27, 1872, but was subsequently reinstated by Secretary 
Delano, who, on June 15, 1872, directed that it should stand 
as if the latter decision had not been made. 

«No proceedings have been had in the case since the latter 
date, and the company now ask that it be taken up and 
reviewed upon the proofs originally made, the affidavits filed 
in support of the motion for a rehearing, and the Provisions 
of the mining act of May 10, 1872, so far as they are appleable 
to the case. 

» The right of said company toa patent for the tract claimed 
has been vigoruusly contested trom the beginning by Willam 
MeGarrahan, who ¢laims it by purchase from one Vicente 
Gomez, an alleged grantee of the Mexican Government. 

~The grant to Gomez was tindly rejected by the Supreme 
Sy of the United States at its December term, 1865. (See 

> Wall, tor.) 

* Prior to this decision by the Sapieie Court. and on 
December 29, 1862, Caleb bB. Sniuth. then Seeretary of the 
Interior, direeted the Commissioner of the General Land Office 
to issue a patent to Mr. MeGarrahan for the tract in question. 

This decision was reaflirmed by J.P. Usher, Secretary of 
the Interior, Mareh -f, 2s65. 

* Mareh J2. 1863. Attorney-General Bates requested the 
Seeretary of the Interior to forbid the issuing of a patent, 
stating that he desived to have the claimant's right to a pateut 
determined by the Supreme Court. 

“Mareh 13, 1865. the Cominissioner of the General Land 
Oftice was directed to suspend the execution and delivery of 
the patent until further advised by the Seeretary. 

“Itis now clauned by Mr. MeGarrahan that in pursuance 
of the orders of the Seeretary of the Interior of December 
29, 1862, and March 4, 1865, aforesaid, a patent tor the tract 
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in question was regularly executed March 14, 1865, although 
not delivered, under which he claiins title to said tract. 

* For the purpose of determining his right thereto under 
suidl aleve vatent, he oroueht suit rpejeetment against sare 
New Tdria Mining Coinpany, whieh is now peliling In the 
Supreme Court of the Chited States on writ of error from the 
decision of the supreme court of Califoria. 

* January 26, 1870. resolutions were passed oy the Touse of 
Representatives of the United States requesting the Connunis- 
sioner of the General Land Office to employ special counsel 
tv Commence proceedings in the name of the United States 
against the New Tdvin Mining Company in the cireuit court 
of the United States for California to restrain the further 
Waste of property. tor the appointment of a receiver, the 
recovery of the possession of said) premises, and also seven 
nitions of dollars in gold alleged to have been Hlegally taken 
therefrom, 

* Said resolutions also instructed and directed the Secretary 
of the Interior to withhold the issue of any patent, and to 
wiow no proceedings ia his Departivent for the purpose of 
issuing patents, to the said New Tdavia Mining Coounpaunry. 

~The Seeretary of the Interior amd the Comonissioner of 
the General Land Offee. finding it fipracticable suid dlegal 
to comply with the requirements of suid vesolatiois, Goinmu- 
nicated their objections thereto to the President, by whom 
they were sustained, aml the Secretary of the luterior was 
directed to tranusmip theiy objections to the LfLouse of Repre- 
senvatives with his approval. 

SU ner thite ar Maret 2. [sia, secretary: Delaiio: tiie: 
mitted a eopy of lis report to the President, together with 
the objections of the Cominissioner of the General Land Oilice, 
to the Speaker of the Poise of Representatives. 

“On the od of Mareh, 1375, Congress passed an act which, 
amone other provisions, Contains the followmye: *That the 
Seeretavy of the Interior be, and he is hereby, authorized and 
directed to e:utse a careful examination to be made for the’ 
purpose of ascertaining whether any person, firm, or corpo- 
ation is now oecupyine any larger portion of the lands 
known as Rancho Pahoctiie Grande tian is authorized and 
allowed by the Taws relating to mining lands, and that he 
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make full report of such examination to Congress at the 
beginning of the next session; and, to enable the Secretary of 
the Interior to carry into effect this provision, the sum of five 
thousand dollars, or so much thereof as may be necessary, is 
hereby appropriated.’ (18 Stat., 382.) 

‘In pursuance of the authority thus conferred, Richard P. 
. Hammond, of San Francisco, Cal., was appointed by the 
Secretary of the Interior to make the required examination, 
with instructions, after such examination was completed, to 
make a full report thereof and transmit the same to this 
Department. 

“A copy of Mr. Hammond’s report, together with a map 
and accompanying papers, were transmitted by my _ prede- 
cessor, December 8, 1876, to the Hon. M. C. Kerr, Speaker of 
the House of Representatives, for the consideration of Con- 
gress, as required by the act aforesaid.” 

It does not appear that Congress has thus far taken action 
on said report. 

In view of these facts, you submit for my opinion the 
inquiries, whether the said company is now entitled to have 
its application for a review of the departmental decision of 
August 4, 1871, considered and its rights under the provis- 
ions of the mining laws determined, or whether said applica- 
tion should he deferred until the suit above mentioned shall 
be finally determined, and until Congress shall have taken 
some action upon Mir. Hammond's report. 

In answer to these Inquiries, I have the honor to say, upon 
these facts, that the question whether the application of the 
New Idria Mining Company tora rehearing shall be granted 
is now fairly betore the Department. This appheation hav- 
ing been denied by departmental decision of April 27, 1874, 
Was subsequently reinstated by Secretary Delano, and his 
decision that it should stand, as if the latter decision lad not 
been made, left such appleation mn a condition that it can 
properly be heard by vou as Secretary of the Department. 
The rule that when a ease has once been finally settled by a 
predecessor Ina Department it is not to be reopened by his 
successors, except upon a new condition of facts or law, has 
no apphication. Nor is the ease the Jess properly before the 
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Department by reason of the letter by authority of President 
Grant of June 1, 1875, to which my attention has been called 
by the counsel of Mr. MeGarrahan. [President Grant had 
previously directed that Ins name should not be affixed to a 
patent for the New Idria Mining Company, but the examina- 
tion into the validity of its claim for a patent had proceeded ; 
and on June 1, 1875, a letter was written by his authority, in 
which it is stated “that while he thinks there is sufficient 
evidence on which to issue a patent” to it, he deems it better 
‘“to defer final action until the meeting of Congress, and then 
refer the whole matter to that body for instructions.” Neither 
this letter nor his previous action show final action by Presi- 
dent Grant, or by the Department by lis direction, disallow- 
ing the claim for a patent by the New Idria Mining Company. 
The matter was simply deterred to a Congress which subse- 
quently met and whose term is now expired, which gave no 
instructions in the premises. The case is therefore properly 
still pending. 

I proceed therefore to consider the two questions which are 
involved in your nquiry. | 

Iirst, the effect of the action taken by Congress, In my 
opinion, offers no obstacle to the hearing or the determina- 
tion asked for, nor is any obstacle offered by any action. that 
may be hereatter anticipated from Congress. On the con- 
trary, the petitioners have a right to have their claim adjudi- 
‘ated upon the law as it now stands. All eases presented to 
the Department of the Interior are to be heard and deter- 
mined by the Secretary without regard to any legislation 
Which it may be Imagined or sugeested will take place. 
Kven if if were a matter of discretion as to whether or not 
action should be delayed in the present case on aceount of 
anticipated legislation, I should have no hesitation in saving 
that it should not. The investigation ordered by Congress 
has been had. It was reported at the meeting of the last 
Congress by the President, who transmitted the report of 
Major Hammond, to whom the investigation had been con- 
fided. Upon that report no action took place, and that 
Congress has now passed out of existence. .A reasonable 
opportunity has therefore been afforded to Congress, should 
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it desire to act in this matter. I do not, however, base my 
opinion upon this ground, as [ entirely econeur with the opin- 
ion of Attorney-General Hoar of June 22, 1869, (15 Opin., 
113.) No one can be deprived of his legal rights upon the 
possibility that the law may some tine or other thereatter be 
changed, and nothing but a repeal quo ad hoe of the statute 
Which prescribes your ordinary duty can relieve vou of the 
obligation Which vou are under to hear and determine the 
nights of the party petitionme. Lam therefore of opinion, so 
farasany anticipated legislation of Congress is concerned, that 
it is vour duty now to proceed aml determine the matter of 
the appHeation of the petitioners. 

Second. as rezards the ense now pending before the Su- 
preme Court of the United States. [tis the right ot the De- 
partment of the Interior to decide the questions before it re- 
spective of any questions pending in the Supreme Court, 
Which is another and distinet tribunai. But while this is the 
case, that tribunal is the one intrusted with the determina- 
tion, as a court of last resort, of the question whether any 
patent has been issued to MeGarrahan, as aleged by him, 
and also whether it is valid. It would be extremely untor- 
tunate if that patent shall be decided by the Supreme Court 
to have been, properly issued and to be valid. after a contrary 
decision shall have been made by the Department of the In- 
terior. It is entirely appropriate that the Department should 
avail itselfof every means that ean be obtained of deciding 
the question betore it correctiv. and in the exercise of a sound 
discretion it seems to me that it may with propriety delay its 
decision of the question presented by the New ldria Mining 
Company until the case now peuding in the Supreme Court 
has been heard. The action there is an action between pri- 
vate parties, and the decision of the Supreme Court upon 
the subject will be conclusive as between the parties to that 
controversy. Who are the New [dria Mining Company and 
MeGarralan, The question there presented 1s one as to the 
eftect of certain official action in the Department. and it would 
bea misfortune if the Interior Department were in its decision 
to come in contliet with that of the Supreme Court as regards 
the character or validity of its own offieial action, While it 
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has been held by the supreme court of California that even if 
the action of the Department was such as MceGarrahan claims 
it. to be, namely, that a patent was actually granted to him 
by the Department of the Interior, vet that sueh patent was 
hnprovidently issued and of no legal validity, if cannot au- 
thoritatively be said that the appeal to the final tribunal has 
been frivolously taken. It has been proseeuted apparently 
in good faith and with reasonable expedition. Few questions 
in litigation can be pronounced as beyond all. legal doubt. 
While you have the undoubted power to proeeed without re- 
gard to the pendency of this case In the Supreme Court of 
the United States, vet vou are entitled to exercise your judg- 
ment as to whether it is advisable to await the decision of the 
court and avail yourself of the Heht which may be thus 
thrown upon the matter, or to make a final determination. 
In determining whether you will delay, all cirenmstances 
Should be taken into consideration, and it 1s to be observed 
that this ease is one standing upon the docket of the Supreme 
Court In such a position that it must verv shortly be reached 
for hearing. [t is turther to be considered that the New 
idria Mining Company are in actual possession of the tract 
in question, and that they do not suffer any actual damage 
through the delay by reason of the fact that any other person 
Is In occupation of the property for which they claim to be 
entitled to a patent. Upon this second clause of your ques- 
tion, [ am theretore of opinion that. if the company desire a 
present hearing, they are entitled to have one with all reason- 
able expedition in the Department; but that if vou think jus- 
tiee requires that vou should delay your decision until a 
decision of the Supreme Court of the ease reterred to, or at 
any rate until an adjudication of the question which Is now 
presented to that court, namely, the question whether the 
patent, assuming one to have been issued. was invalid, you 
may properly do so, having regard to all vour obligations as 
an administrative officer. 
Very respecttully, vour obedient servant. 
CILAS, DEVENS. 
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Hon. CARL ScTIURZ, 
Secretary of the Interior. 
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REVENUE-CUTTER SERVICE. 

Officers in the revenue-cutter service belong to the civil service of the 
United States, as contradistinguished from the naval and military, 
and are subject to removal by the President with the concurrence of 
the Senate. 

DEPARTMENT OF JUSTICE, 
November 13, 1877. 

Sir: [ have the honor to return herewith the statement of 
Mr. J. Wall Wilson, late an officer in the revenue-cutter serv- 
ice, Which you recently referred to me. It appears by this 
paper that in January, 1872, he was removed from oftice by 
the President with the consent of the Senate, by the appoint- 
ment and confirmation of a successor, and the purpose of the 
reference of the paper to me, I understand, is to elicit ny 
opinion as to the’validity of the removal. 

At the period of the removal, officers in the revenue-cutter 
service were, by the ninety-ninth section of the act of March 
2, 1499, chap. 22, as they still are by section 2760 of the 
Revised Statutes, to be deemed ‘“ofticers of the customs.” 
They were then and are now in the civil service of the Gov- 
ernment, as contradistinguished from the naval and military. 
The laws governing the tenure of offices in the latter branches 
of the public service have, accordingly. no application to 
them. Being in the civil service, they were, at the period 
mentioned, subject to removal by the President, with the con- 
currence of the Senate, at the discretion of the former. 

Assuming, then, that the removal in this case was made 
by the President with the consent of the Senate, I see no 
eround on which to question its validity. Respecting the 
propriety of the removal under the circumstances stated by 
Mr. Wilson, 1 do not feel that I am called upon by you to 
express any opinion. If mjustice was done to Mr. Wilson in 
this matter, I see no mode in which it can now be directly rem- 
edied. He may, however, be reappointed, should a vacancy 
occur in the revenue service, upon the necessary proof of 
qualification. (See section 2752, Rey. Stat.) 

Lam, sir, very respectfully, your obedient servant, 
CHAS. DEVENS. 
The PRESIDENT. 
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CASE OF THE CHESAPEAKE AND OHIO RAILROAD COMPANY. 


The Chesapeake and Ohio Railroad Company, being under no obligation 
by contract or otherwise to convey the mail from Charlottesville to the 
University of Virginia. (at which point the company several years ago 
discontinued its station, and has since declined there to receive or 
deliver passengers, freight, or mails,) is entitled to the sum of $1,850, 
withheld from its pay as a mail carrier to defray the expense of that 
Service, 

DEPARTMENT OF JUSTICE, 
: November 19, 187%. 

Sir: Yours of the 14th instant, received upon the 16th, 
relative to the validity of the claim of the Chesapeake and 
Ohio Railroad Company to $1,850 postal pay, withheld to 
defray the expense of wagon-carriage of the mails from Char- 
jottesville to the University of Virginia, at which point the 
railroad company several years ago discontinued its station 
and has since declined there to receive or deliver passengers, 
freight, or mails, has had proinpt attention. 

In the exercise of its constitutional power, Congress has 
declared “all railways and parts of railways which are now 
or may hereafter be put in operation” post roads. (Act of 
June 8, 1872, chap. 335, sec. 201, 17 Stat., 308 ; chap. 146, sec. 
3,10 Stats., 255.) The University of Virginia is an estab- 
lished post-office upon such a post route. 

Whether or not Congress can, in the further exercise of its 
constitutional power, make it obligatory upon railway com- 
panies to take and deliver mails at every post-office along its 
line, it is unnecessary to consider; it is sufficient that it has 
nut done so, except that it enacted that all land-grant roads 
shall carry the mail at such prices as Congress may by law 
provide,” the Postmaster-General fixing the compensation 
if Congress takes no action on the subject. (Rev. Stat., 
sec. 4001.) The Chesapeake and Ohio Railroad is not under- 
stood to come within the terms of this section, but to belong 
to the class of roads which have received no grants from 
the United States, as to which the obvious expectation is 
that the only service required of them will be that which, 
by some contract, they have agreed torender. If they refuse 
to carry the mails, section 3999 provides for their being con- 
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veyed “by horse-express or otherwise,” under contract. This 
corporation refused to contract for the delivery of a mail 
at the University of Virginia, and have steadily protested 
against any deduction from the sum to which the statute 
entitles them for the service they do render, in order to pay 
the expense of wagon-carriage of this mail from Charlottes- 
ville to the University. It is not perceived how, under exist- 
ing legislation, they can be compelled to carry a mail to any 
post-oltice against their will and without any contract for its 
delivery there; nor how they can properly be compelled to 
pay, for the performance by another ot a service which the 
company is under no obligation te perform, and which it has 
expressly refused to undertake without being specially com- 
pensated therefor. In my opinion the Chesapeake and Ohio 
Railroad Company are entitled to have their full quarterly 
pay without deducting the $25 per month paid by the United 
States for the carriage by wagon of the mails between Char. 
lottesville and the University of Virginia. 

The papers accompanying your letter are herewith re- 
turned. 

Very respectfully, 
: CHAS. DEVENS. 
Hon. Davip M. KEY, 
Postmaster-General, 


OFFICE OF COLLECTOR OF CUSTOMS—ABEYANCE. 

Where the oftice of collector of customs is in “abeyance,” the duties 
thereof, whilst it remains in abeyance. may lawfully be performed by 
his special deputy, if there be one: if there be no such deputy, then by 
the naval officer, and so on, as provided in seetion 2625 Rev. Stat., in 
the order there named. 

The authority to exercise the duties of the oifice in that case is, however, 
not inparted by section 2625, but by section 1769 Rey. Stat., within the 
terms of which latter section the above-named officers (in the order 
referred to) come, agreeably to the construction given. 


DEPARTMENT OF JUSTICE, 
December 4, 187%. 
Sir: The oftice of collector of customs at the port of New 
Orleans having become vacant during the last recess of the 
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Senate, ii President during the same recess fillee ‘the same 
by a temporary appointment. and at the next ensuing (the 
recent) session of the Senate sent to that ody a nomination 
for the oilive, Which Was not Contizied When the session 
ended. The ofiice thereupon became again vacant. and 
the same time it passed into “abeyance” by force of section 
1769 of the Nevised Statutes. 

The inquiry is, What provision. if any, does the law make 
for the performance of the duties of the office while it remains 
in abeyance? 

Section 1769, by which the office was put Inavevance “until 
iis filed by appointment thereto by and with the advice and 
consent of the Senate.” provides that during this period ‘all 
the powers and duties belonging to such office shall be exer. 
cised by such other officer as may by law exercise such powers 
and duties In case of a vVacaney in such Golice.” 

By section 2625 Revised Statutes, in case of the disabdlity 
or death of the collector, is powers and duties devolve upon 
his special deputy (i.e, the deputy constituted under his hand 
and seal, as authorized) by section 2630) Rev. Stat.); if there 
be at the time no such deputy, then they devolve upon the 
naval officer: if there be no naval officer, then wpon the sur- 
veyor of the same port; and if there be no such surveyor, 
then upon the survevor of the nearest port within the district. 

This section obviously provides for the case of a vacancy in 
the collectorship where it is caused by the “death” of the 
incumbent, declaring who, in the latter event, shall perform 
the duties of the office. And the term » disability,” as used 
therein, has been held to comprehend any cause whereby the 
officer becomes no longer capable of discharging the duties of 
the office, and in this sense to include a resignation. (14 
Opin. 260.) According to this interpretation, the section 
covers Vacancles arising otherwise than by death. 

But assuming that there is but one case of vacaney con- 
templated in section 2625, namely, that caused by death, yet 
there being an officer designated therein who may by law exer- 
cise the powers and duties of collector in such a vacaney, 
must not the odicer thus designated De regarded as the one 
npou whom those powers and duties are cast by section 1769 
whilst the office remainsin abeyance?) Unless heisso regarded, 
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there would seem to be no officer upon whom such powers 
and duties can devolve during the abeyance of the oftice, since 
the former section contains the only provision made for the 
performance thereof ‘‘in case of a vacancy.” 

The authority to exercise the duties of the office, whilst it 
remains in abeyance, is not imparted by section 2625, but by 
section 1769, and in determining who is to discharge them in 
such a case we are governed by the terms of the latter section. 
By this, as has been above stated, the duties are devolved 
upon “such other officer” as may by law perform them “in 
case of a vacancy in such office.” If, then, in the former sec- 
tion we find an ofticer who answers that description—that is 
to say one who may perform the duties of the office “in case 
of a vacancy” therein—such officer, Inasmuch as he is within 
the terms of section 1769, must be deemed to be the one upon 
whom the duties devolve thereunder. The words “in case of 
a vacancy,” in the last-mentioned section, cannot be under- 
stood as referring to a vacancy which has occurred in a par- 
ticular way. They are general, and apply as well to a vacancy 
happening by the death of the incumbent as to one hap- 
pening by his resignation or by the expiration of his terin. 
Indeed, the vacancy in an office, existing at the time it was 
put in abeyance by the operation of that section, may have 
taken place in either of those ways. So that it would seem 
to be sufficient under the same section, in order that the duties 
of the oftive while it is in abeyance may devolve upon another 
officer as thereby provided, if such other officer is authorized 
to discharge those duties in some case of Vacancy in the office. 

Agreeably to this view, the effect of the two sections, 2625 
and 1769, when taken together, with respect to the contin 
gencies tor which provision is made therein, nay thus be 
stated: In case of the disability or death of the collector. and 
also in case of the abeyance of his office, the functions thereof 
devolve upon his special deputy, if there be one. If there be 
no such deputy, then they devolve apon the naval officer, and 
so on, as provided in the former section. 

The result at which I arrive upon the subject of the present 
inquiry is, that the duties of the office of collector of customs 
at New Orleans, so long as it continues In abeyance, may 
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lawfully be performed by any one of the officers just indi- 
cated, according as the case may be, 1n the order named. 
I have the honor to be, very respectfully, 


CHAS. DEVENS. 
Hon. JOHN SHERMAN, 


Secretary of the Treasury. 


OFFICE OF SURVEYOR OF CUSTOMS—ABEYANCE. 


The duties of the ottice of surveyor of customs, whilst it is in “abeyance,” 
are, by section 1769 Rev. Stat., construed in connection with section 2625 
Rev. Stat., devolved upon such customs officer as the collector of the 
district may authorize to perform them. 


DEPARTMENT OF JUSTICE, 
December 4, 1877. 

Sir: I have considered the following case and question 
upon which you desire my opinion: 

During the recess of the Senate immediately preceding the 
recent extra session of Congress, a vacaucy existed in the 
office of surveyor of the port of New York, by reason of the 
expiration of the term of the incumbent. A nomination for 
the oftice was sent by the President to the Senate during that 
session, but it was not confirmed when the session expired. 
The office thereupon became “in abeyance” by operation of 
section 1769 Revised Statutes. Does the law provide for the 
performance of the duties of the office whilst it is in abeyance? 

This case is similar to the one relating to the collectorship 
at New Orleans, which also involved a similar question, upon 
which I have already had the honor to state my views in an 
opinion dated this day. The reasoning of that opinion is 
applicable to the present inquiry, when section 2625 of the 
Revised Statutes is taken in conjunction with section 1769. 
And it leads directly to this result: that in case of abeyance 
of the office of surveyor, as well us in the case of the disability 
or death of the survevor, the collector of the district may 
authorize sume other customs officer (‘some fit person,” in 
the words of the statute) to perform the duties of the oftice, 
who, being so authorized, can lawtully discharge them until 
the office “is filled by appointment thereto, by and with the 
advice and consent of the Senate.” 

26 P 
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I am therefore of the opinion that adequate provision is 
made by those two sections for the performance of the duties 
of the office of survevor whilst it remains in abeyance—that 
these duties are thereby devolved upon such customs officer 
as the collector of the district may authorize to pertorm them. 

I am, sir, very respectfully, 
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: CHAS. DEVENS. 


Hon. JOHN SHERMAN, 
Secretary of the Treasury. 


WRECKED VESSEL—ISSUE OF REGISTER. 


The word ‘ wrecked,” as used in section 41313 Rev. Stat., is applicable to 
a vessel which is disabled and rendered untit for navigation, whether 
this condition of the vessel has been caused by the winds or the waves, 
by stranding, by fire, by explosion of boilers, or by any other casualty. 

To authorize the issue of a register under that section, it is sufticient if 
the cost of repairing the vessel—as well where, in so doing, the original 
plan of the vessel is departed from and changes in her construction and 
internal arrangement are made, new machinery, new appliances for her 
navigation, and other improvements introduced, as where the vessel is 
simply restored to what she originally was—equals three-fourths of her 
value when repaired. 


DEPARTMENT OF JUSTICE, 
December 5, 1877. 


Sir: Your letter of the 21st ultimo presents for my con- 
sideration the following case and questions: 

‘Hirst. A foreign-built steamship explodes her boiler within 
the waters of the United States, and, thereby becoming dis- 
abled fur navigation as a steam-vessel, is towed into port.. 
Does the disability constitute such a ‘wreck’ as 1s contem- 
plated by the statute ? 

‘ Secondly. In the allowance of items for repairs to such a 
vessel, can the cost of new boilers and new machinery, the 
necessary repairs to the iron plating to the hull, and new spar- 
deck and improved accommodation for passengers, with new 
appliances of the character required by law on steam-vessels,. 
be included under the statute provisions that the repairs put 
upon such vessel shall be equal to three-fourths of the cost of 
the vessel when repa‘red ?” 
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The statute referred to in these inquiries is section 4136 of 
the Revised Statutes, which provides: ‘ The Secretary of the 
Treasury may issue a register or enrollment for any vessel 
built in a foreign eountry, Whenever such vessel shall be 
wrecked in the United States and shall be purchased and 
repaired by a citizen of the United States, if it shall be proved 


to the satisfaction of the Secretary that the repairs put upon - 


such vessel are equal to three-fourths of the cost of the vessel 
when so repaired.” 

This section reproduces the provisions of the act of Decem- 
ber 25, 1852, chap. 3, in force at the time of the adoption of 
the Revised Statutes. Before the passage of that act, appli- 
cations had been frequently made to Congress for special 
legislation authorizing registers to be grauted to toreign-built 
vessels, in cases where such vessels had become damaged, 
disabled, and unseaworthy, and, having been purchased while 
In that state by American citizens, were repaired by the latter 
at ports or places within the United States. The practice of 
that body had been to allow these applications upon condi- 
tions similar to the one contained in the aet of 1852 and now 
found in said section 4136, namely, that it should be proved 
to the satisfaction of the Secretary of the Treasury that the 
cost of the repairs “exceeds three-fourths of the original cost 
of building a vessel of the same tonnage,” or is ‘equal to 
three-fourths of the original cost of building a vessel of the 
Same tonnage,” or “exceeds three-fourths of her value after 
having beeu so repaired,” or ** is equal to three-fourths of the 
value of said vessel at the time of said repairs,” &c. Instances 
of special legislation authorizing registers to be granted in 
cases of that sort may be seen in 6 Stat., pp. 315, 371, 458, 
733, 831, 9145 9 Stat., pp. 686, 695, 709, 710, 713, T14, 719, 732, 
757, 796, 798: 10 Stat.. pp. 725, 726, 728, 731, TAL, 753, TOT, 735, 
S30, St4. 

The object of the act of 1852 was to doaway with the neces- 
sity tor special legislation in such cases, by conferring upon 
the Secretary of the Treasury a general authority to issue reg- 
isters or enrollments in like cases upon the like condition. 
Keeping this in view, and at the same time eonsidering the 
varied character of the cases which had theretofore been the 
subjects of special legislation, the word * wrecked,’ as used 
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in that act, and also in section 4136, must be taken in a very 
comprehensive sense. It is, I think, to be understood as 
applicable to a vessel which is disabled and rendered unfit for 
navigation, whether this state of the vessel has been caused 
by the winds or the waves, by stranding, by fire, by explosion 
of boilers, or by any other casualty. 

With regard to the “repairs,” it does not seem to me to be 
contemplated by the statute that these should be confined to 
the mere replacement of the lost or damaged parts of the ves- 
sel by new material, or to making her just as she was before 
becoming disabled. The policy of our general navigation law, 
so far as it requires vessels to be American built as well as 
American owned in order to entitle them to registry, looks 
to the encouragement and promotion of our ship-building 
interests. In the case of a disabled foreign-built vessel, pur- 
chased and repaired in one of our ports by an American citi- 
zen, the requirement that, to entitle her to registry, the cost 
of the repairs must be equal to three-fourths of her value 
when so repaired, is founded upon the same policy, although 
her admission to registry, upon this requirement being satis- 
fied, is in some measure a relaxation of that policy. If there- 
fore, in such case, the original plan of the vessel was departed 
from in putting her in repair, and changes in her construc- 
tion and interior arrangement were made, new machinery, 
new appliances for her navigation, and other improvements 
introduced, whereby she became, in many respects, different 
from what she was originally. this, it is manifest, as much 
accords with the policy of the law as if the repairs had been 
limited to restoration of the vessel simply to what she orig- 
inally was; the ship-buliding interests being no less promoted 
by the former than they would be by the latter. It is, then, 
sufficient if the cost of making the vessel navigable and sea- 
worthy, whether in the one way or the other, equals three. 
fourths of her value when that is accomplished. 

Accordingly, to each of the questions propounded by you 
I have the honor to give an affirmative answer. 

I am, sir, very respectfully, 
CHAS. DEVENS. 

Hon. JOHN SHERMAN, 

Secretary of the Treasury. 
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INDIAN AGENTS AND AGENCIES. 


Under section 2053 Rev. Stat., the President has discretionary power to 
dispense with the services of anv Indian agent; and, under sections 1224 
and 252 Rey. Stat., he is authorized to assign a military officer to exe-- 
cute the duties of such agent, if this can be done without separating’ 
the officer from his company, regiment, or corps, or otherwise interfer-. 
ing with the performance of his military duties; or, under section 2053. 
Rey. Stat., he nay devolve the duties of such agent upon an agent who 
has been appointed for another agency. F 

The President can, under section 2059 Rev. Stat., discontinue any agency, 
whereupon the functions of the agent would cease. He can also, under 
the same section, transter the agency to another place; for instance, 
to the vicinity of a military post, should it be contemplated to require 
a military officer to perform the div! ss of agent. 

Under section 2045 Rey. Stat., an In dan agent may, at any time, be sus- 
pended, and the place temporarily filled in the mode there provided. 


DEPARTMENT OF JUSTICE, 
December 6, 1877. 

SIR: Referring to your oral inquiry of me yesterday, whether 
any authority existed during the session of the Senate by 
Which Indian agencies might be turned over, temporarily, to 
military or other officers of the United States, if it should be 
deemed necessary at once to take such avencies out of the 
hands of those in whose hands they now are, | have the 
honor to reply: 

It has been held (upon consideration of the provisions of 
sections 1222, 2062, and 1224 of the Revised Statutes) that 
the President @im assign an officer of the Army on the active 
list to perform the duties of Indian agent, but that the exer- 
cise of the power Is subject to the following restriction, 
namely: that the performance of those duties does not require 
the officer to be separated from his regiment or company, or 
otherwise interfere with the performance of lis military duties. 
(lf Opin., 575.) 

By section 2003 Rev. Stat., if is made the duty of the 
President to dispense with the services of such agents “as 
may be practicable,” and also to require the same person to 
perform the duties of two avencies for one salary where it is 
practicable. 

3y section 2009 Rev. Stat., he is authorized, whenever he 
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may deem it expedient, to discontinue any agency, or trans- 
fer the same to such other place as. the public service may 
require. 

Furthermore, under section 2045 Rev. Stat., an Indian 
inspector has power to suspend any agent, and to designate 
a person to fill the place temporarily, subject to the approval 
of the President. 

The law which is embodied in section 2045 was passed on 
the 14th of February, 1873, subsequently to the acts of March 
b, 1867, and April 5, 1869. I do not find that any powers 
given by these sections are controlled by the fact that the 
Senate is now in session, or by any of the provisions of sec- 
tions 1767, 1768, and 1769, Rev. Stat., commonly called the 
‘tenure-of-oftice act.” 

From the foregoing sections, I am therefore of opinion: 

Virst. That the President may, in his discretion, (under sec- 
tion 2053,) dispense with the services of any Indian agent, and 
(under section 2062, considered with section 1224,) assign a 
military officer to execute the duties of such agent, if this can 
be done without separating the officer from his company, regi- 
ment, or corps, or otherwise interfering with the performance 
of his military duties. 

Second. That, when the services of an agent are thus dis- 
pensed with, the President may (under section 2053) devolve 
the duties upon an agent who has been appointed for another 
agency. | 

Third. That he may (under section 2009) discontinue any 
agency, in which case the functions of the agent would 
cease. 

Fourth. That he may (under the last-mentioned section) 
transfer the agency to another place; for instance, to the vicin- 
1 y of a military post, should it be contemplated to require a 
military officer to perform the duties of agent. 

Fifth. That an Indian agent may be suspended (under sec- 
tion 2045) in the mode there provided, namely, by the Indian 
inspector, and a person designated by such inspector to fill 
the place temporarily, subject to the approval of the Presi- 


dent. 
This case must be considered in the nature of an exception 
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to the general provisions of law in reference to the suspension 
of officers while the Senate is in session. 
Very respectfully. your obedient servant, 
CHAS. DEVENS. 
Hon. CARL SCHURZ, 
Secretary of the Interior. 


CASE OF CAPTAIN ADAM BADEAU. 


In 1°70, B., a retired ofticer of the Army, was appointed to aud accepted 
the oftice of consul-general at London. Since his appointment his 
name has been borne on the Army Register as a retired ofticer, but he 
has not received pay as such. He is not of the class of retired ofticers 
described in the first proviso of section 2 of the act of March 3, 1375, 
chap. 178: Held, upon consideration of the provisions of sections 1094 
and 1223 Rey. Stat., (the latter section embodying so much of section 
2, act of March 30, 186-. chap. 35, as related to officers of the Army, ) 
together with section 2 of the act of 1°75 aforesaid, that B. has ceased 
to be a retired officer of the Army by effect of the statutory provision 
embodied in said section 1223, and that lis name cannot legally be 
continued on the retired List. 

Agreeably to the intent of Congress, the clause in the second section of 
the act of March 3, 1°75, referring to the provisions of section 2 of the 
act of Mareh 30, 1763, inust be deemed to limit the operation of section 
1223 Rev. Stat. 

The words ‘every such officer” as used in the first proviso of section 2 
of the act of 1875, cover all retired officers who are included within the 
preceding part of the same proviso, but do not apply to others. 


IDEPARTMENT OF JUSTICE, 
December 11, 1877. 

Sir: I have consideted the question submitted to me by 
vour letter of the 16th ultimo in regard to the case of Capt. 
Adam Badeau, United States Army, retired, at present hold- 
ing the office of consul-veneral at London. 

It appears by the report of the Adjutant-General, which 
accompanied your letter, that in the vear 1870, or thereabouts, 
Captain Badeau. being then on the retired list of the Army, 
was appointed United States consul-general at London; that 
since this appointment his name has been borne on the Army 
Register as a retired ofticer, but that he has not received pay 
as such; and that he does not belong to the class of retired 
officers described in the first proriso of section 2 of the act cf 
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March 3, 1875, chap. 178, (2. e., “officers who had been in 
service aS commissioned officers twenty-five years at the date 
of their retirement,” and “retired officers who had lost an 
arm or leg or had an arm or leg permanently disabled by 
reason of resection on account of wounds, or both eyes by 
reason of wounds received in battle.”) 

The question on which you request my opinion is “as to 
the legality of continuing his name on the retired list in the 
future editions of the Army Register.” This involves the 
inquiry whether Captam Badeau, by his acceptance of the 
oftice of consul-general, has or has not ceased to be a retired 
officer of the Army. 

The statutory provisions bearing upon this inquiry are con- 
tained in sections 1094 and 1223 of the Revised Statutes and 
in section 2 of the act of March 3, 1875, cited above. 

By section 1094, officers on the retired list are declared to 
be a part of the Army. 

Section 1223 provides: “Any officer of the Army who 
accepts or holds any appointment in the diploinatie or con- 
sular service of the Government shall be considered as having 
resigned lis place in the Army, and it shall be filled as a 
vacaneyv.” 

The latter section embodies so much of section 2 of the act 
of March 30, 1868, chap. 38, as related to officers of the 
Army; and,in an opinion which I had the honor to commu 
nicate to youn on the 11th of June last, it was said that it 
‘applies to all officers, whether upon the active or retired 
list of the Army, and must be deemed to enact that any 
Officer, upon either Hist, aeceptine an appointment in the 
diplomatic or consular service, is to be treated as having 
resigned his place in the Army.” This view of the effect of 
section 1223 is supported by the facet that in the act of March 
3, 1875, there is a provision (see the extract from this act 
quoted below) which virtually excepts from the operation of 
that section a particular description of retired officers of the 
Army, and which clearly proceeds upon the same view ; thus, 
as it were, giving the section a legislative construction corre- 
sponding thereto. 

Section 2 of the act of March 3, 1875, declares “that all 
oftivers of the Army who have been heretofore retired by 
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reason of disability arising from wounds received in action 
shall be considered as retired upon the actual rank held by 
them, whether in the regular or volunteer service, at the 
time when such wound was received, and shall be borne on 
the retired list and receive pay hereafter accordingly; and 
this section shall be taken and constried to include those now 
borne on the retired list placed upon it on account of wounds 
received in action: Provided, That no part of the foregoing 
act shall apply to those ofticers who had been in service as 
commissioned officers twenty-five years at the date of their 
retirement; nor to those retired officers who had lost an arm 
or leg, or has an arm or leg permanently disabled by reason 
of resection on account of wounds, or both eyes by reason 
of wounds received in battle; and every such officer now 
borne on the retired list shall be continued thereon, notwith- 
standing the provisions of section 2, chapter 38, act of March 
30, 1868.” The remainder ot the section is Immaterial. 

By the last clause of this enactment (viz, “and every such 
Ofticer now borne on the retired list shall be continued 
thereon,” &e.) certain retired, officers, as las already been 
intimated, are excepted from the operation of section 1223. 
Although the clause in terms refers to section 2 of the act 
of 1568, and does not name section 1228, yet, as the latter 
section reproduces the provision contained in the former sec- 
tion, Which at the time of the passage of the act of 1875 was | 
no longer in foree, (having been superseded by section 1223,) 
it must be deemed to be agreeable to the intent of Congress 
to hold that the clause limits the operation of section 1223, 
since otherwise it would be without any effect. 

Thus, whether Captain Badeau has or has not ceased to be 
a retired ofticer appears to depend entirely upon the meaning 
and seope of the expression ‘every such officer,’ in the clause 
just adverted to. To what officers deseribed in the preceding 
part of the section is the relative “such” to be apphed ? 
Regarded from a grammatical point of view, this word 
might perhaps be taken to refer only to the next antecedent, 
Which woud confine its application to “those retired ofticers 
who had lost an arm or leg, or has an arm or Jeg perma- 
nently disabled by reason of resection,” &e. But the legal 
construction must be controlled by the context; and, guided 
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by the sense of the context, I think the word “such” may 
well be taken to refer to all officers mentioned in the pre- 
ceding part of the proviso of the section, but that this is the 
utmost limit to which it can with propriety be extended. 
The proviso withdraws from the operation of the general pro- 
visions of the act certain retired officers who, though de- 
scribed in two apparently distinct clanses—part in one and 
the remainder in the other—are nevertheless to be viewed as 
if they were all embraced in but one clause; and, when so 
viewed, the application of the words “and every such ofii- 
cer” in the next succeeding clause manifestly reaches all 
retired officers who are within the preceding part of the 
proviso. To extend the application of these words to other 
retired officers—to those who are included in the general 
provisions of the act, but who are not included in the pro- 
viso—is not warranted by any rule of interpretation; on the 
contrary, it would be at variance with their plain and natural 
Import. : 

Upon the facts hereinbefore set forth, collected from the 
report of the Adjutant-General, and by the foregoing consider- 
ations, I am unavoidably brought to the conclusion that Cap- 
tain Badeau has ceased to be a retired officer of the Army by 
the effect of the statutory provision embodied in section 1223, 
above cited; and, in direct answer to the question submitted 
by you, I have the honor to state that, in my opinion, bis 
name cannot therefore be now legally continued on the retired 
list. 

I am, sir, very respectfully, 
CHAS. DEVENS. 

Hon. GEORGE W. McCRaAny, 

Secretary of War. 


RELATIVE RANK IN THE ARMY. 


‘The provision in the second clause of paragraph 5, Army Regulations of 
1263, for determining the rank of officers of different regiments or corps 
whose cominissions are of the same date and grade, which reads: ‘2d. 
By former rank and service in the Army or Marine Corps,” considered 
and construed. 

The word ‘“‘ Army,” as there employed, is to be understood as embracing 
the entire military forces of the United States, whether regular or vol- 
unteer. 
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The word * service” does not mean service in all capacities, but service 
in the former rank; i. ¢., as a commissioned oftiecer. 

Accordingly, where the former service of two ofticers was in different 
grades (whether in the regular or volunteer army), the one who served 
in the higher vrade is entitled to the superior rank ; where both officers 
hold the same grade, the one who served the longer in that grade is to 
be preferred. 

DEPARTMENT OF JUSTICE, 
December 15, 1877. 

Sir: [ have the honor to reply to your letter of November 
30, respecting the claim of First Lieutenant Merritt Barber, 
Sixteenth Regiment of Infantry, to rank First Lieutenant 
Henry C. Ward, of the same regiment. 

You state that the present eommissions of these two offi- 
cers are dated of the same day; that their original entry into 
the Regular Army as second heutenants was on the same 
day; that both officers had previously served as captains in 
the Volunteer Army; and that “while the entire period of 
the former's (Barber's) service as a commissioned officer in 
that force exceeded that of the latter (Ward), Mr. Ward’s en- 
tire service in all capacities was the longer.” 

On these facts you desire my opinion as to the proper rela- 
tive position of these officers in the service. 

The act of March 2, 1867, makes the relative rank of ofti- 
cers of the same grade, having commissions of the same 
date, to depend upon the comparative length of their former 
service as commissioned ofticers in the Regular Army or in 
the Volunteer Army during the late war. But this act, mm so 
far as it has any retrospective operation, is limited to appoint- 
ments made under the act of July 28, 1866, and has there- 
fore no bearing’ on the present case, the date of the original 
appointments of both officers being February 23, 1866, which 
was. befure the act of 1866 was passed. Their subsequent 
transfer from different regiments into the Sixteenth Infantry 
was in no sense an “appointment” to be commissioned 
Officers, for they continued to serve under their former com- 
missions. 

There being no other statute on the subject, this com- 
pels a resort to the Army Regulations of 1863, paragraph 5, 
which reads as follows: 

‘5. When commissions are of the same date, the rank is 
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to be decided between officers of the same regiment or corps 
by the order of appointment. Between officers of different 
regiments or corps, Ist. By rank in actual service when ap- 
pointed; 2d. By former rank and service in the Army or 
Marine Corps; 3d. By lottery among such as have not been 
in the military service of the United States.” * * * 

The original appointments ot Lieutenants Ward and Bar- 
ber as second lieutenants were in two different regiments, 
afterwards consolidated into the Sixteenth Infantry. This, 
in connection with the fact that their e missions were of the 
same date, brings -their case within the second clause of the 
paragraph, which is “by former rank and service in the 
Army or Marine Corps.” 

It is not reasonable to suppose that the Regulations of 1863 
had reference to the Regular Army alone, which constituted 
but a small portion of the iinmense military force then in the 
field. I think therefore that, in the phrase * foriner rank 
and service in the Army,” the word **Army” must be taken 
in its most comprehensive sense, as embracing the entire 
military force of the United States, whether regular or vol- 
unteer. 

If this construction be not adopted, no criterion exists by 
which tlhe relative rank of these two officers can ever be 
ascertained. For, in the first place, none is furnished in the 
act of 1867, which applies, retrospectively, only to appoint: 
ments made under the act of 1866; and, in the second place, 
the only other criterion provided by law or by regulation Is 
“by lottery amone such as have not been in the military 
service of the United States;” which is obviovsly inappheable 
to the present ease, since both these oflicers had been “in the 
military service of the United States.” 

The criterion established by the regulations is “former 
rank and service.” [ ean see no warrant for construing this 
as meaning “service in all capacities.” No such criterion has 
ever been mentioned either before or since these regulations 
were made. On the contrary, the act of 1867 makes relative 
rank to depend upon the comparative length of former 
service “as a commissioned ofticer.? And certainly, if it ever 
was intended that former service in the ranks was to be taken 
into account in fixing relative rank, it would have been when, 
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this act was passed; it being then well known that thou- 
sands of patriotic men, fully competent to hold commissions, 
had gallantly and faithfully served through the war. I think, 
therefore, that the words “and service” were not intended to 
mean “service in all capacities,” but service in the former rank. 

On the whole, after a very careful examination of the sub- 
ject, I have come to the conclusion that the proper interpre- 
tation of the clause in question is as follows: That when the 
former service of the officers was in different grades, the one 
who served in the higher grade is entitled to the superior 
rank; that when both officers held the same grade, the one 
who served the longer in that grade is to be preferred. 

Lieutenant Barber’s former service as captain appearing 
trom the papers transmitted to have been longer than Lieu- 
tenant Ward’s in the same grade, I am of opinion that 
Lieutenant Barber is the ranking officer. 

The papers accompanying your letter are returned here- 
with. 

I have the honor to be, very respectfully, 
CHAS. DEVENS. 
Hon. GEORGE W. McCrary, 
Secretary of War. 


DISPOSAL OF GOLD COIN. 

The Secretary of the Treasury has authority, under section 3699 Rey. 
Stat., to fix a currency price tor disposing of gold within a limited 
period, subject to his power at any time to terminate the period for 
which the limit was made, or to change such price so as to conform to 
the market rate. 

His authority to dispose of the gold is subject to no limitation as to 
amount, except that which is imposed by the same section. 


DEPARTMENT OF JUSTICE, 
December 17, 1877. 


SiR: In answer to the inquiry of your letter of the 12th 
instant, as to whether, under section 3699 of the Revised Stat- 
utes, the Secretary of the Treasury is authorized to fix a price 
for gold for a limited number of days, with a discretionary 
right to terminate at pleasure the period for which the limit 
is made, I have the honor to say: 
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The section reterred to, after providing that the Secretary 
of the Treasury may anticipate the payment of interest on the 
public debt, adds: “And he is authorized to dispose of any 
gold in the Treasury of the United States not necessary for 
the payment of interest of the public debt. The obligation 
to create the sinking fund shall not, however, be impaired 
thereby.” 

The authority given by this section is full and ample to 
dispose of the gold not needed for the payment of interest on 
the public debt in any manner that the Secretary of the 
Treasury may deem most for the public interests. No lim- 
itation is prescribed as fo notice to be given by him, or as to 
the amount which he may sell, other than the one indicated. 
That this was so intended at the time this statute was passed 
is evident from examining the debate which accompanied it. 
While the contemporaneous construction given in legislative 
discussion is not conclusive, it is often important to be con- 
sidered in deciding the true intent and neaning of an act. 
By examining this discussion, (Cong. Globe, 1st sess. 38th 
Cong., pt. 2, pp. 10234440, 1136,) it will be seen that it was 
fully contemplated that the power given to the Secretary 
should not be subject to any limitation except the one dis- 
tinctly indicated, and that he was invested thereby with the 
largest discretion. 

I am therefore of opinion that if the Secretary of the Treas- 
ury deems that, by fixing a currency price for gold within a 
limited period, subject to his power at any time to terminate 
the period for which the limit was made, or to change such 
price so as to conform to the market rate, he is exercising a 
wise diseretion in order to facilitate the sale of the bonds of 
the United States, he may properly do so. In so doing, how- 
ever, he should keep before him the object intended to be 
reached by the act of July 14, 1870, commonly known as the 
‘refunding act,” and that of January 14, 1875, commonly 
known as the “resumption act.” 

Very respectfully, your obedient servant, 
CHAS. DEVENS 

Hon. JOHN SHERMAN, 

Secretary of the Treasury. 
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PRIVILEGED COMMUNICATIONS, 


An officer, under authority of the Treasury Department, advertised for 
proposals to furnish fuel. C., a bidder, addressed a communication to 
the ofticer relating to the responsibility of HL, another bidder. The 
officer, in obedience to his instructions, submitted to the Department 
the bids received by him, and with them he forwarded the said com- 
munication, Anaction for libel having been brought by H. against 
C., and interrogatories therein concerning said communication filed m 
the Department: Held that the communication cannot properly be 
treated by the Secretary as a privileged one. 

In general, onlysuch communications as are made in the course of their 
Official ates hy the persons making them come within the rule of 
privileged communications, and are confidential under all circumstances. 

But in certain cases (indicated in the opinion) communications other 
than those of officials may be treated as confidential, and in these cases 
the Department would be justified, upon public considerations, in de- 
clining to furnish copies of such communications on the order of a court. 


DEPARTMENT OF JUSTICE, 
December 17, 1877. 


Sir: In your communication of the 11th instant you inquire 
whether certain interrogatories should be answered, which 
are filed in an action for damages on account of an alleged 
libellous letter claimed to have been written by one Cary. 

The circumstances under which it was written were that in 
the summer of 1876 the United States marshal for. the dis- 
trict of Maryland, under authority from the Treasury Depart- 
ment, advertised for proposals for coal for the Baltimore 
court-honse, and in response thereto received several propos- 
als. The plaintiff in the case in which Cary is defendant was 
one of the bidders, and the defendant was himself a member 
of a firm which submitted a bid. The marshal, in obedience 
to his instructions, submitted to the Treasury Department 
the bids reeeived by him, and also forwarded with them sev- 
eral communications addressed to him relating to the regpon- 
sibility of Mr. Hurtt, the plaintiff in the action referred to, 
one of which letters was from the defendant Cary 

Your inquiry 1s whether or not the letter of ‘ie defendant 
‘Cary is to be treated as privileged and confidential. 

Such communications cannot properly be treated as privi- 
leged communications. They are not of the character of com- 
munications made between servants and officers of the Gov- 
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ernment, and in the discharge of a public duty by the person 
making them. If they were held to be privileged, it is obvi- 
ous that the most malicious and unfounded complaints might 
be made with impunity. (Blake vs. Pilfold, 1 Moody and 
Robinson, 198.) In the present case no duty was imposed 
upon the defendant Cary to communicate his views or opin- 
ion as to the responsibility of Hurtt; and, if he chose to 
make such a communication, he did it under the same re- 
sponsibility for his acts that would be incurred by any per- 
son who saw fit to make a report upon the pecuniary respon- 
sibility of another. 

In answer to your general inquiry to what extent commu- 
nications addressed to your Department by persons not ofti- 
cially connected therewith can be regarded as confidential, 
and to what extent the Department will be protected in de- 
clining to furnish copies of such communications upon the 
order of a competent court, I reply: 

The only communications deemed by me to come within 
the rule of privileged communications, and therefore confiden- 
tial under all circumstances, are such as are made in the 
course of their official and public duties by the persons mak- 
ing them. Other cases may occur in which, however, the 
Department would not be bound to furnish copies of commu- 
nications. When, in the judgment of the Secretary of the 
Treasury, the disclosure of facts stated in communications, 
or of the names of the writers thereof, would be attended 
with serious damage to the public interest, either because it 
would dangerously affect persons who had honestly furnished 
information to the Department, or because it would prevent, 
by premature disclosure, the proper investigation of crimes or 
offenses against the Treasury, or for any other sufficient pub- 
lic reason, the Department would be justified in representing 
to the court that upon public considerations it declined to 
furnish such communications. The administration of justice 
is only a part of the general conduct of the affairs of any 
state or nation, and is, with respect to the production or 
non-production of a paper from the files of an Executive De- 
partment, subject to the general welfare of the community. 


(1 Greenleaf, sec. 251; Beatson vs. Skene, 5 Thurston and 
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Norman, 838; Gray vs. Pentland, 2 Sergeant and Rawle, 32, 
Tilghman, C. J.) 
Very respectfully, your obedient servant, 
CHAS. DEVENS. 
Hon. JOHN SHERMAN, 
Secretary of the Treasury. 


SPECIAL AGENTS OF THE POST-OFFICE DEPARTMENT. 


Upon consideration of the provisions of sections 31 and 35 of the act 
of June, 1272, chap. 335: Held that the compensation of two special 
agents employed by the Postmaster-General for the free-delivery serv- 
ice can be paid out of the appropriation for that service. 


DEPARTMENT OF JUSTICE, 
December 17, 1877. 

Sir: The question referred to me by vour letter of Decem- 
ber 10 is whether two special agents in the free-delivery 
service of the Post-Oftice Departinent can be paid out of the 
appropriation for that service. 

By the act of June 8, 1872, section 31, the Postmaster-Gen- 
eral is authorized to employ such number of special agents 
‘“as the good of the service and the safety of the mail may 
require.” Section 39 directs that the salary and per diem of 
‘the special agent” detailed for the free-delivery service shall 
be paid out of the appropriation for that service. 

You state that when this act was passed but one special 
agent was needed for that service, but that since then two 
have been emploved. This fact sufficiently explains why, in 
section 39, the term * special agent” was used In the singular 
number. 

There is no limitation to the power of the Postmaster-Gen- 
eral to appoint special agents; and when he determines that 
more than one is necessary for the free-delivery service, it is 
not to be inferred merely from this use of the singuwar num.- 
ber that therefore only one of those thus employed by his 
authority is to be paid out of the specific appropriation for 
that service. 

It is material to observe that the other classes of special 


agents mentioned in the same section are directed to be paid 
20? 
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out of the appropriations applicable respectively to the par- 
ticular branch of the service to which they belong. 

My opinion is that both the special agents employed in the 
free-delivery service may be paid out of the specific appropri- 
ation for that service. 

The papers accompanying your letter are herewith re- 
turned. 

I have the honor tu be, very respectfully, 
CHAS. DEVENS. 

Hon. DAVID M. KEY, 

Postmaster-Generel. 


CONTRACT—PER DIEM FORFEITURE. 


A contractor with the War Department agreed to complete a certain 
work within a detinite time, and in default thereof to forfeit $50 a day 
during each and every day’s delay thereatter in its completion; the 
amount thus forfeited ‘to be deducted from the amount which may be 
dne * * * on the final completion of the work, as liquidated 
damages.” The work was not completed by the time fixed, but it 
was faithfully performed, agreeably to the specifications of the con- 
tract, and the Government sustained no damage whatsoever in conse- 
quence of the delay: Held that the per diem forteiture, according to 
the intention of the parties here, (which is to be ascertained from a 
view of the whole contract, the use of the words * liquidated dam- 
ages” not being, in itse:f, couclusive of such intention,) must be 
regarded asa penalty, the object of which was to secure the (rovern- 
ment against actual loss or damage arising from delay in the comple- 
tion of the work. 

The work having been completed, and no damage sustained by the delay, 
the conditions necessary to warrant the exaction uf the penalty do not 
exist, and the Department is accordingly at iiberty to release the con- 
tractor therefrom. 

DEPARTMENT OF JUSTICE, 
December 20, 1877. 
Sir: Your letter of the 14th instant presents this inquiry: 

Whether you can release a contractor trom the stipulated 

penalty for delay in completing his work, when the work has 

been faithfully performed and no damage has accrued to the 

United States. 

In the case to which the inquiry refers, the contractor 
agreed to complete the work by a fixed time, and, should it 
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day’s delay in the completion thereof after the time so fixed ; 
the amount thus forfeited “to be deducted from the amount 
which may be due * * * = on the final eompletion of the 
work, as liquidated damages.” 

The work embraced five separate and distinct items, for 
the completion of each of which a stated amount was to be 
paid the contractor; and by the terms of the contract pay- 
ment for each item was to be made when such item should 
be completed and accepted, reserving 10 per centum from 
every such payment until the entire work should be com- 
pleted and accepted. 

In addition to the provision for a forfeiture of $50 a day 
for delay in the completion of the work, the contract pro- 
vided that if the contractor. in the judgment of the officer iu 
charge, should fail to prosecute faithtwly and diligently the 
work in accordance with the requirements of the contract, 
such officer should have power. with the concurrence of the 
Secretary of War, to annul the contract, by giving written 
notice to that effect to the contractor; whereupon * all noney 
or reserved percentage due or to become due” to the con- 
tractor should be forfeited; and the officer representing the 
Government was thereupon authorized, If in lis opmmion the 
public exigency should require an immediate performance of 
the work, to proceed to provide for the same in the manner 
prescribed by section 3709 of the Revised Statutes, Ke. 

The contingency upon which the authority thus given to 
terminate the contract was exercisable seems not to have 
arisen. The contract continued until the final completion of 
the work; and although this did not take place at the time 
stipulated, vet it appears that the work was faithfully per- 
formed. in accordance with the specifications of the contract, 
and that nodamage whatever has been sustained by the Gov- 
ernment in consequence of the delay in the completion thereof. 

The answer to the present inquiry depends upon whether 
the per diem forfeiture for delay is to be regarded as a pen- 
alty or as liquidated damages. This turns upon the inten- 
tion of the parties, which, like anything else ascertainable by 
construction, is to be collected from the nature of the provis- 
ions and the language of the whole instrument. The use of 
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the term “liquidated damages,” or of the term “ penalty,” is 
not, of itself, conclusive of that intention. (Betts vs. Burch, 
4H.& N., 511; Sparrow vs. Paris, + H. & N., 599; Dimech 
vs. Corlett, 12 Moore’s P. C., 229; Throughgood vs. Walker, 
2 Jones N. C., 15.) 

The provision of reserving 10 per centum on the payment 
for each of the various items of the work until the comple- 
tion of the whole, with a liability to forfeiture in case the con- 
tract should in the meantime be annulled, was designed to 
secure the performance of the work and to afford the means 
of compensating the Government for any damage resulting 
from failure to perform. So the provision declaring that, upon 
the annulment of the contract, all money (including the 
reserved percentage) due or to become due should be for- 
feited, was designed to protect the Government against loss 
by damage from the failure of the contractor to faithfully 
and diligently prosecate the work in accordance with the 
requirements of the contract. But in neither of these provis- 
ions could it have been contemplated that the percentage 
reserved or the money “due or to become due,” over and 
above the damage actually sustained by the Government, 
should belong to the latter. The other provision, which 
declares a per diem forfeiture for delay, is of the same char- 
acter, its vbject being to secure the Government against any 
loss thence arising. This differs from the other provision 
imposing a forfeiture, in that the amount forfeited 1s to be 
deducted as © hquidated damages.” Yet, notwithstanding the 
emplovment of that term, it is consistent with the purpose of 
this provision, and more in harmony with the other provis- 
ions Mentioned, to construe the former as a penalty merely ; 
that is, as intended to satisfv any damage actually sustained 
by the Government, but not otherwise to mure to the benefit 
thereof. 

Viewed as a penalty. no right to the per diem forteiture 
becomes vested in the Government by force of the agreement 
until damage arises; and if no right thereto has thus become 
vested in the Government, it is plain that a release of the 
contractor therefrom would not involve the relinquishment 
of any indebtedness from him to the Government, or the 
abandonment of any legal claim of the latter upon him. 
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Hence, in such case, the question of authority to relieve from 
the payment of a debt or demand owing the Government 
would not be presented. 

The contract (as I understand from your letter) having 
been faithfully performed, and no damage whatever having 
been sustained by the Government by reason of the delay in 
its performance, the conditions which, in the contemplation 
of the agreement, are necessary for the exaction of the pen- 
alty under consideration do not exist. To exact it from the 
contractor, under these circumstances, would not be war- 
ranted by the law or justice of the case. I am therefore of 
the opinion that you are authorized to release him from that 
penalty. 

I am, sir, very respectfully, 
CHAS. DEVENS. 

Hon. GEORGE W. McCRARY, 

Secretary of War. 


DISMISSAL OF OFFICER IN THE MARINE CORPS. 


The President had, in 1261, power to diswiss from the service an officer 
of the Marine Corps. 

Semble that section 17, act of July 17, 1862, chap. 200, in so far as it 
authorized dismissals by the President from the military service, was 
declaratory only of long-established law, and that the force of the pro- 
vision is found in the word ‘‘requested,” by which it was intended to 
re-enforce strongly this power in the hands of the President at a great 
crisis. 

DEPARTMENT OF JUSTICE, 
January 8, 1878. 


SiR: In answer to your inquiry, whether in 1861 the Presi- 
dent of the United States had the authority to dismiss Lieu- 
tenant Tyler from the Marine Corps, I have the honor to say: 

The power to dismiss officers from the military service of 
the United States, whether Army or Navy, was repeatedly 
and frequently exercised from the time of the adoption of the 
Constitution. Such power is not found in express terms in 
the Constitution; but according to the contemporaneous con- 
struction given to it, which was followed from that time to 
the time referred to, inclusive, it was repeatedly held by the 
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Attorneys-General, when the question was submitted to them, 
or was incidentally necessary to be decided, that the author- 
ity thus to dismiss was possessed by the President. I refer 
to the opinion of Mr. Attorney-General Legaré, in the Ran- 
dolph case, (4 Opin., 1,) that of Mr. Attorney-General Clifford, 
in Du Barry’s case, (4 Opin., 603,) and those of Mr. Attorney- 
General Cushing, in Lansing’s case, (6 Opin., 4,) and upon the 
Navy efficieucy act, (8 Opin., 233-'8.) That the President had 
this power has not, as far as I know, been controverted by 
any adjudged case, or by the opinion of any Attorney-Gen- 
eral, although it has been questioned by certain text-writers. 
Iam of opinion, therefore, that as a question of law, upon 
both the expression of legal opinion and the practice of the 
Government, it Inust be deemed and taken to have been fully 
adjudged that the President possessed this power. I have 
not thought it necessary to recapitulate the reasons upon 
which these decisions have been made, as they are fully stated 
in the opinions referred to. 

I do not think any doubt is thrown upon the previous pos- 
session of this power by the President by the fact that in 
1862, July 17, Congress passed a law by which the Pres- 
ident of the United States: was authorized and requested 
to dismiss and discharge from the military service any offi- 
cer, for any cause which, in his judgment, either rendered 
such ofticer unsuitable for, or whose dismission would pro- 
mote, the public service. So far as that act gives authority 
to the President, it is simply declaratory of the long-estab- 
lished law. Itis probable that the force of the act is to be 
found in the word “‘requested,” by which it was intended to 
re-enforce strongly this power in the hands of the President 
at a great crisis of the State. Nor do I think that the subse- 
quent acts, by which the power of the President to dismiss 
has been limited, have any tendency to show that he did not 
possess the power in 1861 to dismiss an officer upon his own 
responsibility. It is recognized by Attorney-General Brown- | 
ing, in Belger’s case, (12 Opin., 421,) a case decided after the 
passage of the act of 1862, that in every instance where the 
question had arisen and been considered by the Attorney- 
General it had been held that the authority thus to dismiss 
was derived from the Constitution, and that it was exercised 
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in accordance with the settled construction of that instru- 
ment and the uniform practice of the Executive branch of the 
Government. 

I am therefore of opinion that when the President of the 
United States dismissed Lieutenant Tyler from the service he 
had the constitutional right to do what he did, and that the 
officer in question ceased to be an officer in the service of the 
United States. : 

Very respectfully, your obedient servant, 


CHAS. DEVENS. 
The PRESIDENT. 


CLAIM OF JAMES B. HAMBLETON. 


Soon after the passave of the aet of May 18, 1872, chap. 172, H. filed in 
the Treasury Departinent, under the fifth section of that act, a claim for 
the proceeds of 2,235 bales of cotton. In March, 1875, the then Secre- 
tary of the Treasury (Bristow) finally acted thereon, allowing the claim- 
ant a certain sum as the proceeds of 104 bales, and formally rejecting 
the remainder of the claim. Subsequently the claimant made applica- 
tion to the next succeeding Secretary (Morrill) for a reopening of the 
case, Which wasdenied. Application for a reopening being again made, 
upon substantially the same grounds as before: Held that the decision 
heretofore made by the Treasury Departinent upon the claim cannot 
legally and with propriety be reopened by the present Secretary. 

In the determination of questions, whether of law or fact, arising upon 
claims filed under said section, the judgment of the Secretary is not 
subject to direction or control; he acts independently, even of the 
Executive. 


DEPARTMENT OF JUSTICE, 
January 11, 1878. 

SIR: Referring to your indorsement in the matter of the 
claim of James B. Hambleton, administrator of the estate of 
Benjamin Easley, deceased, for the proceeds of certain cotton, 
under the fifth section of the act of May 18, 1872, (17 Stat., 
134,) I have the honor to reply: 

This is a claim in behalf of said estate for the proceeds of 
2,835 bales of cotton—the cotton, as is alleged, having been 
seized by the agents of the Government in the fall of 1865, 
and afterwards sold and the money paid into the Treasury. 

An application for restitution of the proceeds of the same 
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cotton was presented to the Secretary of the Treasury in 
1866, by Mrs. Martha L. Hambleton, one of the heirs of said 
Easley. This application was entertained and considered by 
the Secretary, but his action did not reach any final result, 
inasmuch as, while the matter was yet pending before him, 
Congress passed a law (the joint resolution of March 30, 
1868) requiring all moneys received from the sales of captured 
and abandoned property to be covered into the Treasury, the 
effect of which was to take from the Secretary whatever 
power he might have previously had over the subject of the 
application. 

Thereafter, until the enactment of the act of May 18, 1872, 
the Executive Department of the Government remained with- 
out authority to pass upon this class of claims. By the fifth 
section of that act the Secretary of the Treasury was “author- 
ized and directed to pay to the lawful owners, or their legal 
representatives, of all cotton seized after the 30th of June, 
1865, by the agents of the Government, unlawfully and in 
violation of their instructions, the net proceeds, without inter- 
est, of the sales of said cotton actually paid into the Treasury 
of the United States ;” the section further declaring that the 
receipt of such proceeds is to be a full satisfaction of all claims 
against the United States for or on account of the seizure of 
the cotton, and that the foregoing provision is not to apply 
to any claim then pending before the Court of Claims, nor to 
any claim not filed in the Treasury Department within six 
months after the passage of said act. 

The present claim was filed in the Treasury Department 
soon after the passage of the act of 1872; and though embrac- 
ing the same cotton which was covered by the former appli- 
cation, it is nevertheless to be treated as a separate and dis- 
tinct claim under the provisions of that act. In March, 1879, 
the then Secretary (Mr. Bristow) finally acted thereon, allow- 
ing the claimant the sum of $3,549.56, as the proceeds of 104 
bales, and formally rejecting the remainder of the claim. 

The claimant now seeks a reopening and re-examination of 
the claim by the present Secretary ; and his application there- 
for, with the accompanying papers, has been referred by the 
President to the Attorney-General for an opinion as to “ the 
legality and propriety of reopening the case.” 























TO THE PRESIDENT. 425 


Claim of James B. Hambleton. 


es 








According to a well-settled rule of administrative law, often 
mentioned with approval by the Attorneys-General, the decis- 
ion made by the former Secretary, in 1875, must be regarded 
as binding upon his successor, the present Secretary, unless 
it shall appear to be founded ona mistake of fact arising from 
error of calculation, or unless new and material evidence, 
since discovered, is produced, which, had the same been before 
the Department when the decision was made, would have led 
to a different result. Except under the circumstances just 
stated, viz, of mistake arising from error of calculation or the 
production of new and material evidence, the present Secre- 
tary would not be at liberty to disturb or review the decision 
of his predecessor. Therefore, under the rule adverted to, 
the legality and propriety of reopening the case depends, ulti- 
mately, upon whether either or both of those circumstances 
exist. 

But the existence of either or both of those cireumstances 
is matter of fact, which cannot be satisfactorily determined 
without an examination of the calculations heretofore made 
in the case and the basis thereof, and also a comparison of 
the evidence now produced with the evidence heretofore sub- 
mitted and considered therein. The records, documents, and 
papers necessary to such an investigation are not before the 
Attorney-General. Besides, the subject-matter of the investi- 
gation, being one of fact merely, for that reason does not fall 
within his province, as his duty is limited to the examination 
of questions of law. Such investigation can only be officially 
made by or under the direction of the Secretary of the Treas- 
ury, upon whom the duty of executing the statute is devolved. 
And in this connection I may add that, as the statute devolves 
that duty upon the Secretary alone, no other officer can per- 
form it without aviolation of the law. (See 1 Opin., 625.) 
In the determination of questions, whether of law or fact, 
arising upon claims filed thereunder, the judgment of the Sec- 
retary is not subject to direction or control; he acts independ- 
ently, even of the Executive. 

In the absence, then, of any other action in this matter by 
the Treasury Department than that which is above mentioned, 
it would follow that, if the claimant should make it appear to 
the satisfaction of the present Secretary that the decision of 
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the former Secretary is founded upon a mistake arising from 
error of calculation, or should produce new evidence which, 
in the judgment of the present Secretary, affects the correct- 
ness of that decision, this would warrant the reopening of 
the case by the latter. But it is understood that after the 
decision of Secretary Bristow, in 1875, the claimant made 
application to his immediate successor, Mr. Morrill, for a 
reopening of the case upon substantially the same grounds and 
the same evidence which are now offered, and that the appli- 
cation was refused by Secretary Morrill. And it appears by 
the papers that the same application has since been before 
the present Secretary, who has also declined to reopen the 
case. 

Thus the question of the legality and propriety of reopen- 
ing the case would seem to be negatived by the adverse action 
already had upon the application to reopen. If the applica- 
tion stands (as it apparently does) upon no different grounds 
now than it did when it was considered and refused by Sec- 
retary Morrill, the action of the latter thereon should be 
deemed conclusive. 

In this view of the subject, and upon the facts as now 
presented, I ain of the opinion that the decision heretofore 
made upon this claim cannot legally and with propriety be 
reopened. 

IT am, sir, very respectfully, 
CHAS. DEVENS. 

The PRESIDENT. 


ALLOWANCES FOR REVENUE STAMPS. 


The limitation in section 322% Rev. Stat., relative to claims for the refund- 
ing of internal-revenne taxes, has no application to claims for allow- 
ances for stamps under section 3426 Rev. Stat. Opinion of January 7, 
1e75, in 14 Opin., 515, overnued. 

That limitation is intended to apply to the claims described in section 
3220 Rev. Stat. only. 

Documentary stamps presented nnder section 3426 Rev. Stat., above the 
denomination of two cents, Which have been spoiled, or improperly or 
unnecessarily used, or are aflixed to blank instruments, &e., and which 
are therefore not in the same condition as when issued, cannot be 
redeemed by the Commissioner of Internal Revenue, unless the person 
presenting them satisfactorily traces the history thereof, as provided 
by the proviso in the act of July 12, 1376, chap. 181. 
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DEPARTMENT OF JUSTICE, 
January 16, 1878. 

Sir: Your letter of the 24th of November last, inclosing 
a communication addressed to you by the Commissioner of 
Internal Revenue, under date of the 21st of the same month, 
presents for my consideration the following question: Whether 
claims for the redemption of certain internal-revenue stamps, 
specified in that communication, are barred by the limitation 
prescribed by section 3228 of the Revised Statutes. 

These claims are thus described by the Commissioner in 
his communieation: 

‘ First. Claims for the redemption of adhesive document- 
ary, and proprietary stamps, which were issued and sold by the 
United States, through the internal-revenue office, or United 
States agents for the sale of such stamps. more than two 
years before their presentation for redemption under section 
3426 of the Revised Statutes, but which have never been 
used, and are in the same condition as when sold and issued 
as aforesaid. 

‘Second, Claims for the redemption of stamps imprinted 
upon, or affixed to, blank instruments, and which were issued 
and sold by the United States as aforesail more than two 
vears prior to their presentation for redemption; such instru- 
ments having never been executed, and the stamps thereon 
being in the same condition as when issued and sold as afore- 
said, excepting, in the case of affixed stamps, the difference 
of being affixed to the instruments referred to. 

‘* Third. Claims for the redemption of stamps issued and 
sold by the United States as aforesaid, where such stamps 
were imprinted upon or affixed to instruments executed more 
than two years prior to the presentation of the stamps for 
redemption, but never issued; and where the stamps them- 
selves are in the same condition—with the difference above 
mentioned as to affixed stamps—as when sold by the United 
States; railroad companies’ bonds, for example, which have 
been signed by the proper officers of the corporation, but 
never issued. 

“Fourth. Claims for the redemption of tobacco, snuff, 
cigar, and beer stamps, which were issued and sold by the 
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United States, through the collectors of internal revenue, 
more than two years prior to their presentation, but which 
have never been used.” 

The question presented involves the general inquiry 
whether the provisions of section 3228 of the Revised Stat- 
utes apply to cases falling under the provisions of section 
3426. After giving this subject careful examination, I find 
myself unable to adopt the view of the same subject taken 
by one of my predecessors, (see 14 Opin., 513,) in which the 
application of the former section to such cases is affirmed. 
Indeed, the result at which I arrive is just the opposite of 
that view. 

The limitation imposed by section 3228 uj:on the presenta- 
tion of claims to the Commissioner of Internal Revenue 
extends only to the presentation of such claims as are “ for 
the refunding of any internal tax alleged to have been erro- 
neously or illegally assessed or collected, or of any penalty 
alleged to have been collected without authority, or of any 
sum alleged to have been excessive or in any manner wrong- 
fully collected.” 

On turning to section 3220, it will be seen that authority 
is there given to the Commissioner to refund claims of pre- 
cisely the same <lescription as those mentioned in section 
3228, viz, claims for “all taxes erroneously or illegally 
assessed or collected, all penalties collected without author- 
ity, and all taxes that appear to be unjustly assessed or exces- 
sive in amount, or in any manner wrongfully collected.” 
This authority is ‘‘ subject to regulations prescribed by the 
Secretary of the Treasury.” 

Section 3426, on the other hand, makes provision for 
claims which are entirely different in character from those 
described in sections 3220 and 3228; and the Commissioner 
is himself authorized, from time to time, to make regulations 
for the purpose of carrying the provision into effect. The 
claims covered by this section are for allowances in respect 
of such internal-revenue stamps as “ may have been spoiled, 
destroyed, or rendered useless or unfit for the purpose 
intended, or for which the owner may have no use, or which 
through mistake may have been improperly or unnecessarily 
used, or where the rates or duties represented thereby have 
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been paid in error or remitted.” Such allowances are to be 
made “either by giving other stamps in leu of the stamps 
so allowed for, or by repaying the amount or value, after 
deducting therefrom, in case of repayment, the sum of five 
per centum to the owner thereof,” &c. 

These claims tor allowances under section 3426 have none 
of the elements which necessarily belong to the above-men- 
tioned claims falling within section 3220. Thus the essential 
ingredients of the latter are, that there has been an erro- 
neous or illegal assessment or collection of the tax to which 
the claim relates, or that it was unjustly assessed, or is excess- 
tre in amount, or has in some manner been wrongfully col- 
lected ; while. in regard to the former, the essential ingre- 
dients are, that the stamps in respect of which an allowance 
is claimed, have been spoiled, destroyed, or rendered useless 
or unfit for the purpose intended, or that the owner has no use 
for them, or that they have been improperly or unnecessarily 
ased through mistake, or that the rates or duties represented 
thereby have been paid in error, or remitted. 

AS the claims mentioned in section 3228 agree in descrip- 
tion with those mentioned in section 3220, and are wholly 
contained in the latter section, and as it is manifest that 
these claims are all essentially different from those men- 
tioned in section 3426, T deduce therefrom this conclusion: 
that the limitation in section 3225 is intended to apply to 
the claims deseribed in section 3220, and not to the claims 
described in section 3426, 

It is to be observed that by the proriso in the act of July 
12, 1816, chap. 181, a restriction is placed upon the authority 
of the Commissioner to make allowances conferred by seetion 
3426, In So far as such allowances relate to documentary 
stamps above the denomination of two cents. The language 
of the proviso is: “That trom and after the passage ot tls 
act no allowance shall be made tor documentary stamps, 
except those of the denomination of two cents, which, when 
presented to the Commissioner of Internal Revenue, are not 
found to be in the same condition as when issued by the 
Internal Revenue Department, or, if so required by the said 
Commissioner, when the person presenting the same cannot 
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satistactorily trace the history thereof from their issue to 
their presentation as aforesaid. 

By reason of the prohibition contained in this provision, it 
is now necessary that all documentary stamps above the 
denomination of two cents, in order that the allowances may 
be made therefor under section 3426, shall be in the same 
condition when presented to the Commissioner as they were 
In When issued by the Internal Revenue department, or 
that the person presenting them, on bemg so required by the 
Commissioner, shall trace the history thereof, to the satisfae- 
tion of the latter, from their issue to their presentation. The 
last of these requirements is an alternative one, and comes 
into play only in cases where the stamps, at the time of their 
presentation, are not in the same condition as when issued. 
The result is, that documentary stamps presented for redemp- 
tion, above the denomimation of two cents, which have been 
spoiled, or improperly or unnecessarily used, or are affixed 
to blank instruments, &e.. and which are consequently no 
longer in the same condition as when issued, cannot be re- 
deemed by the Commissioner, unless the person by whom 
thev are presented to the Commissioner satisfactorily traces. 
the history thereof, as the statute provides. 

Accordingly, In answer to the question submitted, [ have 
the honor to reply that such of the claims for the redemption 
of internal-revenue stamps, specified im the communication 
of the Commissioner of Internal Revenue, as are within the 
provisions of section 3426 of the Revised Statutes, as modi- 
fied by the act of July 12, 1876, are not affected by the lim- 
itation prescribed in section 5228 of the Revised Statutes. 

I am, sir, Very respectfully, 





CHAS. DEVENS. 
Hon. JOHN SHERMAN, 
Secretary of the Treasury. 


HOT SPRINGS COMMISSION. 


The provision in the sixteenth section of the act of March3, 1877, chap. 102, 
relating to the Hot Springs Commission, namely, ‘* That said commis- 
sioners shall hold their oftices for the period of one year froin the date 
of appointment,” tixes the duration of the term of the commission, and 
without further legislation it cannot be continued beyond the period 
indicated therein. 
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DEPARTMENT OF JUSTICE, 
January 17, 1878. 

Sir: Referring to your indorsement of the 14th instant of 
the letter of the United States Hot Springs commissioners 
of date the 7th instant, and your inquiry whether the com- 
mission can, without further legislation, be continued beyond 
the term of one year from the date of the appomtment of the 
commissioners, I have the honor to reply: 

The act of March 3, 1877, (19 Stat., chap. 108, p. 377,) pro- 
vides, in the sixteenth section, ‘‘That said commissioners 
shall hold their offices for the period of one year from the 
date of appointment.” 

I am of opinion that this is intended not only to fix the 
duration of the terin of office of the commissioners, but also 
the duration of the term of the commission. The commission 
itself was for a temporary purpose, that of laving out the 
Hot Springs Reservation and settling the titles thereto; and 
it was undoubtedly anticipated by Congress that this was : 
work which might be performed within that period. The 
time for filing claims was fixed at six months after the date 
of the first meeting of the commissioners, and it was pre- 
sumed that their adjudication could be made within the term 
provided as the period during which the commissioners should 
hold their offices. 

In regard to statutes similar to the present, such as that 
establishing the Southern Claims Commission,” which is 
found in the second section of the act of March 3, 1871, (16 
Stat., d24,) where it was provided that the commissioners 
should hold their offices fur the term of two years, a legisla- 
tive construction seems to have been given similar to that 
which I now suggest, and from time to time the duration of this 
commission has been extended. (17 Stat., O77; 19 Stat., 40+.) 

I am theretore of opinion that, in order that the Hot 
Springs Commission should be continued beyond the term of 
one year from the date of the appointment of the commis- 
sioners, further legislation is necessary. 

Very respectfully, your obedient servant, 


CHAS. DEVENS. 
The PRESIDENT. 
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COURT-MARTIAL PROCEEDINGS. 


Where the accused was tried and convicted by a general court-martial 
on three distinct charges, one of which had been preferred by a mem- 
ber of the court, who testified as a witness in support of the same and 
afterwards sat upon the trial, no objection being made thereto by the 
accused, and the sentence of the court was duly confirmed: Held that 
the fact that a member of the court sat upon the trial after testifying 
did not render its proceedings invalid or make its sentence void and 
inoperative. 

The objection, where it is not distinctly waived by the accused, goes to 
the propriety of the member sitting after he had testified, not to his 
legal capacity thus to sit: and, if seasonably made, it would afford good 
ground for disapproval of the proceedings by the reviewing officer, 
though not of itself sufficient to invalidate them. 


DEPARTMENT OF JUSTICE, 
January 19, 1878. 

Sir: I have carefully considered the subject of your letter 
of December 20, 157%. 

It appears from the papers accompanying it that First 
Lieut. Edward LL. Keves, Fifth Cavalry, was tried by a 
general court-martial, in February last, upon three distinet 
charges; that he was convicted on all of them, and sentenced 
to be dismissed from the service; that the proceedings, find- 
ings, and sentence were approved by the department com- 
mander who convened the court. and afterwards by the 
President. who directed the sentence to be executed, which 
was accordingly done; that Col. Wesley Merritt, who was 
one of the nine members of the court, preferred one of the 
charges, and was himself the sole witness in support of the 
second specification of that charge: that the accused Was 
accorded his leval right of challenge of the nembers of the 
court before they were sworn, but made no objection to Colonel 
Merritt; who, atter having given his testimony as a witness for 
the prosecution, continued to sit as a member of the court. 

You ask my advice as to “whether the fact of Colonel 
Merritt having been a member of the court and a witness, 
after he had preferred a portion of the charges upon which 
the accused was convicted, involves such nullity of the pro- 
ceedings as to render void and inoperative the sentence, 
notwithstanding its execution after approval and confirma- 
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tion by the proper reviewing ofticer and the President of the 
United States.” 

There being no article of war or statute applicable to the 
case, the answer to your inquiry must depend upon the law 
peculiar to courts-martial and upon general principles of 
jurisprudence. 

It is well settled that, however irregular, improper, or erro- 
neous the proceedings in any case, civil or criminal, may 
have been, after they have once passed into final judgment 
by the decision of the ultimate revisory tribunal or authority, 
the judgment is as absolutely valid in law as if no error 
whatever had been committed, provided only the court had 
legal jurisdiction of the subject-matter and of the person of 
the accused; and no authority can be found for excluding 
proceedings of courts-martial from the operation of this rule. 
Unless, therefore, Colonel Merritt’s position as the officer who 
preferred one of the charges, or his continuing to sit as a 
member of the court after testifying as a witness for the 
prosecution, deprived the court of jurisdiction, thus render- 
ing its proceedings coram non judice, the sentence was and is 
legally valid. 

It is well settled, as a general rule, that any mere personal 
objection to a judge may-be waived by the accused; and that 
where there has heen such waiver, the accused being aware 
of the objection, it cannot be assigned as ground of error, 
even in the appellate court. A fortiori, such personal objec- 
tion, voluntarily waived, cannot avoid the proceedings after 
a final judgment. The only class of cases constituting an 
exception to this rule is where there is a disqualification of 
the person assuming to act as judge created by positive 
statute; as, for instance, where a judge within a certain 
degree of consanguinity with one of the parties, who has a 
personal interest in the controversy, is expressly prohibited 
from sitting. In these cases it has been held that a disre- 
gard of the statute was error, for which the judgment would 
be reversed by the appellate court, whether the objection 
had been waived by the accused or not. 

It is not necessary to consider whether the disregard of a 
positive statute would suffice to render the proceedings void, 


since it is not claimed in the present case that any statutory 
23 P 


a 

















434 HON. CHARLES DEVENS 
Employes in the Indian Service. 


provision existed incapacitating Colonel Merritt to sit asa 
member of the court. His continuing to sit as such after 
testifying against the accused, thus being compelled to pass 
upon the weight of his own testimony, was objectionable ; 
but the objection (unless it had been waived by the accused) 
goes to the propriety of his sitting nnder the circumstances, 
not to his legal capacity thus to sit. It is such an objection 
as, if seasonably made, might afford good ground for a dis- 
approval of the proceedings by the reviewing officer; but I 
can find no authority for the position that it is of itself suffi- 
cient to invalidate them. 

To the inquiry submitted by vou I have therefore the 
honor to reply, that the fact that one of the charges upon 
which the accused was tried and convicted was preferred by 
a member of the court, who, having also testified as a wit- 
ness in support of such charge, afterwards sat upon the trial, 
does not, in my opinion, render the proceedings themselves 
invalid, or make the sentence void and inoperative. 

I am, sir, very respectfully, 
CHAS. DEVENS. 

Hon. GEORGE W. McCrary, 

Secretary of War. 


t 


EMPLOYES IN THE INDIAN SERVICE. 

The provision in the act of August 15, 1876, chap. 289, making appropri- 
ations for the Indian Department for the year ending June 30, 1877, 
namely, ‘‘That amounts now due employees for year ending June 30, 
1876, may be paid put of unexpended balance of the incidental fund of 
said year,” considered in connection with section 3682 Rev. Stat., and 
held that under that provision amounts due for clerical or official serv- 
ices in the Indian service for the year ending June 30, 1876, may be 
paid out of the unexpended balance of the incidental fund of the Indian 
service for the same year. 

The term ‘‘emplovees,” as used in the same provision, was meant to include 
all those who performed services in any capacity in the Indian service 
during the year ending June 30, 1876, whose eiployment was author- 
ized by law, and whose compensation remained unpaid at the date of 
the act of August 15, 1876. 

DEPARTMENT OF JUSTICE, 


January 21, 1878. 


Sir: By your letter of the 10th instant, referring to section 
3682 of the Revised Statutes, which provides that ‘“‘no moneys 
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poses shall be expended or paid for official or clerical com- 
pensation,” and also to the act of August 15, 1876, making 
appropriations for the current and contingent expenses of the 
Indian Department, &c., which provides (see 19 Stat., 198) 
“that amounts now due employees for year ending June 30, 
1876, may be paid out of unexpended balance of the incidental 
fund of that year,” my opinion is requested upon the follow- 
ing question: “ Whether the latter act authorizes the account- 
ing officers to pay clerical or official services out of the unex- 
pended balance of the incidental fund of the fiscal vear 1876?” 
The term “employees,” in the provision quoted from the 
act of August 15, 1876, must be taken to mean only employés 
in the Indian service, and the term ‘ incidental fund,” in the 
same provision, to mean the incidental fund of the Indian 
service. That provision, then, authorizes the application of 
the unexpended balance of the incidental fund of the Indian 
service for the vear ending June 30, 1876, to the payment of 
amounts due employés in the Indian service for that year. 
The question submitted turns upon the point whether cleri- 
cal or official compensation is included in the words ‘“‘amounts 
due employees.” If this compensation is covered by these 
words, the eftect of the act of August 15, 1876, is to withdraw 
or except from the operation of section 3682 the payment of 
such compensation in the Indian service for the year ending 
June 30, 1876, out of the unexpended balance of the incidental 
fund of that service for the same year. Theterm “employee” 
is very comprehensive, and it has been used by Congress as 
a general term, including officers and clerks as well as mes- 
sengers, laborers, &c. Thus, in the act of July 28, 1866, chap. 
296, section 18, the latter reads: “ That there be allowed and 
paid to the officers, clerks, committee clerks, messengers, and 
all other employees,” &e. In the provision above quoted 
from the act of 1876 there is nothing to indicate that the term 
is meant to be understood in a less comprehensive sense than 
that which it bears in the section of the act of 1866 just cited. 
I think it was intended to inelude all those who performed 
services in any capacity in the Indian service, whether as 
officers, clerks, artisans, or mere laborers, during the year 
ending June 30, 1876, whose employment was authorized by 
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law, and whose compensation remained unpaid at the date of 
the act of August 15, 1876. This act presupposes the exist- 
ence of a deficiency, arising from the exhaustion of the regular 
appropriation applicable to such services, or from the want 
of an appropriation applicable thereto, and aims to provide 
therefor by authorizing payments of amounts due for the 
services mentioned to be made out of the unexpended balance 
of the incidental fund, which, otherwise, would be unavail- 
able for that purpose (so far, at least, as official and clerical 
services are concerned) by reason of the prohibition contained 
in section 3682. But, as already intimated, it must be con- 
strued to authorize payments to be made out of that fund for 
the services of those only whose employment in the Indian 
service during the year ending June 30, 1876, was at the time 
walranted by law. 

I am therefore of the opinion that, nnder the act of August 
15, 1876, amounts due for “clerical or official services” in the 
Indian service for the year ending June 30, 1876, (provided 
the employment of the persons by whom such services were 
performed was authorized by law,) may be paid out of the 
unexpended balance of the incidental fund of the Indian serv- 
ice for the same year. 

I am, sir, very respectfully, 
CHAS. DEVENS. 
Hon. JOHN SHERMAN, . 
Secretary of the Treasury. 


POWER TO MITIGATE FINE, ETC. 

By section 4751 Rev. Stat., the Secretary of the Navy has power to miti- 
gate any fine, penalty, or forfeiture incurred under the provisions of the 
sections designated therein; and this power may be exercised by him 
as well where the proceedings, civil or crininal, have not been insti- 
tuted with his knowledge and by his direction as where they have been 
thus instituted. 


DEPARTMENT OF JUSTICE, 
January 23, 1878. 
Sir: Referring to your letter of the 23d of November last, 
in which you submit a question relative to the authority of 
the Secretary of the Navy to mitigate fines, &c., under section 
4751 of the Revised Statutes, I have the honor to reply: 
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By that section the Secretary of the Navy is “ authorized 
to mitigate, in whole or in part, on such terms and conditions 
as he deems proper, by an order in writing, any fine, penalty, 
or forfeiture incurred under the provisions of sections 2461, 
2462, and 2463 of the Revised Statutes. The same section 
also provides that ‘all penalties and forfeitures” so incurred 
shall be “‘sued for, recovered,” &c., under his directions. But 
section 2463 makes it the duty of all officers of the customs, 
and of the land officers within certain States designated 
therein, ‘“‘to cause prosecutions to be seasonably instituted 
against all persons known to be guilty of depredations on, or 
injuries to, the live-oak growing on the public lands;” the 
depredations here mentioned including those specifically set 
forth in section 2461. And the acts described in the latter 
section being indictable offenses, (see the case in 9 How. cited 
below,) criminal proceedings against persons charged there- 
with may be put in motion without the previous direction of 
the Secretary of the Navy or any action on the part of the 
customs or land officers. Thus the institution of proceedings 
(at least criminal proceedings) under the sections named in 
Section 4791 may take place without the direction or even 
knowledge of the Secretary of the Navy; and the question 
submitted is, Whether the authority to mitigate fines, Xc., 
conferred on him by that section, can be exercised where the 
proceedings were not instituted with his knowledge and by 
his direction ? 

Formerly, by the third section of the act of March 2, 1831, 
chap. 66, (the provisions of which act are nearly all re-enacted 
in said sections 2461, 2462, and 4751,) power to mitigate fines, 
penalties, or forfeitures, such as are referred to in section 
4751, was conferred on the commissioners of the Navy pension 
fund, consisting of the Secretary of the Navy, Secretary of 
the Treasury, and Secretary of War. This power was wholly 
independent of the authority to give directions touching the 
institution of civil proceedings, or to put in motion crimimal 
proceedings, under the same act. This act contained a pro- 
vision (Similar to the one in section 4751, already referred to) 
that “all penalties and forfeitures” incurred thereunder should 
be “sued for, recovered,” &c., under the directions of the Sec- 
retary of the Navy; but as certain acts therein mentioned 
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were punishable by tine and imprisonment, and constituted 
indictable offenses, (United States vs. Briggs, 9 How., 351,) the 
indictment of persons charged therewith might properly be 
had, and criminal proceedings go on, without such directions. 
In either case, however, the commissioners of the Navy pen- 
sion fund were invested with power to mitigate the fine 
imposed or the forfeiture or. penalty recovered. The func- 
tions of those commissioners ceased under the act of July 10, 
1832, chap. 194, and all their powers and duties were by the 
fifth section of the same act transferred to the Secretary of 
the Navy. Accordingly, the latter officer became clothed 
with the same independent power to mitigate any fine, pen- 
alty, or forfeiture incurred under the act of March 2, 1831, 
which previously belonged to the said commissioners. 

Section 4751 but reproduces the law as it then stood. It 
places the Secretary in possession of power to mitigate as 
full and ample in extent as it existed in the commissioners 
under the act of March 2, 1831, and as it afterwards existed 
in him under fhe act of July 10, 1832. The power, in my 
opinion, extends to any fine, penalty, or forfeiture incurred 
under the provisions of the sections designated in section 4751, 
and may be exercised by the Secretary as well where the pro- 
ceedings, civil or criminal, have not been instituted with his 
knowledge and by his direction as where they have. 

To the question submitted I therefore return an affirmative 
answer. 

I am, sir, very respectfully, 
CHAS. DEVENS. 
Hon. R. W. THOMPSON, 
Secretary of the Nary. 


DEFACED OR DESTROYED COUPONS. 


Section 3702 Rev. Stat. does not authorize relief to be given in the case 
of coupons destroyed or defaced after their separation from the bouds 
to which they were attached. Its provisions apply solely to destroyed 
or defaced interest-bearing bonds. 

Coupons, whilst remaining attached to the bonds with which they were 
issued, are to be regarded as parts thereof, and, if then defaced or 
destroyed, the case would fall within the section as one of partial 
defacement or destruction of the bond. But they lese that character 
after being detached. 
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DEPARTMENT OF JUSTICE, 
January 29, 1878. 

Siz: Referring to your letter of the 1st ultimo, in which 
is presented for my consideration the question, whether sec- 
tion 3702 of the Revised Statutes authorizes the Secretary 
of the Treasury to give relief in cases where coupons, pre- 
viously detached from the bonds, have been destroyed, I 
have the honor to reply : 

The provisions of that section do not, in my opinion, extend 
to coupons which have been destroyed or defaced after their 
separation from the bonds to which they were attached. 

By the first clause of the section, in case of the total or 
partial destruction of an ‘interest-bearing bond of the United 
States,” or in case such a bond has been so defaced as to 
impair its value to the owner, the Secretary of the Treasury 
is authorized, under certain conditions, to “ issue a duplicate 
thereof,” &c. The language of this clause limits the authority 
thereby conferred to the mere issuing of duplicate bonds in 
the cases mentioned. 

So long as coupons remain attached to the bonds with 
which they were issued, they must be deemed to constitute 
parts thereof; and therefore if one or more coupons, whilst 
attached to a bond of the above description, become de- 
stroyed or defaced, this would be a case of partial destruc- 
tion or defacement of the bond, and fall within the statute. 
But after the severance of the coupons from the bonds they 
ean no longer be regarded as forming parts thereof. They 
then cease to be incidents even of the bonds, and become 
in fact independent claims, possessing the essential attri- 
butes of commercial paper. (Clark vs. Iowa City, 20 Wall, 
589.) ; 

Accordingly, should coupons, after having been detached 
by the holder of the bonds, be transferred to another per- 
son, in whose hands they afterwards become destroyed or 
defaced, the latter would clearly have no right to any relief 
which the Secretary is by the said clause authorized to give, 
since the authority of the Secretary, except in cases falling 
within the second or last clause of section 3702, is confined 
to the issuing of duplicate bonds, which the detached cou- 
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pons thus destroyed or defaced are not. Yet the result 
would be the same should such detached coupons not be 
transferred by the holder of the bonds, but become destroyed 
or defaced while both they and the bonds are still owned by 
him; as it is by the severance of the coupons from the bonds 
that the former cease to be parts of the latter, not by any 
change of ownership which may subsequently ensue. 

By the second or last clause, to which I have above 
adverted, when any such destroyed or defaced bond belongs te 
a class or series that has been or may, before the application, 
be called in for redemption, in this case the Secretary is 
authorized, instead of issuing a duplicate thereof, to pay the 
bond, with such interest as would have been paid if it had 
been presented in accordance with the call. This clause is 
not more comprehensive than the other, but has precisely the 
same scope in respect to the subject-matter of relief; in other 
words, it extends solely to destroyed or defaced interest-bear- 
ing bonds. The mode of relief only is varied thereby in 
cases where such bonds are of a class or series already called 
in for redemption. | 

W lethe provisions of section 3702 were enacted with a 
view to enable persons who may sustain loss by the destruc- 
tion o damage of Government securities to obtain relief 
without resorting to Congress for special legislation, the 
authority conferred upon the Secretary of the Treasury by 
that section to afford relief must nevertheless be exercised in 
strict conformity with those provisions. He is not at liberty 
to give relief, in either of the modes provided, in cases which 
do not fairly come within the terms of the statute. 

I am, sir, very respectfully, 
CHAS. DEVENS. 

Hon. JOHN SHERMAN 


Secretary of the Treasury. 





DEDUCTION FOR NOX-PERFORMANCE OF MAIL SERVICE. 


During the railroad troubles (labor strikes) of 1877, the Michigan Central 
Railroad Company (with which there was a written contract for mail 
service, containing special provision as to forfeiture of pay) and the 
Cleveland and Pittsburgh Railroad Company (with which there was no 
contract in writing, but which was engaged in the performance of 
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‘recognized service” in the conveyance of the mail) failed to trans- 
port the mnail over their respective roads for a day or two, on account of 
which deductions were made from their pay: Held that it was compe- 
tent to the Postmaster-General to make the deductions in both cases. 


DEPARTMENT OF JUSTICE, 
January 30, 1878. 


Sir: Your letters of November 26 and 10th instant, relating 
to the right to deduct from the postal earnings of the Michi- 
gan Central Railroad Company and of the Cleveland and 
Pittsburgh Railroad Company, for failure regularly to deliver 
the mails, though they state facts as to each company differ- 
ing in some particulars, are believed to depend substantially 
upon the same general legal principles. 

During the railroad troubles of last summer these corpora- 
tions were for a day or two prevented from running their 
trains; consequently, on the 23d and 24th of July, the Cleve- 
Jand and Pittsburgh Railroad Company omitted to carry any 
mail over their road, and there was a like failure on the 26th 
of that month over part of the line of the Michigan Central 
Railroad Company, and for this cause trifling deductions were 
made at the end of the quarter from their pay. The right so 
to do is now questioned. 

The Revised Statutes, section 3962, provides: ‘The Post- 
master-General may make deductions from the pay of con- 
tractors for failure to perform service according to contract 
and impose fines upon them for other delinquencies. He may 
deduct the price of the trip in all cases where the trip 1s not 
performed, and not exceeding three times the price if the 
failure be occasioned by the fault of the contractor or carrier.” 

There was a written contract for railroad mail service with 
the Michigan Central Railroad Company, one clause of which 
stipulated, ‘* That in every case of failure to perform the trip 
(unless it is shown that the same was not caused by miscon- 
duct, neglect, or want of proper skill) there may be a forfeit- 
ure of the pay for the trip, and a failure to arrive at the end 
of the route, so as to lose the connection with a depending 
mail, shall be considered as equal to a whole trip Jost, unless 
the detention or delay be the result of unavoidable causes.” 
With the Cleveland and Pittsburgh Railroad Company 
there was no written contract, but it was doing what 1s known 
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to the Post-Office Department as “ recognized service” in the 
conveyance of the mail, being compensated therefor at the 
rates prescribed by the Revised Statutes, section 3998. 

The before-mentioned section (3962) gives authority to the 
Postmaster-General to make the deduction he did from the 
pay of the Cleveland and Pittsburgh Railroad Company, even 
if the ‘‘may” there used is taken as permissive, and not con- 
strued imperatively, though imposing a public official duty. - 

If the cited clause of the contract with the Michigan Cen- 
tral Railroad Company can affect this statutory provision, 
still it is left to the Postmaster-General to determine as a fact 
the question of neglect, and whether or not the strike was a 
sufficient excuse for failure to make the trip, We. 

I am therefore of opinion that it was competent for the 
Postmaster-General to make the deductions complained of 
from the earnings of each of these corporations. 

I am, sir, very respectfully, 
CHAS. DEVENS. 

Hon. DAVID M. KEy, 

Postmaster-General. 


CASE OF LIEUT. GEORGE M. WELLES. 


A board of officers, duly constituted, was convened by an order of the 
Secretary of the Navy, dated July 30, 1874, to inquire into and deter- 
mine whether W., alieutenant of Marines, was incapacitated for active 
service. The board found him so incapacitated, and that the cause of 
his incapacity was not an incident of the service. On submission of 
the proceedings and finding of the board to the President, he, under 
date of August 18, 1874, indorsed thereon: ‘‘I concur in opinion with 
the retiring board in the case of W. Let him be retired on furlough 
pay.” Held (1) that the action of the President amounted to an 
approval of the finding of the board, and to a retirement of W. from 
“active service,” within section 1252 Rey. Stat., and that he was 
retired in conformity with the law applicable to ofticers of the Marine 
Corps; (2) that W. thereby became entitled to receive pay according 
to the rate established by law for retired ofticers of the Marine Corps, 
(viz, 75 per centum of the pay of the actual rank held by him at date 
of retirement, ) notwithstanding a ditferent rate of pay (viz, furlough 
pay) was named by the President in retiring him. 
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DEPARTMENT OF JUSTICE, 
January 31, 1878. 

Str: Your letter of the 19th instant, in regard to the case 
of First Lieut. George M. Welles, of the United States 
Marine Corps, presents for my consideration the following 
questions: | 

‘ist. Whether Lieutenant Welles was retired in conformity 
with the provisions of the law for the retirement of officers of 
the Marine Corps? 

‘Od. If so retired, whether he is entitled, under section 
1274 of the Revised Statutes, to 75 per centum of the pay of 
his rank on the active list, or simply to the furlough pay 
which he has been receiving ?” 

It appears from your letter that a retiring board was con- 
vened by an order of the Secretary of the Navy, dated July 
30, 1874, to inquire into and determine whether Lieutenant 
Welles is incapacitated for active service; that the board 
was composed of one major and two captains of the Marine 
Corps and two surgeons of the Navy, with a first heutenant 
of the said corps for recorde: of the board; and that the 
finding of the board was, “That First Lieut. George M. 
Welles, United States Marine Corps, is incapacitated for 
active service; that said incapacity is caused by partial loss 
of vision; and that said cause was not an incident of the 
service.” 

The record of the proceedings and finding of the board was 
submitted to the President, who made the following indorse- 
ment thereon: 


KH XECUTIVE MANSION, 
“August 18, 1874. 
‘‘T concur in opinion with the retiring board in the case of 
First Lieut. George M. Welles. Let him be retired on fur- 
lough pay. - 
“U.S. GRANT.” 


By a letter from the then Acting Secretary of the Navy, 
dated August 19, 1874, Lieutenant Welles was advised of the 
finding of the board and of the action of the President, and 
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was informed that he would be considered as retired on fur- 
lough pay from that date. 

At the period of the order of the Secretary of the Navy, 
and of the proceedings of the board, and of the action of the 
President, the retirement of officers of the Marine Corps was 
governed by sections 1622 and 1623 of the Revised Statutes. 
The foriner section requires officers of that corps to be retired 
in like cases, and in the same manner, and “ with the same 
relative conditions in all respects,” as officers of the Army 
are retired, except as is otherwise provided in the latter 
section. | 

On examination, it appears that the law touching the selec- 
tion, number, and composition of the board has been com- 
plied with, and that the directions of the law have been 
followed by the board in its finding. 

By section 1252 of the Revised Statutes, which is appli- 
cable to the case under consideration, it is declared that 
“when the board finds that an officer is incapacitated for 
active service, and that his incapacity is not the result of any 
incident of service, and its decision is approved by the Presi- 
dent, the officer shall be retired from active service, or wholly 
retired from the service, as the President may determine.’? 
Officers “wholly retired from the service” are, by section 
1275, entitled to receive, upon their retirement, one year’s 
pay and allowances; while by section 1274 officers “retired 
from active service” become entitled thereafter to receive 75 
per centum of the: pay of the rank upon which they are 
retired, which rank must be the “actual rank” held by them 
at the date of retirement. (See section 1254.) 

Thus, for officers of the Marine Corps who are retired from 
active service, as for officers of the Army who are so retired, 
there is but one rate of pay established by law, namely, 75 
per centum of the pay of the rank upon which they are 
retired; and, I hardly need add, it is not competent to the 
President to° place these retired officers on a different rate of 
pay than that which the law has fixed. 

The inquiry now arises, whether the action of the President 
in the present case amounts to an approval of the finding of 
the board and to a retirement of Lieutenant Welles from 
active service. If so, that officer was retired agreeably to 
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the provisions of law regulating the retirement of ofticers of 
the Marine Corps, and is entitled to receive pay according to 
the rate established by law for retired officers of the Marine 
Corps, notwithstanding a different rate of pay was named by 
the President in retiring him. 

The first sentence of the indorsement of the President 
upon the record of the proceedings of the board admits of no 
other construction than that it was meant to express his 
approval of the finding of the board. Having thus approved 
the finding of the board, it rested entirely in his discretion 
whether Lieutenant Welles should be retired from active 
service or be wholly retired from the service; but it was 
necessary that one or the other be done, as the law is imper- 
ative that, when the decision of the board is approved by the 
President, the officer “shall be retired,” &c. The direction 
given in the last sentence of the indorsement clearly indicates 
that it was the determination of the President that Lieuten- 
ant Welles be retired from active service simply. The com- 
pensation of an officer thus retired being fixed by statute, 
and not left to be determined by the President, in so far as 
that direction limits the pay of Lieutenant Welles on the 
retired list 1t must be treated as of no effect. 

It may well be that the indorsement was prepared inad- 
vertently; it being supposed that the law which apples to 
officers of the Wavy (who may be retired upon furlough pay, 
if the reason for their retirement was not an incident of the 
service) applies to officers of the Marine Corps. (Rev. Stats., 
sections 1454, 1593.) Such, however, is not the case. For 
the Marine Corps different legislation is provided. 

In answer to the questions submitted by you, I have, there- 
fore, the honor to reply that, in my opinion, Lieutenant 
Welles was retired in conformity with the law providing for 
the retirement of officers of the Marine Corps, and that he is 
entitled to receive 75 per centum of the pay of the rank upon 
which he was retired, 7. e., of the actual rank held by him at 
-the date of retirement. 

I am, sir, very respectfully, 
CHAS. DEVENS. 

Hon. R. W. THOMPSON, 

Secretary of the Navy. 
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CASE OF PAYMASTER R. B. RODNEY. 


Upon examination of the finding of the retiring board in the case of Pay- 
master Rodney, of the Navy, the proceedings in which took place in 
June, 1&71, and were approved by the President August 31, 1871, who 
at the same time directed that Paymaster R. be retired on furlough 
pay: Advised that the board found the latter incapacitated upon the 
sole ground that his peculiar mental temperament unfitted him for 
active service in the Navy; that his consequent retirement was not 
‘because of misconduct ;” and that there is no legal ground for set- 
ting aside the proceedings of the retiring board and revoking the order 
of retirement in his case. 

Whether the finding of the board was warranted by the evidence ad- 
duced cannot now be inquired into, as no power of review over its 
proceedings exists. 


DEPARTMENT OF JUSTICE, 
February 8, 1878. 


Siz: Your letter of the 21st ultimo, in relation to the case 
of Paymaster R. B. Rodney, of the Navy, presents for my 
consideration the following question: Whether there be legal 
ground and authority for setting aside the proceedings of 
the retiring board and revoking the order of retirement in 
that case. 

It appears that the proceedings in question took place in 
June, 1871, and that on the ‘31st of August, 1871, they were 
approved by the President, who at the saufe time directed 
that Paymaster Rodney be retired on furlough pay. 

The law under which these proceedings were had is con- 
tained in section 23 of the act of August 3, 1861, chap. 42. 
By this section it is provided that whenever, in the judgment 
of the President, an officer of the Navy shall be “in any 
way” ineapacitiated from performing the duties of his office, 
the President shall, at his discretion, direct the Secretary of 
the Navy to refer the case of such officer to a board, «c.; that 
the board, whenever it finds an officer incapacitated for active 
service, will report whether, in its judgment, the incapacity 
results from long and faithful service, from wounds or injury 
received in the line of duty, from sickness or exposure 
therein, or from any other incident of service, &c.; and that, 
where the disability or incompetency proceeds ‘from other 
causes,” and the President concurs in opinion with the board, 
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the officer may be retired on furlough pay, or be wholly 
retired from the service with one year’s pay, at the discre- 
tion of the President. 

But by the sixth section of the act of July 15, 1870, chap. 
293, Whieh was in force during the period mentioned, it is 
declared “that no officer of the Navy shall, because of mis- 
conduct, be placed on the retired list, but he shall be brought 
to trial by court-martial for such misconduct.” And it is 
understood that the sole objection urged by Paymaster Rod- 
ney against the validity of lis retirement is, that the same 
was in violation of this enactment. 

In considering the question submitted by you, I shall 
accordingly confine myself to an examination of the single 
point involved in that objection, namely, whether Paymaster 
Rodney was placed on the retired list “‘ because of miscon- 
duct.” 

The finding or determination of the board in his case reads 
as follows: ) 

‘1st. That in their judgment the physical condition of 
Paymaster Robert Burton Rodney is good, but that his pecu- 
liar mental temperament incapacitates him from active serv- 
ice in the Navy of the United States. 

Od. That said temperament of Paymaster Rodney, accord- 
ing to the evidence laid before the board, develops itself in 
an entire disregard of the laws, regulations, customs, and 
proprieties of the service, and has been manifested persist- 
ently while said Rodney was attached to the North Atlantic 
fleet, in language and conduct to the subversion of good 
order and discipline, and proceeds, in the opinion of the 
board, in part from fanaticism and in part from the ground- 
less belief that he is a victim of persecution. 

‘¢In the judgment of the board the incapacity of Paymas- 
ter Robert Burton Rodney results neither from long and 
faithful service, from wounds or injury received in the line of 
duty, from sickness or exposure, or from any other incident 
of service. 

“The board are impressed, with the belief that the tend- 
ency to misconduct under which Mr. Rodney labors will be 
revived whenever his association with the Navy shall be 
renewed. 
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‘The board are unable to trace the mental incompetency 
of Paymaster Rodney to any special cause, but believe it to 
be inherent, and therefore can only recommend that he be 
removed from the active list of the officers of the Navy.” 

The above finding of the board does not, as I conceive, 
ground the incapacity of Paymaster Rodney for active serv- 
ice upon misconduct, but upon the peculiarity of his mental 
temperament. It is true, the board, referring to this teimper- 
ament, states that it “develops itself in an entire disregard 
of the laws, regulations, customs, and proprieties of the serv- 
ice, and has been manifested persistently while said Rodney 
was attached to the North Atlantic fleet, in language and 
conduct to the subversion of good order and discipline;” and 
further on the board speaks of him as laboring under a “ tend- 
ency to misconduct.” But this statement was obviously 
intended to describe the mental condition of the officer. 
Although it ascribes to him, generally, an “entire disregard 
of the laws, regulations, customs, and proprieties of the serv- 
ice,” and also, within a certain period, “language and con- 
duct to the subversion of good order and discipline,” yet such 
language and conduct, together with the disregard of the 
laws and usages and proprieties of the service, appear to be 
assigned only as facts and circumstances indicative of that 
condition. We cannot well aftirm that these facts and cir- 
cumstances constitute the real ground upon which the board 
adjudged the officer incapacitated, when the board itself, in 
their finding, expressly places his incapactity upon a differ- 
ent ground, namely, a * peculiar mental temperament” that 
unfits him for active service, and when the facts and circum- 
stances alluded to are apparantly set forth by the board only 
as outward manifestations of such temperament. This pecu- 
liarity of temperament is described in the last paragraph of 
the finding as ** mental incompetency,” which the board there 
says itis unable to trace to any special cause, but believes 
the same to be inherent. 

The President having concurred in the finding of the 
board, and thereupon directed the retirement of Paymaster 
Rodney from actice service, the latter must be deemed to 
have been placed on the retired list, not because of miscon- 
duct, but because of incapacity for active service arising from 
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the peculiarity of his mental temperament or inherent men- 
tal incompetency, as found by the board. Whether this find- 
ing of the board was warranted by the evidence adduced is 
an inquiry that cannot now be gone into; as no power of 
review over the proceedings of the retiring board exists by 
law, where its finding has been once approved by the Presi- 
dent and his ‘orders in the case” executed. The result is, 
that the objection urged by Paymaster Rodney cannot be 
considered in connection with any part of the record of the 
proceedings of the board except the finding, and this, in my 
view, affords no foundation for such objection. 

The forgoing considerations bring me to the following con- 
clusion, which I have the honor to submit in reply to the 
question presented by you, namely, that there is no legal 
ground for setting aside the proceedings of the retiring 
board and revoking the order of retirement in the case of 
Paymaster R. B. Rodney. 

I am, sir, very respectfully, 


CHAS. DEVENS. 
Hon. R. W. THOMPSON, 


Secretary of the Navy. 


APPOINTMENT OF ASSISTANT APPRAISERS AT NEW YORK. 


The provision in section 2 of the act of July 27, 1866, chap. 284, giving 
the Secretary of the Treasury authority to appoint assistant appraisers 
for the port of New York, is impliedly repealed by section 2536 Rev. 


Stat., under which latter section the appointment of those ofticers is in . 


future to be made by the President with the advice and consent of the 
Senate. 

In the absence of a statutory provision to the contrary, the appointment 
of any officer of the United States devolves upon the President with the 
concurrence of the Senate. 

DEPARTMENT OF JUSTICE, 
February 14, 1878. 
SiR: Referring to our conversation of vesterday and your 
oral inquiry whether the President or the Secretary of the 

Treasury has now the right to appomt the ten assistant 

appraisers for the port of New York provided by the second 

clause of, section 2536 of the Revised Statutes, I have the 
honor to say: 
29 Pp 
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By the act of July 27, 1866, chap. 284, sec. 2, (14 Stat., 302, 
it was provided that ten assistant appraisers for the port of 
New York should be appointed by the Secretary of the Treas- 
ury. In the revision of the statutes it is simply provided in 
the clause in question that there shall be such appraisers, and 
in the same clause are included officers who have always been 
appointed by the President. ‘Where there is no express enact- 
ment to the contrary, the appointment of any officer of the 
United States belongs to the President, by and with the advice 
and consent of the Senate. (See opinion of Attorney-General 
Cushing, 6 Opin., 1.) When, therefore, in the revision the 
provision is omitted that these appraisers may be appointed 
by the Secretary of the Treasury, and their appointment is 
simply provided for, the general rule of law takes effect, that 
the appointment is to be made by the President, and the 
revision must be construed pro tanto as a repeal of the second 
section of the act of July 27, 1866. It is provided in the 
Revised Statutes themselves, section 5596, that all acts of 
‘ Congress passed prior to the 1st day of December, 1873, “any 
portion of which is embraced in any section of said revision, 
are hereby repealed, and the section applicable thereto shall 
be in furce in lieu thereof.” | 

In answer to your inquiry, I have therefore the honor to 
say, that since the revision of the statutes the appointments 
in question are to be made by the President, and require the 
confirmation of the Senate. 

I ought, perhaps, to add that the revision would not oper- 
ate to affect the tenure of office of any incumbent who had 
theretofore been lawfully appointed by the Secretary of the 
Treasury. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. JOHN SHERMAN, 

Secretary of the Treasury. 





BOUNTY LAND CLAIMS. 


The prohibition contained in the joint resolution of March 2, 1867, (the 
provisions of which are embodied in section 34380 Rev. Stat.,) is appli- 
cable toclaims for bounty land; the intent of Congress being to include 
therein all manner of claims aud demands—not only pecuniary, but 
other claims as well. 
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DEPARTMENT OF JUSTICE, 
February 20, 1878. 

Sir: Referring to your indorsement upon certain papers 
sent to me by your direction on the 25th ultimo, the inquiry 
Involved is whether the provisions of the joint resolution of 
March 2, 1867, (now embodied in section 3480 of the Revised 
Statutes,) apply to claims for bounty land. In reply, I have 
the honor to state: 

By that enactment it is made unlawful “for any officer to 
pay any account, claim, or demand against the United States 
which accrued or existed prior to the 13th day of April, 1861, 
in favor of any person who promoted, encouraged, or in any 
manner sustained the late rebellion, or in favor of any person 
who during such rebellion was not known to be opposed 
thereto, and distinctly in favor of its suppression,” &c. 

The answer to the above inquiry depends upon the con- 
struction to be put upon the terms “ pay any account, claim, 
or demand,” as used in the statute. 

It is suggested in one of the papers mentioned that by rea- 
son of the employment of the word “pay” those terms must 
be interpreted to relate to claims upon the Government which 
are of a pecuniary nature only. That word is, indeed, more 
commonly used to express the discharge of a pecuniary lia- 
bility, but it may be appropriately used to express the dis- 
charge of any obligation, whether this involves delivery of 
money, performance of service, or transfer of property. Its 
meaning, in legal contemplation, is the same as “ satisfy,” 
and in this sense it is as applicable to claims for land war. 
rants as to claims upon the Treasury. 

Accordingly, the terms adverted to do not of themselves 
seem to require that a restricted interpretation, such as is 
suggested, be given them. If, in connection with those terms, 
the grounds for prohibiting payment or satisfaction of any 
claim or demand (which sufficiently appear in the body of the 
statute itself) are considered, it can hardly admit of doubt 
that the intent of Congress was to include in the prohibition 
all manner of claims and demands—not only pecuniary, but 
other claims as well. When Congress distinctly legislated 
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that accounts, &c., where a consideration must have been 
received by the United States, should not be paid when held 
by a particular class of persons, it can hardly be supposed 
that claims which were gratuities and bounties only should 
under such circumstances have been intended to be satisfied. 

I am therefore of the opinion that the joint resolution of 
March 2, 1867, (section 3480, Revised Statutes,) applies to 
claims for bounty land. 

I am, sir, very respectfully, 
CHAS. DEVENS. 

The PRESIDENT. 


SAVINGS BANKS—TAXATION ON DEPOSITS. 


Where certain savings banks, without capital stock, received daily de_ 
posits from others than their regular depositors, winder agreement that 
no interest should be allowed thereon, but that they might be checked 
out without previous notice, and that the checks should be paid by 
drafts on Boston when so required, to meet which drafts a fund was 
kept on deposit in a Boston bank, upon which interest was allowed the 
savings banks at the rate of four per centum per annum: Held that 
these savings banks are not entitled to exemption from taxation on 
said deposits nnder section 9 of the act of July 13, 1866, chap. 184, (nor 
under section 3408 Rey. Stat.) 


DEPARTMENT OF JUSTICE, 
March 2, 1878. 


Sir: Consideration of the question submitted by your let- 
ter of November 13, 1877, has been postponed to give to 
parties interested the hearing which they desired. 

Certain savings banks in New Hampshire, having no cap- 
ital stock, in addition to the sums received from their regular 
depositors for investment took the daily deposits of mer- 
chants and other busmess men, under an express agreem ent 
that no interest should be paid thereon, but that they might 
be checked out as from ordinary national banks without pre- 
vious notice, and should be paid by draft on Boston when so 
required. To meet such drafts, a fund, much smaller in 
amount than these deposits, was kept in some Boston bank, 
which allowed therefor an interest of four per cent. per 
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annum. These deposits were termed “special deposits,” and 
their reception was provided for by the DY -laws of the sav- 
ings banks. 

The act of June 30, 1864, chap. 173, sec. 110, (13 Stats., 

—8,) imposed a duty upon deposits “with any person, 
hank, association, company or corporation engaged in the bust- 
ness of banking:” excepting “any savines bank having no 
capital stock, and whose business is confined to receiving de- 
posits and loaning the same on interest for the benefit of the 
depositors only, and which do no other business of banking.” 
By the act of March 3, 1865, chap. 78, sec. 1, (13 Stats., 479,) 
this clause was stricken out. The act of July 13, 1866, chap. 
184, sec. 9, (14 Stats., 137,) provided an exemption from tax- 
ation of certain * deposits in associations or companies known 
as provident institutions, savings banks, savings funds, or 
savings institutions, having no capital stock, and doing no 
other business than receiving deposits to be loaned or in- 
vested for the sole benefit of the parties making such deposits, 
without profit or compensation to the association or company.” 
The Revised Statutes, section 3408, page 673, preserves this 
phraseology. 

The question presented is succinctly stated by the Commis- 
sioner of Internal Revenue, in his letter to you, to be this: 
“Were these banks entitled to the exemptions specified in 
either of the statutes or sections above named ?” 

Not being at liberty to regard the equitable considerations 
pressed in argument, I am compelled to say that they are not 
by law entitled to the benefit of these exemptions. The 
special deposits before mentioned were not received ‘to be 
loaned or invested for the sole benefit of the parties making 
— such deposits.” It was intended that a profit or compensation 
should acerue to the association or company. Corporations 
entering upon such transactions were doing an “other busi- 
ness of banking than that which alone was to entitle them to 
exemption.” 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 





7 


Hon. JOHN SHERMAN, 
Secretary of the Treasury. 
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SCIIOOL LANDS IN CALIFORNIA—INDEMNITY. 


The words ‘‘reserved for public uses,” as employed in section 7 of the act 
of March 3, 1853, chap. 145, and section 6 of the act of July 23, 1866, 
chap. 219, were not meant to apply to lands which passed to the State 
of California under the swamp-land act of September 22, 1850. 

That State is not entitled to indemnity, under those enactments, for 
school sections falling within the swamp-land grant. 


DEPARTMENT OF JUSTICE, 
March 4, 1878. 


Sir: By your letter of the 1st of October last, directing 
my attention to the swamp-land-grant act of September 28, 
1850, to the sixth and seventh sections of the act of March 
3, 1853, entitled “An act to provide for the survey of the 
public lands in California,” &c., and to the sixth section of 
the act of July 23, 1866, entitled ‘An act to quiet land titles 
in California,” I am informed that an application is pending 
in your Department, on behalt of the State of California, 
asking that certain lands be listed to that State ‘as indem- 
nity school lands for sixteenth and thirty-sixth sections, for 
which she has already received patents as swamp lands under 
the act of September 28, 1850,” and that this application has 
given rise to the two following questions, on which you 
reqnest my opinion, namely: 

“First. Did the grant made by the act of September 28, 
1850, create a reservation for public uses? 

‘Second. If so, was it such a reservation as is contem- 
plated by the acts of March 3, 1853, and July 23, 1866, afore- 
said, for which the State is entitled to indemnity for any 
sixteenth or thirty-sixth sections of land lost thereby; or 
should the reservations for public uses therein mentioned be 
held to include only reservations which had been created and 
established under the laws of the United States for govern- 
mental purposes ?” 

In considering these questions, I will vary their order and 
begin with an examination of the sixth section of the act of 
July 23, 1866, which declares that the act of March 3, 1853, 
‘shall be construed as giving the State of California the 
right to select for school purposes other lands in heu of such 
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sixteenth and thirty-sixth sections as were settled upon prior 
to survey, reserved for public uses, covered by grants made 
under Spanish or Mexican authority, or by other private 
claims, or where such sections would be so covered if the 
lines of the public surveys were extended over such lands, 
which shall be determined whenever township lines shall. 
have been extended over such land, and in case of Spanish 
or Mexican grants, when the final survey of such grants shall 
have been made.” * * * 

The inquiry is, whether the words “reserved for public 
uses” in that section were meant to include lands granted 
to the State of California by the swamp-land act of Septem- 
ber 28, 1850. 

It is to be observed that with all the other States to which 
both school and swamp lands have been granted by Con- 
gress the school-land grants are prior in date to the swamp- 
land grants. By reason of the priority of the former grants, 
the school sections in these States, where they happen to fall 
within a swamp, pass to the State as school land, not as 
swamp; and I am not aware of the existence of any general 
provision of law under which such State is entitled to indeimn- 
nity for so much of the swamp land within its borders as 
has been previously granted thereto for school purposes. 
Accordingly, where the two grants thus lap, these States sus- 
tain an apparent diminution pro tanto in the appropriation of 
lands made for the purposes named in the swamp grant. 

With the State of California, on the other hand, the swamp- 
land grant being prior in date to the school-land grant, where 
a school section is of a swampy character it goes to that 
State as swamp land, not as school. Hence, if the indemnity 
provision of the act of 1866 be construed as not including 
lands granted to the State by the swamp-land act, the result, 
where the two grants lap, would be this: the State of Cali- 
fornia would sustain an apparent diminution pro tanto in the 
appropriation of lands for the purposes named in the school- 
grant. 

Here the situation of the State of California would never- 
theless be one of ezuality with the other States referred to in 
cases where the two grants lap, the only difference beng 
that with the latter States there would be an apparent dim- 
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inution of the appropriation of land for one publie purpose, 
while with the State of California there would be an appar- 
ent diminution of the appropriation of land for another pub- 
lic purpose; yet as each State in those cases (7. é., where the 
two grants lap) would get the same quantity of land, in this 
respect they would all be on an equal footing. 

Should the mdemnity provision of the act of 1866, how- 
ever, be construed to extend to lands which passed to the 
State of California under the swamp-land grant, the situa- 
tion of equality above adverted to would not exist, but, on 
the contrary, one of inequality would appear. In cases where 
the two grants lap, California would get double the quantity 
of land to which the other States referred to would be enti- 
tled under similar circumstances. Such a result, it seems to 
me, could not have been contemplated by Congress. 

These considerations very strongly favor the view that the 
words ‘ reserved for public uses,” employed in the indemnity 
provision of the act of 1866, were not intended to be under- 
stood in so broad and general a sense as to cover lands 
granted to the State of California by the swamp-land act. 
And this view is, moreover, supported by the following 
facts: In the original draft of the bill, (Senate No. 343,) 
which atterwards became the law of 1866, it was by the sixth 
section thereof proposed to give the State of California the 
right “to select for school purposes other lands in leu of 
such sixteenth and thirty-sixth sections as were settled upon 
prior to survey, reserved for public uses, covered by swamp 
lands or grants made under Spanish or Mexican authority,” 
&e. Here it is fairly to be inferred, from the express men- 
tion of “swamp lands” in one of the clauses, that the words 
“sreserved for public uses,” occurring in the next preceding 
clause, were not used by the framers of the bill in so wide a 
sense as to include such lands, and that, but for the ex- 
press mention of such lands, these would not in their view 
fall within the indemnity provision by foree of those or any 
other words therein. On the recommendation of the Com- 
mittee on Public Lands, the Senate amended the sixth sec- 
tion of the bill by striking out the words “swamp lands or,” 
and, as thus amended, the section was ultimately enacted. 
(Cong. Globe, No. 72, p. 3078.) This action of the Senate, 
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Wwe may reasonably presume, was uitended to exclude from 
the bill any provision fur indemnity on account of swamp 
lands, in order to preserve the equality of the States, should 
it become a law, with respect to those cases where the school- 
land and swamp-land grants happen to lap. Such action 
could hardly have been intended for mere verbal correction, 
on the supposition that swamp lands were already compre- 
hended by the words “reserved for public uses,” and that 
the express mention thereof was unnecessary ; for mn the case 
of public grants the general rule is to construe them more 
strictly against the grantee, and those words, irrespective of 
the considerations above mentioned, might perhaps, without 
giving that rule undue prominence, be taken to apply only 
to reservations which are made for the use of the General 
Government, such as military reservations, Se. 

The conclusion I arrive at is, that the words “reserved 
for public uses,” as employed in the sixth section of the act 
of 1866, were not meant to cover those lands which passed 
to the State of California under the swamp-land act of Sep- 
tember 28, 1850—that they refer solely to reservations made 
for the purposes of the General Government. And the same 
words, occurring in the seventh section of the act of March 
3, 1853, must be deemed to have the same meaning and scope. 

In reply, then, to your second question, which, in fact, con- 
tains two distinct interrogatories, I have the honor to state, 
that in my opinion the first of these interrogatories requires 
a negative and the other an attirmative answer. and I so 
answer them. 

This renders a formal response to your first question unnec- 
essary. 

I am, Sir, very respectfully, 
| CHAS. DEVENS. 
Ilion. CARL ScCHURZ, 
Secretary of the Interior. 


LIMITATION UPON FILLING VACANCIES TEMPORARILY. 


The ten days’ limitation imposed by section 1°0 Rev. Stat. upon the tem- 
porary tilling of vacancies occasioned by death or resignation is to be 
computed from the date of the President's action. 
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DEPARTMENT OF JUSTICE, 
March 8, 1878. 


SiR: Referring to your oral inquiry of me, founded upon 
the letter to you of Hon. W. W. Upton, Acting First Comp- 
troller, whether under sections 178, 179, and 180 of the Revised 
Statutes he was authorized to continue in the discharge of 
the duties of that office, I have the honor to reply: 

It appears from his letter that ten days have now expired 
from the death of the First Comptroller, Mr. Tayler, but that 
such period has not expired since he was designated by the 
President to perform the duties of the oftice in consequence 
of the sickness and necessary absence of Deputy First Comp- 
troller Tarbell, and will not expire until the 15th instant. 

Under these cireunstances, I am of the opinion that the 
ten days referred to in section 180 must be computed from the 
date when the President acted, and that he, not having acted 
under the authority given him by the sections above mentioned 
until some time after the death of the First Comptroller, the 
ten days during which Mr. Upton’s appointment has force does 
not expire until ten days from the date thereof; that is, in 
the present case, until the 15th instant. 

I return the letter of the Acting First Comptroller and the 
appointment of the President to which he refers. 

Very respectfully, vour obedient servant, 
CHAS. DEVENS. 

Hon. JOHN SHERMAN, 

Secretary of the Treasury. 


BURLINGTON AND MISSOURD RIVER RATLROAD COMPANY. 


In the matter of a ciaim of the Buriineton and Missouri River Railroad 
Company of Nebraska, tor military transportation: .fdvised (after review 
of the act of May 15, 1256, chap. 2": sections 18, 19, and 20 of the act of 
July 2, 1264, chap. 215; section 6 act of July 1, 1852, chap. 120; and joint 
resolution of April 10, 1°69, which relate to the establishment of the 
road in Nebraska; and upon consideration of the provisions of the acts 
of June 16 and 22, 12°74, aud of March 3, 1275, forbidding the payment 
of nilitary transportation to a certain class of railroads, ) that payment 
be withheld from the company until its right thereto is judicially estab- 
lished. 
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DEPARTMENT OF JUSTICE, 
March 8, 1878. 

Sir: Yours of the 4th ultimo inquires whether or not the 
Burlington and Missouri River Railroad Company of Ne- 
braska is to be considered and treated as one of the land- 
grant roads coming within the terms of the acts of June 16 
and 22, 1874, and of March 3, 1875, forbidding the War De- 
partment to pay a certain class of railroads for military trans- 
portation. 

That this corporation did receive a grant of land is con- 
ceded; the only query is, whether or not the grant was 
coupled with any such condition as to preclude payment being 
made to it by your Department. 

The question is one by no means free from doubt. By act 
of May 15, 1856, chap. 28, the Burlington and Missouri River — 
Railroad Company of Jowa obtained certain lands in that 
State upon the condition that the use of the road by the Ied- 
eral Government should be “ free from toll or other charge” 
for transportation. (11 Stats., 10, sec. 3.) 

By act of July 2, 1864, chap. 216, sections 18, 19, and 20, this 
same “corporation, organized under and by virtue of the law o1 
the State of Iowa,” was authorized to extend its road through 
the Territory of Nebraska to a junction with the Union Pacitic 
Railroad. To enable that company “to construct that por- 
tion of their road herein authorized,” the right of way through, 
and of taking material from, the public lands traversed is con- 
ferred, and ten alternate odd-numbered sections per mile on 
each side of the road are given. (13 Stats., 364, 366.) These 
particular sections (chap. 216, sections 18, 19, 20) do not, of 
themselves, attach any express condition to the grant. The 
act, however, is merely amendatory of that of July 1, 1862, 
chap. 120, the sixth section of which gives the Government a 
preferred claim to the use of the roads there mentioned, the 
compensation for which is “not to exceed the amounts paid 
by private parties for the same kind of service,” and is to be 
applied toward the payment of the debt due to the United 
States on account of bonds given to aid the construction of 
the road. The Burlington and Missouri River Railroad Com- 
pany never received any assistance in this form. 
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By joimt resolution No. 13, approved April 10, 1869, the 
company to which the grant of July 2, 1864, chap. 216, sec- 
tions 15, 19, 20, was made, was authorized to assign the same 
‘to a railroad company to be organized under the laws of the 
State of Nebraska, with all the rights, powers, and privileges 
granted and conferred by said act, and subject to all the con- 
ditions and requirements therein contained.” (16 Stats., 54.) 

It will be remembered that the stipulation that govern- 
mental transportation should be free from all toll or other 
charge is not found in that act, but is attached to the original 
grant of May 15, 1856, chap. 28, section 3, (11 Stats., 10.) 

The prohibitory clause of the act of June 16, 1874, forbids 
the payment of any part of the sum thereby appropriated 
“for the transportation of any property or troops of the United 
States over any railroad which, in whole or in part, was con- 
structed by the aid of a grant of public land on the condition 
that such railroad should be 6a public highway for the use of 
the Government of the United States, free from toll or other 
charge,’ or upou any other conditions tor the use of such road 
for such transportation.” The deficiency act of June 22, 1874, 
omits this last clause, and only confines the prohibition to 
those roads over which troops and property were to be trans- 
ported free, while the act of March 3, 1875, returns to the 
phraseology of the act of June 16, 1874, but adds a pro- 
viso, making it inapplicable “to roads where the sole condi- 
tion of transportation is that the company shall not charge 
the Government higher rates than they do individuals for 
like transportation, and when the Quartermaster-General shall 
be satisfied that this condition has been faithfully complied 
with.”’ 

Many difticult questions arise from this complex legislation : 
Ist. Was the condition annexed to the original grant to the 
Iowa corporation confined to so much of the road as was 
built by its aid in that State, or would the right of free use 
attach to.the road if built through Nebraska by the Lowa cor- 
poration under the permission and by means of the further 
grants given it? 2d. If so, and it is admitted that a general 
trausfer of all rights and obligations would have put the 
assignee in the same position as the assignor, is the Nebraska 
corporation now subject to the duty of free transportation, 
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the only express declaration of the statute authorizing the 
assignment being that it shall assume all the obligations 
imposed by the act of July 2, 1864? 3d. Do the conditions 
of the act of July 1, 1862, chap. 120, section 6, attach to the 
grant to the Iowa road found in the act of July 2, 1864, chap. 
216, sections 18 to 20? If so, the appropriation act of June 
16, 1874, would prevent the application of any of the funds 
thereby provided to the payment for transportation over this 
road, and it might be argued that the provision for an allow- 
ance of credit, instead of a cash payment, affected the right to 
pay this road, though this is thought hardly a tenable objec. 
tion, as this corporation received no bonds from the Govern. 
ment. 

The head of any Executive Department is entitled to the 
opinion of the Attorney-General “ on any question of law aris- 
ing in the administration of his Department,” when such 
Opinion is necessary to enable him “and the heads of bureaus 
and other officers in the Departments to discharge their 
respective duties.” (Rev. Stats., sections 356, 357, and 361.) 

The duty here the subject of inquiry is that of paying for 
military transportation. From the language of the several 
prohibitory acts cited, authorizing suits to be brought by the 
railway companies in the Court of Claims, it is evident that 
Congress contemplated the judicial settlement of such ques- 
tions as might arise, which might be decided for one party or 
the other in that court, subject to aright of appeal to the 
Supreme Court. It is believed that the Attorney-General has 
performed the duty required of him when he has advised the 
Secretary of War (as he now does) that the questions per- 
taining to the claim of the Burlington and Missouri River 
Railroad Company in Nebraska, hereinbefore indicated, are 
sufficiently serious and doubtful fairly to call for the judicial 
consideration and decision for which these statutes provide. 

It is therefore advised that in the administration of the 
War Department, and in the discharge of its official duties by 
you and your subordinates, payment for military transporta- 
tion be withheld from this company until its right thereto is 
established and detined in the manner provided by law. 

This course is recommended more especially because the 
adoption of any erroneous legal construction in favor of the 
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road would inflict a lasting and irremediable injury upon the 
United States, whereas an error against the claimant only 
involves the loss of the temporary use of the money, and can 
speedily be corrected by an application to the court. 

The papers transmitted are herewith returned. 

Iam, sir, very respectfully, 
CHAS. DEVENS. 
Hon. GEORGE W. McCRAry, 
Secretary of War. 


LOSS OF REGISTERED MAIL MATTER. 


The Postmaster-General has no authority, under section 393 Rev. Stat., 
to negotiate a postal convention providing for the payment of indem- 
nity for the loss of registered articles or letters. To enable him to do 
so further legislation is required. 

DEPARTMENT OF JUSTICE, 
March 12, 1878. 

Sir: You inquire in your letter of the 11th instant whether 
a provision can be inserted in the treaty of October 9, 1874, 
or such other postal union treaty as may be hereafter made, 
by which the principle of paying indemnity for the loss of 
registered articles or letters can be admitted and such pay- 
ment legally executed by the Post-Office Department of the 
United States in accordance with such provision, in the absence 
of legislation authorizing the payment of indemnity for such 
josses in the United States domestic service. 

In reply, I have the honor to say that the authority given 
to the Postmaster-General by and with the advice and con- 
sent of the President to negotiate and conclude treaties or 
conventions under section 398 of the Revised Statutes is a 
limited one, and must be construed in connection with the 
remaining provision of the section, that he may reduce or 
increase the rates of postage on mail matter between the 
United States and foreign countries. Undoubtedly, by such 
a convention such reduction or increase may be agreed upon, 
and all matters may be provided for which are appropriate 
subjects of regulation by the Post-Oftice Department. But, 
in my opinion, authority is not thereby given to introduce a 
new principle into the legislation of the United States upon 
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the postal service, nor to provide for indemnity for any losses 
of registered letters or packages when no sueh provision has 
been made by the general law of the United States. If such 
an agreement were made, there exists no fund at the disposal 
of the Postmaster-General from which he could pay such 
indemnity, as the appropriations made for the service are for 
specific purposes or for contingencies immediately connected 
with such specific purposes. 

To answer your inquiry directly, therefore, it would require 
legislation in order that any such convention should be entered 
upon by the Postmaster-General by and with the advice and 
consent of the President. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 





Hon. DAVID M. KEY, 
Postmaster- General. 


CASE OF COMMANDER J. N. QUACKENBUSH. 


Q., a commander iu the Navy, having been tried and sentenced to dis- 
nissal from service by a naval court-martial, the record of the proceed- 
ings and sentence was subinitted to the President, who, on the 5th of 
June, 1874, approved the same. On the 9th of same month the Secre- 
tary of the Navy addressed a letter to Q. (then in Boston) informing 
him of the approval of the sentence, and stating that from that date 
(June 9, 1874) he would “cease to be an ofticer of the Navy.” On the 
12th of ame month the Secretary again addressed a letter to Q., ask- 
ing him to return the letter of dismissal, “On the &th of December fol- 
lowing the Secretary addressed a third letter to Q., stating that the 
sentence of the court-martial ‘* was, on the 9th day of June, 1874, miti- 
gated to suspension from rank, &c., to date from that day.” In the 
meantime, viz, on the 10th of June, 8., a lientenant-commander, was 
nominated to be a commander in the Navy, from the date last men- 
tioned, vice Q., dismissed, and this nomination was confirmed on the 
12th of June, and a commission issued to S. same day. 

Held: (1.) That the letter of the Secretary of the Navy of December 8 is 
satisfactory proof, not only of the mitigation of the sentence by the 
President, but that it was mitigated by him on the 9th of June. (2.) 
That the letter of dismissal, in execution of the sentence, forwarded by 
the Secretary on the 9th of June (it being manifest that the complete 
execution of the sentence, by means of that letter, could not take place 
on that day), was then revocable; and the mitigation of the sentence 
Was in effect a revocation of the letter. (3.) That it was competent to 
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the President, under the circumstances, tu mitigate the sentence when 
he did. (4.) That the subsequent appointment of S. could not render 
ineffectual the previous mitigation of the sentence. 

In view of the fact that the mitigated sentence has been put in execution 
by a former administration, by which all questions in the premises must 
be presumed to have then been fully considered: .{drised that this action 
be now treated as a final determination of the matter as regards the 


status of Q. 
DEPARTMENT OF JUSTICE, 
March 16, 1878. 


Sir: I have considered the questions presented in your 
letter of the 135th of December last, relative to the case of 
Commander J. N. Quackenbush, of the Navy. The facts of 
the case are briefly these: 

Commander Quackenbush having been sentenced to dis- 
wissal from service by a naval court-martial, the record of the 
proceedings and sentence of the court was submitted to the 
President, who, on the doth of June, 1874, by an indorsement 
on the record, approved the sentence. 

On the 9th of the same month the Secretary of the Navy 
addressed a letter to Commander Quackenbush, at Boston, 
informing him of the sentence of the court-martial and of its 
approval by the President, and stating that from that date 
(9th June, 1874) he would “cease to be an officer of the Navy.” 

On the 12th of June, 1874, the Secretary of the Navy again 
addressed a letter to Commander Quackenbush, at~Boston, 
asking him to return the order dismissing him from the Navy; 
and the latter returned the order to the Secretary under cover 
of a letter dated the 15th of June, 1874. 

On the 8th of December, 1874, the Secretary of the Navy 
again addressed a letter to Commander Quackenbush, at Bos- 
ton, stating that the sentence of the court-martial “was, on 
the 9th day of June, 1874, mitigated to suspension from rank 
and duty, on furlough pay, for six years, the suspension to 
date from that day.” And the Fourth Auditor of the Treas- 
ury was so notified the same day. 

On the 10th of June, 1874, Lieutenant-Commander Winfield 
S. Schley was nominated “to be a commander in the Navy, 
from the 10th of June, 1874, vice Commander John N. Quack- 
enbush, dismissed.” The nomination was contirmed June 12, 
1874, and a commission issued to him on the same day. 
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Upon this state of facts you inquire, ‘“‘ Whether it is compe- 
tent to admit parol proof or evidence that the President 
assented to the mitigation, on the 9th of June, of the sentence 
of dismissal; and, if so, whether the President had the power 
to so remit after the sentence of dismissal had been approved 
and duly executed and the vacancy filled?” 

Presuming that the first branch of your inquiry—that part 
of it which relates to the admissibility of “parol proof” that 
the President assented to the mitigation of the sentence on 
the 9th of June—is propounded with reference solely to the 
admissibility of the letter of the Secretary of the Navy of the 
8th of December as evidence of the fact just mentioned, I 
submit that this letter cannot properly be viewed in the light 
of mere parol evidence of such fact. It is an official docu- 
ment, pertaining to a matter which necessarily came within 
the official observation of the Secretary, and, regarded simply 
as such, is entitled to be received as at least prima facie proof 
of what is therein stated touching that matter; but being, 
moreover, an act which in contemplation of law proceeds from 
the President himself, it must be deemed to be evidence of 
the very highest order of the particular fact above referred 
to. The directions of the President respecting the mitigation 
of a court-martial sentence may be, and frequently are, given 
ore tenus, and left to be formally made known and carried out 
through the head of the appropriate Department. When 
this is the case, the orders or instructions of the latter, issued 
in discharge of that duty, constitute primary and, perhaps, 
conclusive evidence of what the directions of the President 
were. . 

A greeably to these views, the letter of the Secretary of the 
Navy of the 8th of December must be considered satisfac- 
tory proof, not only of the mitigation of the sentence by the 
President, but that it was mitigated by him on the 9th of 
June, the time stated in the letter—supposing, of course, that 
the power to mitigate might then have been exerted by the 
President. 

I come now to the remaining branch of the inquiry, which 
js aS to the power of the President to mitigate the sentence, 
after it had been “duly executed, and the vacancy filled.” 
If, indeed, the sentence had been duly and completely exe- 
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ented. Ww when the President gave his directions mitigating the 
same, (/. é., on the 9th of June,) in that case, the punishment 
being then already incurred, there would have been nothing 
left for the power of mitigation to operate upon, and such 
directions would consequently be productive of no effect. 
But I assume that the object of this branch of the inquiry is 
to elicit my opinion as to whether, in regard to the sentence 
referred to, the power of mitigation could be effectually exer- 
‘cised by the President at that period, under the peculiar cir- 
cumstances stated in your letter. The circumstances are: 

1. On the 9th of June a letter of dismissal from service, in 
execution of the sentence, was written by the Secretary of 
the Navy and forwarded to the officer, the latter being then 
at a distant point (Boston). 

There is nothing in this fact which precluded the Presi- 
dent from afterwards, on the same day, mitigating the sen- 
tence; as it is manifest that the complete execution thereof, 
by means of that letter, could not take place on that day. 
The letter was certainly revocable then, if not at even a still 
later period; and the mitigation of the sentence was in effect 
2a revocation of the letter. The letter required no act to be 
‘done in execution of the sentence, but was itself the act by 
which that was to be consummated—its receipt by the offi- 
‘cer, or What is equivalent thereto, being all that was neces- 
sary to make the act complete and effective. Yet if the 
letter was received by the officer, as it must have been, after 
the sentence was mitigated by tle President, though long 
before notice of the mitigation had been imparted to him, it 
‘should, I think, notwithstanding the latter fact, be regarded 
as having lost its virtue when so received, and as being then 
inefficient for the execution of the sentence. 

2, On the 10th of June Licutenant-Commander Schley was 
nominated to be a commander, “vice Commander J. N. 
Quackenbush, dismissed,” and the nomination was confirmed 
June 12, and a commission issued same day. 

. This nomination, following so closely upon the letter of 
dismissal written by the Secretary of the Navy, is appar- 
ently inconsistent with the subsequent statement by him 
that the sentence was mitigated at the time mentioned. It 
assumes, indeed, the complete execution of the sentence— 
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that the officer was thereby dismissed; and is an ofticial act 
based on that assumption. But it did not of itself directly 
affect or change the previous or then existing status of such 
officer. Thus, had the nomination been made after the ap- 
proval of the sentence of dismissal, but before auy thing was 
done in execution thereof, it could hardly be considered as 
constituting a sufficient execution of that sentence. 

So, the confirmation of the nomination, and the issue of a 
commission thereupon, did not necessarily produce any alter- 
ation of the status of the officer under sentence—did not exe- 
cute the sentence. I am not prepared to say that, had the 
issue of the commission taken place and the promotion of 
Schley thus been perfected, after the letter of dismissal was 
written and forwarded by the Secretary, and before any miti- 
gation of the sentence was directed by the President, such a 
condition of things might not have supervened as would pre- 
clude thereafter the revocation of that letter or the exercise 
of the power to mitigate the sentence; as, for instance, if the 
complement of the grade to which the appointment was made 
would be exceeded by the revocation. But according to the 
statement in the letter of the Secretary of the 8th of Decem- 
ber, the sentence was in fact mitigated on the day previous 
to the nomination of Schley, and three days prior to the issue 
of his commission; and, besides, it does uot appear that his 
promotion produced any excess. 

It may be that the “vice” in the nomination was made by 
inadvertence ; and, in view of the statement just adverted 
to, it cannot be regarded otherwise than as thus originating. 

The general result at which I arrive, upon this last branch 
of your inquiry, 18, (1) that it was competent to the President 
to mitigate the sentence on the 9th of June, although on the 
same day a letter of dismissal, in execution of the sentence, 
had already been written and sent off; (2) that the subsequent 
appointment of Schley could not paralyze or render inef- 
fectual a mitigation of the sentence made on that day. 

In this connection I will add, that these views appear to 
accord with the official action of the late administration of 
the Navy respecting this matter. By that action the miti- 
gated sentence was put in execution, and it has thus con- 
tinued ever since—the officer being thereby suspended for a 
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term of years not yet expired, instead of dismissed. It may 
reasonably be presumed that all questions in the premises, 
touching the power of the President to mitigate, the fact of 
mitigation, &c., were fully considered then, and, as is indi- 
cated by the action referred to, with like result as that above 
stated. That action may now be treated as a final determi- 
nation of the matter, as regards the status of Commander 
Quackenbush. 
I am, sir, very respectfully, 
CHAS. DEVENS. 
Hon. R. W. THOMPSON, 
Secretary of the Navy. 


LOST REGISTERED BOND. 


Where satisfactory proof is furnished that a registered bond, called in tor 
redemption, has been lost, payment thereof may be made upon a bond 
of indemnity being given by the owner in conformity with the require- 
ments of section 3705 Rev. Stat. 


DEPARTMENT OF JUSTICE, 
March 20, 1878. 


Srr: Herewith I submit for your consideration a reply to 
your note of yesterday, which states the following case and 
question : 

‘Section 3702 of the Revised Statutes provides that where 
it appears, &c., that any interest-bearing bond of the United 
States has, without bad faith, &c., been destroyed, “c., or so 
defaced as to impair its value to the owner, the Secretary of 
the Treasury shall, under certain regulations, issue a dupli- 
cate thereof; and it is further provided in the same section 
that when such destroyed or defaced bonds appear to have 
been of such a class or series as has been or may, before such 
application, &c., be called in for redemption, instead of issuing 
duplicates thereof, they shali be paid, &c. 

‘Section 3704 of the same statutes provides that whenever 
it is proved, &c., that any duly registered bond, &c., haS 
been lost or destroyed, &c., the Secretary shall issue a dupli- 
cate of such registered bond, ce. | 

‘This last-named section does not provide for the payment 
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of lost bonds called in where there is no evidence of their 
having been destroyed. 

Will you favor me with your opinion, whether, in case of 
satisfactory proof being furnished that a registered bond has 
been lost, through theft or otherwise, the bond ought to be 
paid, if 1t has been called in for redemption, upon a bond 
being given substantially in conformity with the requirements 
of section 3703 of said statutes ?” 

The difference between section 3702 and 3704 upon the 
point mentioned by you is that lost registered bonds are to be 
replaced by duplicates, whether they have been called in for 
redemption or not. Section 3704 does not draw the distinc- 
tion which appears in section 3702, and is based upon the 
circumstance that a lost bond has been called in. The phrase 
‘bearing interest,” of course, designates the class to which 
the paper must belong, and does not mean that interest is 
actually accruing at the time of application by the owner. 

Understanding that the section meant to be referred to in 
the question asked by you is 3705 and not 3703, it seems 
clear that such question should be answered in the affirmative. 

Very respectfully, 
S. F. PHILLIPS, 
Acting Attorney-General. 
The SECRETARY OF THE TREASURY. 


RESIGNATION OF INSANE OFFICER. 


The opinions of Attorney-General Cushing and Attorney-General Bates 
(see 6 Opin., 456, and 10 Opin., 229) to the eftect that, on general prin- 
ciples of law, the resignation of an officer while insane is to be 
deemed void, and that, although it may have been accepted without 
knowledge of the insanity, the acceptance can be recalled and the 
officer reinstated without a new appointment, reafiirmed; subject, 
however, to the following qualification, viz, that the Executive De- 
partment, after having accepted the resignation, has done no act which 
prevents the restoration of the statu quo without impairing or preju- 
dicing the rights of other officers acquired in consequence of such act. 

Where a resignation of an Army officer has been tendered and accepted 
without anything more, and a question of insanity afterwards arises, 
it 1s competent to the War Department to hear and consider evidence 
upon the question, and decide and act accordingly. 
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But where, after acceptance of the resignation and without knowledge. 
of the insanity, the place of the officer has been filled by appointment 
of another thereto, the resignation must be regarded as effective. 


DEPARTMENT OF JUSTICE, 
March 22, 1878. 


Sir: By your letter of the 5th ultimo you request my opin- 
ion upon the following questions : 

“1, Should this (the War) Department treat as absolutely 
void a resignation by an officer of the Army, tendered and 
accepted while such officer was insane ? 

‘2, In a case where such resignation was tendered by an 
insane officer in 1869, and accepted, and the place of such 
officer filled by a nomination to, and confirmation by, the 
Senate, is such insane officer in case of his recovery, or 
his guardian in case he remains insane, entitled to pay in the 
interim and for the period during which his successor has 
been paid? 

“3, Can this (the War) Department hear and consider 
evidence upon the question of insanity in such a case, and 
upon such hearing decide the same ?” 

In reply I have the honor to state: 

The authorities to which you refer me (6 Opin., 456, and 10 
Opin., 229) affirm that, on general principles of law, the resig- 
nation of an officer while insane is to be deemed void, and 
that, although it may have been accepted in the absence of 
any knowledge of the insanity, the acceptance can be recalled 
and the officer be restored to his place without reappoint- 
ment, the whole (the resignation and the acceptance) being 
treated as a nullity. The cases then under consideration 
arose in the Navy, but the same doctrine is eens to 
similar resignations in the Army. 

I concur fully in those views, subject, however, to this 
qualification, that the Executive Department, after having 
accepted the resignation, has done no act which prevents the 
restoration of the statu quo without impairing or prejudicing 
the rights of other officers acquired in consequence of such 
act. Thus if, after the acceptance of the resignation and 
before that Department has information of the insanity of the 
officer who tendered it, the place of the latter has been filled 
by the appointment of another thereto, the resignation mu st 























TO THE POSTMASTER-GENERAL. A7t 


Bond of Mail Bidder. 


re rn 





ee 


I think, be regarded as ettective; since in this case the former 
condition of things cannot well be restored, except by the 
displacement, and therefore to the prejudice, of the new 
appointee. Upon the same principle, it is settled that where 
the contract of a lunatic, entered into with a person who 
acted bona fide and without knowledge of the lunacy, has 
been executed or performed, it cannot afterwards be set aside. 
The confusion which the doctrine laid down by the authorities 
reterred to, if undertaken to be applied without the qualifi- 
cation mentioned, would be likely to introduce in the military 
service, seems to me to require that limitation upon its appli- 
cation. 

I am accordingly of the opinion that your first question 
should be answered in the affirmative, (this, of course, to be 
understood as subject to the qualification above stated,) and 
that your second question should be answered in the negative. 

If the “case” mentioned in the third question refers to that 
stated in the second, an answer to the former is rendered 
unnecessary by the response already given to the latter. In 
the case of a resignation tendered and accepted, without 
anything more, and in which a question of insanity after: 
wards arises, I am of the opinion that your Department may 
hear and consider evidence upon the question, and decide. 
and act in accordance therewith. (Compare 10 Opin., 229.), 

I am, sir, very respectfully, 
CHAS. DEVENS. 

Hon. GEORGE W. McCRARY, 


Secretary of War. 


BOND OF MAIL BIDDER. 


A bond which accompanies a proposal for carrying the mail, though actu-. 
ally signed by the parties thereto in one of the States, is to be regarded 
ag made at Washiugton, the intended place of delivery. 

Hence, where a married woman is on such a bond asasgurety for her hus- 
band, her capacity to enter into the contract for suretyship and thereby 
to subject her separate property to liability, must be determined by the 
laws of the District of Columbia. 

Under the laws of the District, a married woman cannot thus bind her 
separate property. 
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DEPARTMENT OF JUSTICE, 
Mareh 22, 1878. 

Sir: By your letter of the 7th instant, inclosing certain 
papers relative to the proposal of Mr. J. P. Price for carrying 
the mails of the United States, you inquire “ whether the 
bond which accompanies the said proposal, and is a part 
thereof, is rendered invalid by reason ef the signature of Mrs. 
Price as one of the bondsmen, she being the wife of the 
bidder.” . 

To this I reply that, in my opinion, the bond would not be 
rendered invalid by reason of the fact that she was the wife 
of the bidder, even if she was not competent to contract. It 
would still be a sufficient contract as against the other surety 
or sureties who might be upon it. 

As I presume, however, that your inquiry is rather as to 
the validity of Mrs. Price’s own signature than with reference 
to the validity of the bond itself, [ proceed to answer that. 

The first matter to be determined is whether or not this is 
to be considered as a contract made in Missouri, or as a con- 
tract made in Washington, as the laws of Missouri and of the 
District of Columbia may be different in regard to the capac- 
ity of married women to make contracts. Upon this point I 
am of opinion that the place of the contract must be consid- 
ered as Washington. Although the bond was actually signed 
in Missouri, it was there executed imperfectly, and only with 
the intention that it should be delivered in Washington and 
there acquire its validity. This view of contracts made else- 
where and yet intended to have force and effect at Washing- 
ton is maintained in the cases of Cox vs. The United States (6 
Pet., 172) and Duncan vs. The United States (7 Pet., 435). 

We must therefore inquire whether Mrs. Price was compe- 
tent to make a contract in Washington of suretyship upon 
the bond of her husband; because, even if we assume that by 
the law of Missouri she might properly do so, the validity of 
the contract is to be decided by the law prevailing in the Dis- 
trict of Columbia. 

On examining the laws of the District, it will be tound that - 
the capacity of a married woman to contract is much more 
limited than it is in some of the States, and probably more so 
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than in the State of Missouri, where, it would seem from an 
examination of the decision referred to by the counsel for 
Mr. Price, she might properly make such a contract. By the 
Revised Statutes, section 729, “any married woman may con- 
tract, sue, and be sued, in her own name in all matters hav- 
ing relation to her sole and separate property in the same 
manner as if she were unmarried.” The contracts which she 
may make under this statute, therefore, as if she were an 
unmarried woman, are those which relate to her sole and sep- 
arate property. She is not invested with a general capacity 
to contract by virtue of which she may subject her separate 
property to liability, but with the limited power of contract- 
ing only in relation to that sole and separate property. In 
my opinion, therefore, she is not authorized to make a contract 
of suretyship for her husband, and, if she enters upon such a 
contract, she will not thereby bind her sole and separate prop- 
erty, because it is not a contract having relation thereto. 
Much variety of decision may be found in regard to the 
right of married women to contract under the laws which 
have lately been passed in nearly all of the States of the 
Union. The conflict among these decisions may in many 
instances be reconciled by examining the statutes prevailing 
in the State where the decision is made, and I think it will be 
found that in those States where only the limited power is 
given with which she is invested by the laws of the District 
of Columbia, namely, that of contracting in matters having 
relation to her sole and separate property, it has always been 
held that she was not invested with a general capacity to con- 


tract and thereby to charge her separate property. (See- 


Athol Machine Co. vs. Fuller, 107 Mass., 487; Frecking vs. 
Rolland, 53 N. Y¥., 422; De Vries vs. Conklin, 22 Mich., 255; 
Conway vs. Smith, 13 Wis., 125; and Brookings vs. White, 49 
Me., 479.) : 

I have examined the marriage settlement of Mrs. Price, but 
it can hardly be contended that that would invest her with a 
greater capacity to contract than that which is given by the 
statute. 

Very respectfully, your obedient servant, 


CHAS. DEVENS. 
Hon. DAvip M. KEY, 


Postmaster-General. 
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BOUNTY TO COLORED SOLDIERS. 


The heirs or legal representatives of deceased colored soldiers enlisted 
during the rebellion, and borne on the rolls as slaves, are, by virtue of 
the act of March 3, 1873, chap. 262, (section 4723 Rev. Stat.,) entitled 
to bounty; the effect of that statute being to extend the provisions of 
the bounty acts alike to all colored soldiers, whatever their former 
status night have been. 


DEPARTMENT OF JUSTICE, 
‘March 26, 1878. 

Sir: In compliance with your request, which accompanied 
the two letters from F. W. Golladay, esq., sent to me by your 
direction in October last, I have now the honor to state my 
views upon the question suggested in those letters, viz: 
Whether the heirs or legal representatives of deceased colored 
soldiers enlisted during the rebellion, and borne on the rolls 
as “slaves,” are, by virtue of the act of March 3, 1873, chap. 
262, (section 4723 Revised Statutes,) entitled to bounty. 

The language of that statute (as contained in section 4723 
Rev. Stat.) is: “ All colored persons who enlisted in the 
Army during the war of the rebellion, and who are now pro- 
hibited from receiving bounty and pension on account of 
being borne on the rolls of their regiments as ‘ slaves,’ shall 
be placed on the same footing as to bounty and pension as 
though they had not been slaves at the date of their enlist- 
ment.” 

The purpose of this enactment, it seems to me, 1s to do away 
with the discrimination previously made between colored sol- 
diers who had been in slavery, and were borne on the rolls as. 
slaves, and other colored soldiers. Thus while bounty was al- 
lowed to the latter, and, in case of death before payment, to- 
their heirs or legal representatives, in the order prescribed by 
the bounty laws, it was wholly denied to the former. Both 
descriptions of colored soldiers appear to be placed by the 
statute upon an equality with respect to this liberality of the 
government. Those who were excluded from the benefits of 
the bounty laws for the reason that they appear on the rolls 
as slaves are thenceforth to be viewed as if that ground of 
exclusion never existed. This removal of the foundation for 
the above-mentioned discrimination leaves the provisions of 
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the bounty acts to extend and apply alike to all colored sol- 
diers, whatever their former status might have been. It fol- 
lows that in cases where, under the bounty laws, the heirs of 
deceased colored soldiers not appearing on the rolls as slaves 
would be entitled to bounty, in such cases the heirs of de- 
ceased colored soldiers borne on the rolls as slaves must also 
be deemed to be entitled to bounty; otherwise, it is sub- 
mitted, the latter description of colored soldiers would not 
stand on the “‘ same footing” as to bounty with those of the 
former description, and the object contemplated by the law 
not be fully carried out. 

I am therefore of the opinion that the question suggested 
in the letters to which you were pleased to refer to me should 
be answered in the affirmative. 

J] am, sir, very respectfully, 
CHAS. DEVENS. 

The PRESIDENT. 


DUTY OF ATTORNEY-GENERAL. 


The Attorney-General is not authorized, by the law creating and defin- 
ing his office, to give legal opinions at the call of either House of Con- 
gress or of Congress itself. His duty to render such opinions is limited 
to calls from the President and heads of Departments. 


DEPARTMENT OF JUSTICE, 
March 27, 1878. 

Siz: I have the honor to acknowledge the receipt of the 
following resolution, dated March 16, 1878: 

“* Resolved, That the Attorney-General of the United States 
be requested to inform the House of Representatives whether 
in his opinion the annual appointments of ten cadets at large 
made by the President of the United States respectively to 
the Military Academy and Naval Academy have been made 
im pursuance of law or by custom, and, if by custom, how 
long it has been construed as establishing such power of 
appointment.” 

I understand that the object of this resolution is not to 
elicit the facts connected with the appointments referred to 
in it; as, if so, it would no doubt have been addressed to the 
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War Department, the means of obtaining such facts being 
there and not in this Department. 

It is therefore desired, as I understand, that I should render 
a legal opinion upon the subject to which the resolution refers. 

In that view, I must reply that I am not at liberty to fur- 
nish the legal opinion contemplated. The authority of the 
Attorney-General to render his official opinion is limited by 
the laws which create and define his office, and does not per- 
mit him to give advice at the call of either House of Congress 
or of Congress itself, but only to the President or the head 
of an Executive Department of the Government. The absence 
of authority to respond to calls for legal opinions coming from 
sources other than those prescribed by law was early in the 
history of the Government suggested to the House of Repre- 
sentatives by the then Attorney-General, Mr. Wirt, (1 Opin., 
339,) and no change in this respect has been made by the law 
creating the Department of Justice. The view thus taken 
has been invariably observed by my predecessors, including 
Attorneys-General Taney, Crittenden, Bates, Evarts, and 
Williams. (2 Opin., 499; 5 Opin., 561; 10 Opin., 164; 12 
Opin., 544; 14 Opin., 17; 14 Opin., 177.) | 

I therefore feel that neither my high respect for the ex- 
press wish of your honorable body nor my earnest desire to 
comply with any request that it might make would warrant 
a departure in the present instance from the law and prece- 
dents which have heretofore been established. 

Very respectfully, | 
CHAS. DEVENS. 
The SPEAKER 
Of the House of Representatives. 


NEW POST-OFFICE BUILDING IN NEW YORK. 


The condition in the deed of the city of New York, conveying to the 
United States the site (viz, the lower part of the City Hall park) of the 
new post-office and court-house building, by which the title is sub- 
ject to forfeiture in case the ground conveyed ceases to be used for the 
purposes of a post-office and court-house or either, or in case it is 
used for any other public purpose, is uot violated by the occupancy 
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and use of some of the rooms in the new building by certain officers of 
the internal revenue, steamboat inspection, and other service under 
the control of the Treasury Department. 


DEPARTMENT OF JUSTICE, 
March 30, 1878, 

Sir: Referring to the inquiry in your letter of the 20th in- 
stant, relative to the condition contained in the deed of con- 
veyance from the city of New York covering the site of the 
new post-office and couri-house building erected there by the 
Government, a copy of which instrument accompanied that 
letter, I have the honor to reply: 

It appears in the recitals of the deed that by a resolution 
of the mayor, aldermen, and commonalty of the city, passed 
December 18, 1866, the premises (the lower part of the City 
Hall park) were authorized to be “sold and conveyed to the 
United States Government as a site or location for a post- 
office and court-house, and to be used by the said United 
States Government for said purposes exclusively, for the sum 
of five hundred thousand dollars, the conveyance to contain 
a provision that when the saine shall cease to be used for the 
purposes specified, or for some one of them, the title shall re- 
vert to and be reinvested in the mayor, aldermen, and com- 
monalty of the city of New York.” It is further recited that 
the United States ‘have agreed to purchase said premises 
upon the terms and conditions contained in said resolution 
and to accept a conveyance of the said premises upon the 
said terms and conditions.” : 

The deed then conveys the premises to the United States 
upon the following conditions, viz: “That the premises above 
described, and every part and parcel thereof, and any building 
that may be erected thereon, shall at all times hereafter be 
used and occupied exclusively as and for a post-office and 
court-house for the United States of America, and for no other 
purpose whatever, and upon the further condition that if the 
said premises shall at any time or times cease to be used for 
the purposes above limited or for some one of them, or if the 
same shall be used for any other purposes than those above 
specified, the said premises hereby conveyed, and all right, 
title, estate, and interest therein shall revert to and be rein- 
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vested in the said parties of the first part,” &c. This is fol- 
lowed by a clause for re-entry. 

You observe that since the erection of the public building 
upon the premises rooms therein have at various times been 
assigned by your Department for the use of certain officers 
connected with the secret service, the steamboat-inspection 
service, the internal revenue, «c., and you inquire whether 
the occupancy of these rooms by such officers is a breach of 
the said condition, and how this affects the title to the prop- 
erty. 

It will be seen that the resolution under which the sale and 
conveyance were made required such sale and conveyance to 
be upon condition that the premises should be used by the 
Government exclusively for the purpose of erecting a post- 
oftice and court-house thereon, the title of the Government to 
determine in the event of the premises ceasing to be used for 
either or both of those purposes. The condition here contem- 
plated is a condition subsequent, having reference to the use 
of the ground conveyed; and conditions of this sort, when 
they tend to defeat estates, are construed strictly. The ob- 
ject in view in requiring such condition would seem to have 
been to secure the permanent location of both the post-office 
and court-house at that particular point, and it may likewise 
have been to prevent the premises being used for any other 
public purpose than that of a site for the post-oftice and court- 
house. Thus the grantor, though willing to part with the 
property for the erection of a post-office and court-house 
thereon, may not have been willing to convey if the same was 
to be used as a site for a jail, an arsenal, or a custom-house. 
It does not appear to have also comprehended the regulation 
of the use of the post-office or court-house building itself fur- 
ther than that such building should be used as a post-office 
or court-house. Consequently, so long as the building is thus 
used, and maintains the character and answers the descrip- 
tion of a post-office and court-house building, there would, I 
think, be no breach of the condition contemplated in the res- 
olution if some of the rooms of the building, not needed for 
the post-oftice or the courts, were made use of by the Govern- 
ment for the accommodation of other branches of the public 
service. 
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The condition inserted in the granting part of the deed is 
apparently broader than that required by the resolution, in 
so far as it affects the building erected on the premises; but 
the clause of defeasance therein is not more comprehensive 
than what the resolution calls for. By this clause the title is 
subject to forfeiture only in case the ground conveyed ceases 
to be used for the purpose of a post-office and court-house, or 
either, or in case it is used for any other public purpose, as, 
for example, for the location of a custom-house or barracks, 
&c. The defeasance thus limits the breaches of the condition 
on which forfeiture may be claimed to those which concern 
the use of the ground. It makes of that condition substan- 
tially such a one as is contemplated by the resolution; and 
what I have said respecting the latter is equally applicable 
to the former. The premises do not, within the intent and 
meaning of that condition, cease to be used for the exclusive 
purposes of a site for a post-oftice and court-house building, 
where such a building and no other has been erected thereon 
and is occupied by the post-office and the courts, though some 
portion of the building itself is in the occupancy of Govern- 
ment officers not connected with the post-office or the courts. 

I am accordingly of the opinion that the use of some of the 
rooms in the post-office and court-house building in New York 
by the officers mentioned in your letter does not amount to a 
breach of the condition contained in the deed of conveyance 
referred to. 

But in case of a breach the title would not thereby become 
divested. It would require, in addition, an entry on the part 
of the city, or some act equivalent to an entry, made with a 
view to take advantage of the breach, in order to produce 
that result; and in the meantime the title would remain pre- 
cisely as 1t was before the breach. 

I am, sir, very respectfully, 
CHAS. DEVENS. 

Hon. JOHN SHERMAN, 

Secretary of the Treasury. 
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TRANSFER OF JURISDICTION. 

Consent of the legislature of Texas to the purchase by the United States 
of the building site recently acquired in the city of Austin was given 
by operation of a law of that State passed April 4, 1871. Held that such 
consent worked a transfer of jurisdiction over the site from the State to 
the United States when the title to the site became vested in the latter. 

DEPARTMENT OF JUSTICE, 
April 10, 1878. 

S1ir: To your inquiry of the 14th ultimo, as to whether juris- 
diction over the site for a public building recently acquired 
by the Government in the city of Austin, Tex., is now in the 
United States, I have the honor to reply: 

By a law of Texas, passed April 4, 1871, the consent of the 
legislature of that State is “given to the purchase by the Gov- 
ernment of the United States, or under the authority of the 
same, of any tract, piece, or parcel of land from any individ- 
uals, bodies politic or corporate, within the boundaries or 
limits of the State, for the purpose of erecting thereon light- 
houses and other needful public buildings whatever,” &c.; 
such consent “being in accordance with the seventeenth 
clause of the eighth section of the first article of the Consti- 
tution of the United States, and with the acts of Congress in 
such cases made and provided.” 

Under this law, which operates prospectively, and applies 
to any and all purchases for the purposes specified therein, 
as the same may from time to time be made, the consent of 
the legislature of the State of Texas to the acquisition of the 
site in question by the United States must be considered as 
having been given when the transfer of the title to the site 
became complete. Upon such consent the jurisdiction of the 
State ceased, and that of Congress attached by virtue of the 
Constitution; it being settled that all such jurisdiction as 
the Constitution contemplates may be gained by the United 
States in the mere consent of the State to the purchase. (See 
7 Opin., 629.) 

Iam accordingly of the opinion that jurisdiction over the 
site is now in the United States. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 

Hon. JOHN SHERMAN, 

Secretary of the Treasury. 
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CONTRACT. 

The Secretary of the Navy has not power, under the circumstances stated, 
to release a contractor from his undertaking to furnish (among other 
enumerated articles) ‘‘asaw, futtock, for boat-builders’ use, Knowlton’s 
patent,” to the several navy-yards. 

DEPARTMENT OF JUSTICE, 
April 12, 1878. 

Sir: Yours of the 5th instant asks if you have authority 
to release Mr. H. Lissberger from his contract to deliver— 
among other things enumerated in ‘Class No. 33,” to be sup- 
plied to the Norfolk navy-yard—‘a saw, futtock, for boat- 
builders’ use, Knowlton’s patent, complete in all respects.” 
The engagement extended to the other navy-yards also. 

Mr. Lissberger says his bid was based upon the idea that 
only a common saw-blade, costing &2.75, was to be furnished 
under the foregoing language. The patentee asks 82,150 for 
a ‘ Knowlton’s bevel scroll-saw,” &c., the articles required at 
the navy-yards. If Mr. Lissberger is right in asserting that 
this patented saw was not designated by the phraseology 
employed, he needs no release from an obligation into which 
he has not entered. Tliis opinion proceeds, therefore, upon 
the assumption that Mr. Lissberger is bound to furnish the 
Knowlton saw as being an article accurately described to bid- 
ders, and discusses only the precise question asked, whether 
you have legal authority to release him from this obligation. 

There were three other proposals for filling “Class No. 53” 
for these stuns, Viz: $2,325.55, $2,722.30, and 2,818.70. The 
disparity between these amounts and that named by Mr. Liss- 
berger ($1,032.15) sufficiently indicates that the other bidders 
did expect to furnish the required futtock-saw. Though its 
retail price is stated at *2,100, we may safely assume, for the 
purposes of this discussion, that 1t would be supplied for all 
the navy-yards at $2,000; but, if not, taking the full price 
($2,150) does not affect the argument. Deduct $2,000 from 
the other bids made, and we have $325.55, $722.30, and &818.70 
as the sums for which the competing bidders proposed to sup- 
ply the articles included in Class No. 53, exclusive of the saw. 
Subtract from Mr. Lissberger’s bid the $2.75 which he ex- 
pected to pay for a saw-blade, and you have $1,029.40 as the 

ol P 





482 HON. §. F. PHILLIPS 


Chicago, Burlington and Quincy Rallroad Company. 





price placed by him upon the other articles in that class. If, 
therefore, he is now released as to this item, the award will, 
in effect, have been made to the highest instead of to the lowest 
bidder. Such a result is so adverse to the evident legislative 
intent, that it is not considered that the power to accomplish 
it lawfully exists. It is not the compromise of a doubtful 
claim, nor the settlement of a contract departed from by 
mutual consent for the benefit of the Government. Power 
to do these things must be conceded to the Secretary of the 
Navy. (United States vs. Corliss Steam-Engine Company, 
91 U. S., 321.) But it is asked that the contractor shall, 
without any consideration therefor, be released from the full 
performance of his contract, and from the delivery of an arti- 
cle still required by the necessities of the Government, when 
(as before observed) the effect of such a course will be to give 
the contract to the highest bidder as to all supplies furnished 
under it. This would be virtually to give away the public 
property and funds, and to disregard the law relating to the 
award of contracts. My opinion is that you have not the 
lawful power to grant the relief desired. 
Very respectfully, your obedient servant, 
| CHAS. DEVENS. 
Hon. Rh. W. THOMPSON, 
Secretary of the Navy. 


CHICAGO, BURLINGTON AND QUINCY RAILROAD COMPANY. 


Upon the facts stated, the mail transportation performed by the Chicago, 
Burlington and Quincy Railroad Company subsequently to July 1, 
1875, was (not service under a contract, but) ‘‘ recognized service” ; and 
the action of the Postmaster-General, on the 16th of October, 1876, abat- 
ing the rate payable to the company 10 per centum, in accordance with 
the provisions of section 1 of the act of July 12, 1876, chap. 179, was 
proper. 

DEPARTMENT OF JUSTICE, 
April 13, 1878. 
Sir: Yours of the 25th ultimo, idiivenaed to the Attomey - 

General, referring to a claim by the Chicago, Burlington and 

Quincy Tidiroad Company, has been duly considered by me, 

and herewith I submit a reply : 
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The facts upon which the question is based are presented 
in a letter of the Second Assistant Postmaster-General, ad- 
dressed, on the ith of July last, to the Assistant Attorney- 
General of the Post-Office Desactnen t, inelosed in your 
communication. They are, in brief, as follows: 

The company above mentioned proposing to carry the mails 
over certain specified routes, from July 1, 1875, to June 30, 
1879, compensation for such service was fixed, in accordance 
with the provisions of the act of March 3, 1873, at $72,215 
per annum, and accordingly cdntracts were sent out (October 
14, 1875) to be executed by the company. On the 11th of 
January, 1876, the president of the company asked that serv- 
1ce mien be recognized without execution of contract, and 
on the next day an order was issued by the Postmaster- 
General to the Second Assistant substantially as follows: 
‘Waive execution of contracts, and authorize Auditor of the 
Treasury tor the Post-Office Department to pay the Chicago, 
Burlington and Quincey Railroad Company quarterly for car- 
rying the mail, &c., at the rate of $72,215 per annum, c., 
until otherwise onler ed, subject to fines and deductions.” The 
Auditor thereafter aude payments for the service performed 
by the company accordingly until an order was issued (Octo- 
ber 16, 1876) to abate the rate above specified 10 per centwm, in 
accordance with the provisions of the first section of the act of 
February 12, 1876. On the 6th of February, 1877, the blank 
contract which had been sent out for execution by the com- 
pany, and whose execution had subsequently been ccaived, 
was returned signed by its then president, \c., and also cer- 
tified upon the 3d of February,1877. The Post-Oftice Depart- 
ment, however, refused to execute the paper, on the ground 
that the contract had by mutual consent been set aside. 

The question made upon the above statement is, whether 
the company is to be considered as performing the service 
under contract, or merely by recognition—a determination of 
the point being important in view of the course in the Post- 
Oftice Department by which the provisions for deduction in 
the act of July 12, 1876, are considered not applicable to rail- 
roads performing service under a contract existing at the time 
of the passage of such act. 

The phrase recognized service applies to cases in which the 
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Postmaster-General, instead of entering into executory con- 
tracts with mail carriers, delivers the mail to them, and set- 
tles the compensation for the service at the end of the quar- 
ter by recognizing it as done on behalf of the government. 

I have considered the various provisions upon contracts 
for carrying the mail in sections 403, 404, 3941, et seq., of the 
Revised Statutes, and am of opinion that they require execu- 
tory contracts for that purpose to be made in writing, signed 
by the contractor. In general, contracts for that purpose 
(see also the universal policy upon public contracts in sec- 
tion 3709) must be made after due advertisement, and the 
requirements (express or implied) that contracts so made 
shall be in writing are frequent. The provision in section 
3942 that contracts with railway companies may be made 
“without advertising for bids” 1s exceptional only to that 
extent. The policy of recognizing mail contracts to be in 
writing, and signed, does not turn upon the circumstance 
that they are based upon bids. It is evidently a general 
policy, that for reasons of adininistration operates upon most 
contracts made with the United States, and that, moreover, 
in instances like the present, accords with a similar rule as 
regards contracts not to be executed until after a year or more 
which prevails generally in commercial States. 

This, of course, does not prevent the United States from 
being under obligation, ex cequo et bono, to pay for benefits 
already appropriated by them in the absence of previous express 
contract. That obligation is admitted here, and indeed is no 
more than a general expression for what in the present case 
is called recognized service. In such ‘eases the parties trans- 
act business In confidence that when the labor has been done 
the United States will make just compensation. Just compen- 
sation is the measure of damages in all cases where no execu- 
tory contract, or, What 1§ the same thing, no valid executory 
contract has been made for the rate of compensation; and 
parties who have to adjust such compensation must, among 
other circumstances, consider any statute in regulation thereof 
_in force during the time that the labor was being performed. 
In the absence of a contract fixing compensation, statutory 
detinition of what is just’ must be applied whenever com- 
petent. 
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In my opinion the papers show that the parties did not 
intend to bind themselves by a contract (as distinguished 
from recognized serrice). Recognized service was the footing 
upon which they had been connected previously to July 1, 
1875. At that date commenced the regular term for four- 
years’ mail contracts in Ilimois. Accordingly the Postmaster- 
reneral proposed to make a contract at a compensation deter- 
mined by a recent reweighing of the mails carried by the 
company; and the usual contract in printed form was ten- 
dered to it. A short while afterwards its president applied to 
be allowed to go on under recognized service. Immediately 
thereupon an order, the substance of which is given above, 
was issued. Whatever is doubtful in the language of that 
order is to be explained by the context, t. ¢., amongst other 
things, by the application to which it was in reply. This 
appleation was for recognized service. The order, taken alone, 
may at all events very well refer to such service; and there- 
fore, read as a reply, does reter to it. For interpreting it we 
must bear in mind that it is language addressed in due order 
by one official of the United States to another for the pur- 
pose of regulating official conduct, and therefore is subject 
to all the contingencies which usually attend such communi- 
cations, amongst others, that of being changed upon due con- 
sideration. It is not language of contract, or calculated to 
give rise to an estoppel in pais. 

The following observations upon its language seem to be 
proper and pertinent: 

As the execution was in law the making of this contract, 
nothing material can be argued from that form of expression. 
The phrase “unless otherwise ordered” reters to some 
future communication to either the Auditor or the Second 
Assistant. The word (ordered) suggests that such communi- 
cation was to be to the former officer rather than to the latter, 
whilst other circumstances indicate that it was to be to the 
latter. But it is not important here to decide this matter. 
In the former case the order issued to the Second Assistant 
meant that he should then (it being just after the close of a 
quarter) and thereafter, at the close of other quarters, “unless 
otherwise ordered,” authorize (see Revised Statutes, section 
406 for the importance of this) the Auditor to pay the com- 


ee ee = ae ee ee ee ee ee ue ee 








486 HON. CHARLES DEVENS 


Expenses of Witness. 


pany at a specified rate, &c.; in the latter it meant that the 
Auditor should receive the order as continuing for other quar- 
ters besides the one just closed, ‘“‘ unless otherwise ordered.” 
Whether the “waiver” mentioned in the order was also to 
be continued subject to a future order is immaterial, as at all 
events that state of things could not be ended, and by the 
order was not intended to be, except at the will of the party. 
who allowed it, ¢. ¢., the Postmaster-General. 

As regards the rate of pay specified in the order, it is plain 
that the Postmaster-General assumed the power to give 
future instructions as to that; and as no previous contract 
prevented, such assumption was competent, not only as re- 
gards his official subordinates, but as to the carrier. 

Upon the whole, I am therefore of opinion that the action 
of the Postmaster-General on the 16th of October, 1876, re- 
ducing the rates payable the Chicago, Burlington and Quincy 
Railroad Company for mail service was correct. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Acting Attorney-General. 
The POSTMASTER-GENERAL. 


EXPENSES OF WITNESS. 


Expenses necessarily incurred by an officer of the Army as a witness for 
the Government in judicial proceedings before the civil authorities 
are allowable under section 850 Rev. Stat., and payable from the judi- 
clary fund. 

The prohibition in that section against the allowance of mileage applies 
as well to military as to civil officers who may be sent away on such 
service. 

DEPARTMENT OF JUSTICE, 
April 15, 1878. 
Sir: I have considered the application of Second Lieut. 

T. A. Touey, Sixth Cavalry, to be reimbursed expenses in- 

curred by him as a witness for the Government before the 

United States commissioner and the grand jury at Tucson, 

Ariz., which, with other papers relating thereto, was received 

under cover of your letter of the 12th ultimo. 

The necessary expenses thus incurred may, in my opinion, 
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be allowed him under section 850 of the Revised Statutes, 


and paid out of the judiciary fund; but in order to do this 
they must be “stated in items and sworn to, in going, return- 
ing, and attendance on the court.” I think, however, that 
the prohibition in that section against the allowance of mile- 
age applies as well to military as to civil officers who may be 
sent away on such service. 

The papers mentioned are herewith returned. 

I am, sir, very respectfully, 
CHAS. DEVENS. 
Hon. GEORGE W. McCRAry, 
Secretary of War. 


CLAIM OF CHARLES M. FAIRMAN. 


C. and F. borrowed from W. a flat-boat, to use in repairing a dredge-boat 
belonging to the United States, employed in improving the Ohio River. 
By direction of a subordinate officer of engineers the tlat-boat was 
used in removing a wreck, the removal of which had been ordered by 
the engineer officerin charge of the Ohio River improvement, who, how- 
ever, did not direct the flat-boat to beso used. W. subsequently brought 
suit against C. and F. for this unauthorized use of his property, and 
recovered judgment against C., the amount of which F. (being on the 
bail-bond of C.) was ultimately compelled to pay. F. claims reimburse- 
ment of the amount from the Government: Held that the payment by 
}F. was in satisfaction of damages recovered for a private boat, in re- 
spect to which the United States was under no liability whatever; and 
that, even if it were a valid claim, it is not within the scope of the 
appropriation for the Ohio River improvement. 


DEPARTMENT OF JUSTICE, 
| April 15, 1878. 
Siz: TL havé examined the papers transmitted to me with 
your letter of April 6, requesting my opinion whether the 
claim of Charles M. Fairman can be audited and decided upon 
by the accounting officers of the Treasury, and whether any 
balance that may be found due him ean be paid out of the 
appropriation for the improvement of the Ohio River. 
The facts appear to be briefly these: E. J. Carpenter bor- 
rowed of one Wolf, of Pittsburgh, a flat-boat, to be used in 
connection with the repair of the United States dredge-boat 
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Ohio, of which Carpenter was assistant engineer. While thus 
in possession of the flat-boat, by direction of Lieutenant Ma- 
han, United States engineer, employed on the Ohio River 
improvement, Carpenter used her to assist in the removal 
of a wreck from the river and in transporting to Pittsburgh 
the machinery and cargo taken from the wreck. The removal 
of the wreck had been ordered by Colonel Merrill, the United. 
States engineer officer in charge of the Ohio River improve- 
ment; but the direction to use the flat-boat emanated from 
Lieutenant Mahan. | 

Afterwards Wolf, the owner of the flat-boat, brought suit 
against Carpenter and Fairman for trover and conversion of 
the boat by this unauthorized use of her, in which suit they 
were both arrested and gave bail, Carpenter and Fairman ex- 
ecuting the bail-bond as principals. Fairman had no connec- 
tion with the matter, and when he executed the bond did so 
upon the statement of the then United States attorney for 
the district, who assured him that the Government would pro- 
tect him against loss. At the trial, Fairman obtained a ver- 
dict in his favor, but judgment was rendered against Carpen- 
ter for $874.78, from which an appeal was taken to the State 
supreme court, where the judgment was affirmed with costs, 
amounting in all to $1,116.31, which Fairman, through his lia- 
bility on the bail-bond, was compelled to pay. It is for this 
sum that he seeks reimbursement from the Government. 

The payment made by Fairman was in Satisfaction of dam- 
ages recovered for a private boat, in respect to which the 
United States was under no hability whatever. As to the 
assurance of the United States attorney to Fairman that the 
Government would indemnify him against loss, it was made 
without any authority, as Fairman must have known, or must 
be assumed to have known. Fairman’s payment of the judg- 
ment, therefore, did not make him in any sense a creditor of 
the United States; and consequently the auditing and allow- 
ance of this claim is, I think, clearly beyond the scope of the 
powers of the accounting officers of the Treasury, which are 
limited to the settlement of accounts between the Govern- 
ment and its creditors or debtors. 

Even asswining Fairman to have a valid claim against the 
Government for reimbursement, I should consider the subject- 
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matter of it as entirely beyond the scope of the appropria- 
tion for the improvement of the Ohio River, 

The case is one of those in which the claimant can obtain 
redress only by an appeal to the justice of Congress. 

The papers accompanying your letter are herewith returned. 

Very respectfully, your obedient servant, 
CHAS. DEVENS. 
Hon. GEORGE W. McCrary, 
~ Secretary of War. 


























OPINIONS 


OF 


OFFICERS OF THE DEPARTMENT OF JUSTICE 


*APPROVED BY THE ATTORNEY-GENERAL. 


DUTY ON CHICORY-ROOT. 


Under section 2504, Rev. Stat., which imposes a duty of one cent per 
pound on {‘‘chicory-root, ground or unground,’”’ and five cents per 


pound on ‘chicory-root, burnt or prepared”: Held that ‘‘chicory- 
root, ground” (though burnt previous to being ground), is liable to a 
duty of one cent a pound. 


DEPARTMENT OF JUSTICE, 
May 17, 1875. 
Sir: At the instance of the Attorney-General, I have con- 
sidered your communication of the 11th instant and its in- 


closures, relating to the duty upon “ ground chicory-root ” 
under the provisions of the Revised Statutes, section 2504, 
(p. 478,) and herewith I submit my opinion thereupon. 

The paragraph in question, so far as pertinent, is as follows : 

‘‘Chicory-root, ground or unground, one cent per pound;” 
‘‘chicory-root, burnt or prepared, five cents per pound.” 

The difficulty as to construction arises from the fact, stated 
by you, that chicory-root cannot be ground without having 
been previously burnt. | 

The former clause of the passage above quoted from the 

* Nore.—Seetion 358 of the Revised Statutes provides as follows: “Any 
question of law submitted to the Attorney-General for his opinion, except 
questions involving a construction of the Constitution of the United States, 
may be by him referred to such of his subordinates as he may deem ap- 
propriate, and he may require the written opinion thereon of the officer 
to whom the same may be referred. If the opinion given by such officer 
is approved by the Attorney-General, such approval, indorsed thereon, 
shall give the opinion the same force and effect as belong to the opinions 


of the Attorney-General.” 
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customs act of June 6, 1872, (17 Stat., 231.) The latter clause 
was not contained in the revisal reported to Congress by the 
commissioners, (vol. 1, p. 1203,) but was inserted after the 
work had left their hands. 

It seems plain that where an article is included, as an ob- 

ject of taxation, within various provisions of a revenue act, 

-guch provisions imposing different taxes thereupon, if the. 
description of such article in one provision be more specific 
than in another, such former provision is that which is to 
be enforced. Here the description in the former clause, viz: 
‘‘chicory-root, ground,” is absolutely precise as to the article 
now under consideration. Such clause, therefore, is entitled to 
preterence of application as to that article, in a contlict be- 
tween it and some other clause, the description in which, by 
deduction or otherwise mdirectly, is found to mean the same 
thing. 

Supposing, however, the above clauses to contain equally 
specific descriptions of the article, we have a case before us 
coming under a well-known principle for construing contra- 
dictory tax acts, viz: that where, after all has been said that 
.ean be, doubt remains as to the extent to which the legisla- 
ture intended to tax an article, such doubt is to be resolved 
in favor of the tax-payer. (United States vs. Isham, 17 Wall., 
p. d04.) 

I therefore am of opinion that under section 2504 of the 
Revised Statutes “ground chicory-root” is liable to a duty 
of only one cent per pound. 

With great respect, your obedient servant, 


S. F. PHILLIPS, 
Solicttor-Generat. 
The SECRETARY OF THE TREASURY. 


Approved. 
EDWARDS PIERREPONT. 


‘“SAWED TIMBER” AND “SAWED LUMBER.” 


By act of March 2, 1861, section 20, a duty of 20 per centum at valorem 
was laid on “‘ sawed timber”; and by act of June 6, 1872, section 1, a 
certain duty per thousand feet was imposed on ‘sawed lumber.” The 
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Treasury Department construed the latter provision to supersede the 
former. Both provisions were, however, subsequently re-enacted in 
section 2504 Rev. Stat: Held that the construction of the Treasury De- 
partment was correct, and that the mere bringing forward into the 
Revised Statutes of the two provisions has not changed the previous 
state of the law. 

Semble that the original dates of the provisions of the Revised Statutes 
must be considered in determining their effect upon each other, and 
that a previous decision of a court or a Department based upon the 
circumstance that one such provision is an earlier, and the other a later, 
expression of the will of Congress, binds as mucl. as ever. 


DEPARTMENT OF JUSTICE, 
| June 19, 1875. 

Siz: Yours of the 8th instant, addressed to the Attorney- 
General, in reference to the duty on timber sawed and that 
on sawed lumber has been considered. 

The question arises in construing the 23504th section of the 
Revised Statutes, which has brought forward (p. 473, Sched. 
K) from the act of 1861 a paragraph levying a tax of 20 per 
cent. ad valorem upon timber sawed, and from that of 1812 
another paragraph levying a different tax upon sawed lumn- 
ber. 

Before the enactment of the Revised Statutes, Secretary 
Boutwell had decided (December, 1872) that upon this point 
the act of 1872 had superseded that of 1861, 7. ¢., in effeet 
that sawed lumber in the latter and sawed timber in the 
former meant the same thing. 

I understand that the circumstance that both provisions 
have been brought forward into the Revised Statutes has oc- 
easioned a doubt whether that decision should be followed 
hereafter. 

I subnut for your consideration that if the Revised Stat- 
utes, by so bringing forward the above paragraph, has changed 
the previous condition of legislation upon these topics, then 
vou are not under any obligation by the act of March 3, 1875, 
referred to in yours of the 8th instant, to ask the concurrence 
of the Attorney-General in your conclusions as to the present 
duties upon the articles above mentioned; as in such case 
the exact question before you has never been heretofore passed 
upon by a Secretary of the Treasury. 

It, however, the state of the law is the same now as in 
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December, 1872, inasmuch as the question whether sawed 
timber and sawed lumber in the customs act above cited 
mean the same thing exactly is a mixed question of fact and 
law, for the ascertainment of the former element in which I 
have no special facilities, it is a matter which seems to me to 
be so doubtful that I do not feel warranted in advising that 
the former decision be overruled. 

I apprehend that the mere bringing forward into the Re- 
vised Statutes of the paragraph from the act of 1861 above 
mentioned has not changed the previous state of the law. 
Without proposing to lay down a theory in regard to the 
effect of the Revised Statutes upon the legislation in force at 
its adoption, it seems to me that one rule must be, that the 
original dates of its provisions are to be considered in deter- 
mining their effect upon each other; therefore, that a previous 
decision of a court or a Department based upon the circum- 
stance that one such provision is an earlier and the other a 
later expression of the will of Congress binds as much as ever. 
Although changes plainly expressed in revisions of statutory 
law are to have due effect given to them, yet it is a rule ot 
interpretation that mere changes of phraseology, &c., have 
no effect (Sedgwick on Statutory and Constitutional Law, p.. 
428), because ‘“‘revision” by itself does not suggest the idea 
of change. In the present instance, the commissioners (and 
following them Congress) would probably include in the 

fevised Statutes all provisions which they were not sure had 
been repealed by later provisions. 

This seems to be suggested by the words of the act of 1866 
(14 Stat., 74) which created the commission. It authorized 
them only (section 1) “‘ to revise, simplify, arrange, and con- 
-solidate all statutes of the United States, general und perma- 
nent in their nature, which shall be in force at the time such 
commissioners may make their final report,” and to that end 
(section 2) to bring together all statutes and parts of stat- 
utes which from similarity of subject ought to be brought 
together, omitting redundant or obsolete enactments, and mak- 
ing such alterations as may be necessary to reconcile the con- 
tradictions, supply the omissions, and amend the imperfections 
of the original text.” 1t will be observed that the alterations 
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therein authorized direct the attention of the commissioners 
not to the law, but to the text, 7. e., as I understand it, to the 
class of alterations commonly called clerical. And although 
in considering the Revised Statutes we must not forget that 
it is at least the work of a body (Congress) having full power 
to change the law at its pleasure, yet where there is doubt 
whether a change has been made, it is also to be observed 
that in section 5505 Congress declares that “the foregoing 
seventy-three titles embrace the statutes, &c., as revised and 
established by commissioners appointed under an act of Con- 
gress,” i. é., in effect as revised, &c., by commissioners not 
authorized to change the law. There may be cases where 
substantial changes of language leave no doubt that the law 
has been changed, but I think that the generai presumption 
is otherwise, and that this presumption prevails where, as 
here, the only argument. in favor of change is the reproduc- 
tion of a provision which theretofore had not been expressly 
repealed, but had been, as it were, evacuated by a later pro- 
visien, which latter is also reproduced. 

I inchne to think that the decision of December, 1872, is 
correct. The statute of 1872 provides for both sawed lumber 
and timber squared or sided. The question is, what room is 
lett for timber sawed ? Admitting the suggestion that timber 
is to be confined to the larger descriptions of lumber, and 
bearing in mind that the act of 1872 expressly includes 
deals” in the term lumber, what distinction is to be taken 
between “timber squared or sided” on the one hand, and 
‘‘ timber sawed ” on the other, except that the former includes 
also timber hewn, this latter phrase being also specifically 
reproduced in the Revised Statytes? I observe that whilst 
wood was dutiable in Great Britain, it was denominated 
‘wood and timber,” (sec. 100, Statutes at Large, p. 78, &c., 
&c.,) and in no case lumber. Indeed, the latter word does not 
occur (in the American sense) in any English book of refer- 
ence that I have consulted. So, also, it does not occur in the 
United States customs act of March 2, 1861, (‘‘ timber” only 
being used,) or in any customs act before that of 1872. In 
the latter it is the term oftenest used, timber occurring only 
in the connections timber squared or sided. 

Upon the whole, I repeat that I have found nothing, by 
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reading or otherwise, which justifies me in advising that the 
former decision be overruled. 
Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF THE TREASURY. 


Approved. 
EDWARDS PIERREPONT. 


MILEAGE OF ARMY OFFICERS—SEA TRAVEL. 


Under section 24, act of July 15, 1570, chap. 294, Army officers traveling 
abroad upon public business (their transportation not being furnished 
by the Quartermaster’s Department, or on a conveyance belonging to 
or chartered by the United States) were entitled to mileage at the rate 
of 10 cents per mile for sea travel as well as for land travel. 

The rule which forbids mileage for sea travel to naval officers under the 
second section of the act of March 3, 1835, chap. 27, does not apply to 
or govern questions of mileage to Army officers under the act of 1870. 


DEPARTMENT OF JUSTICE, 
July 6, 1875. 


Sir: The facts upon which is based the question put by 
you to the Attorney-General, at the instance of the Second 
Comptroller of the Treasury, in a communication of the 28th 
ultimo, are briefly as follows: 

In settling the accounts of Colonel Barnard and other Army 
officers, who, in the summer of 1870, had been ordered to Eu- 
rope upon public business, the Second Comptroller of the 
Treasury, under the act of 1870, allows mileage at the rate of 
10 cents per mile for land travel abroad, but rejects mileage 
for sea travel, allowing on the latter item only actual steamer 
fare. 

The act of 1870, (chap. 294, sec. 24,) which has since been 
repealed, (by the act of 1874, chap. 285, sec. 1,) as to the mat- 
ter before me, is in these words: “ When any officer shall travel 
under orders, and shall not be furnished transportation by 
the Quartermaster’s Department, or on a conveyance belong- 
ing to or chartered by the United States, he shall be allowed 
10 cents per mile, and no more, for each mile actually by him 
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traveled under such order, distances to be calculated aceord- 
ing to the nearest post routes.” (16 Stat., 320.) The act of 
1874 allows thereafter only actual traveling expenses. 

Colonel Barnard and the other officers referred to above, 
while the act of 1870 was in force, received from the regular 
officer mileage for both land and sea travel, and upon passing 
their accounts the question now is upon their obligation to 
refund. 

This question turns upon a construction of the above stat- 
ute, either by its words, or by a prolonged and mniform course 
of action in the office called upon practically to give it opera- 
tion. That mileage is intended by Congress to repay actual 
expenses cannot affect the question, because the statute is in 
the same sense also a declaration that these expenses in every 
case where it apphes actually amount to the mileage. In 
other words, in such ease we cannot go behind the sum al- 
lowed by the statute and inquire into the actual expenditure. 
As the act is of a very late date, there could hardly exist a 
course of action sufficient to control plain language. In fact, 
as I understand from the paper inclosed with your communi- 
cation, Colonel Audenried’s case, decided on the 31st of July, 
1874, is the tirst of the series. 

There has, however, been a course of action in regard to a 
like class of claims under an act similarly worded, viz, claims 
by naval officers for mileage under the act of 1835, chap. 27, 
sec. 2, (4 Stat., 797,) which, after providing that certain al- 
lowances for such officers shall be all that shall be received 
by them, excepts allowances “for traveling expenses when 
under orders, for which 10 cents per mile shall be allowed.” 
The course of action there, based on an order published by 
the Fourth Auditor in 1835, has, in regard to sea travel, al- 
lowed no more than actual expenses. After this lapse of 
time very high respect is due to that course of action, acqui- 
esced in, or unsuccessfully resisted, as it has been by the 
very intelligent and influential class upon whose interests it 
has operated. Consideration is likewise due to it in analo- 
gous cases, it being proper that the accounts of the Govern- 
ment shall be kept upon some common principle; and some 
thing being due also to the presumption in such cases that 
a course of office becomes known to Congress, and therefore 
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that like legislation in analogous eases is intended to produce 
like results, and that without reference to what, in reason, 
might properly have originally been the true practical con- 
struction. 

Upon the best consideration that I can give to the opinion 
of Attorney-General Legaré, of October 19, 1842, (4 Opin. 95,) 
relied upon by the Second Comptroller, I do not think that 
the course of office as regards the above act of 1835 is sane- 
tioned thereby. Mr. Legaré was not exceeded in point of 
professional accomplishment by any one who has ever been 
an Officer of justice in the United States; but the opinion in 
question is a brief and familiar note to the then Secretary of 
the Navy, in which, after saying something for and something 
against the rule excluding foreign travel from the operation 
of mileage, he concluded with: “On the whole, however, my 
opinion is that subtle interpretations are to be avoided, and 
that you ought to call for a supplementary act to sanction the 
practice of the Department hitherto, and to establish it for 
the future.” Lean hardly be mistaken in gathering from that 
language that Mr. Legaré was of opinion m 1842 that what, 
as matter of law, the rule had to go upon was the faet that it 
had stood for seven years, and that it was fair, not as a de- 
duction from the words of the act, but as a principle, to govern 
the law-makers themselves. Throughout his opinion runs an 
expression of the distinction which, as a lawyer, he was bound 
to take between those (as the Fourth Auditor) called upon 
only to expound law and those (as Congress) called upon to 
make it. In order to know what it was exactly that Mr. Le- 
garé thought of the meaning of the act of 1833, we must 
divest the question submitted to him of all embarrassment 
arising from the practical construction already (in 1842) given 
to it. At present we are interested to know what he thought 
of the meaning of the words, not of the effect of the action 
by the Fourth Auditor, pursued uniformly for seven years. 
Upon that meaning he says, after conceding that circum- 
stances went far to warrant the action of the office: “Yet 
were it res integra, the words of the act would not, according 
to any received rule of interpretation, admit of the construc- 
tion thus put upon it and, it seems, uniformly acted on. The 
legislature meant, no doubt, more than it has said, and the 
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Department has only done what the legislature meant, but 
quod roluit sed non dixit.” For Mr. Legaré to say that the 
Fourth Auditor had governed his action in such case by a 
volwit, of course divined by him, instead of by a dirit plainly 
set down, was a clearly expressed dissent from the principle 
upon which the latter had acted—a dissent repeated in the 
last sentence of his opinion quoted above. The opinion, 
therefore, is against the principle of the course of office in 
question. At the present time, a third of a century having 
passed since even Mr. Legaré’s opinion, that course of office 
has acquired consistency enough to stand alone, and as to the 
rights of naval officers, under the act of 1835, would probably 
be deferred to by even the Supreme Court. 

Let us inquire as to its exact bearing upon the act of 1870 
in regard to Army officers. In Mr. Legaré’s day the course 
of office was to confine mileage for naval officers to travel 
within the United States. He intimates a distinction in prin- 
eiple between foreign land travel and foreign sea travel, 
viz, that mileage for the former would be too little, and for 
the latter too much. “It is impossible that the legislature 
meant it to be applied to traveling by sea. I think it also im- 
probable that it meant to confine rigorously to that sum the 
indemnity of officers traveling in foreign countries by order,” 
Ke. 

When Mr. Legaré makes use of the strong language, “It 
is impossible,” &e., is it not plain that he had before him the 
literal meaning. of the words (above quoted) which gave to 
naval officers * traveling "—whether on Government or char- 
tered vessels or not—ten cents per mile? There are no words 
in the act of 1835 answering to those in that of 1870 which 
exclude from mileage cases where a “conveyance belonging 
to or chartered by the United States” isemployed. Literally 
it authorized mileage in all such cases. A very large pro- 
portion of the duty performed by naval officers at sea is done 
whilst “traveling” in some form or other. The word “im- 
possible” from the disciplined lips of Mr. Legaré applies, Lo 
doubt, to the notion that Congress meant to give mileage for 
all traveling under orders by naval officers, aud, so taken, it 
is properly balaneed against the word “improbable” for the 
hypothesis stated in the next sentence. [I will not imitate the 
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error ascribed to Mr. Legaré by saying that it is impossible 
that he should have distinguished, by all that separates the 
improbable from the impossible, cases so much within a 
measuring cost as those of the cost of sea travel and the cost 
of foreign land travel, but such an intention upon his part 
seems wholly improbable. 

Upon the whole, I feel assured that Mr. Legaré meant that 
naval officers were not, however generai might be the words 
of the act of 1835, to receive mileage for all traveling upon 
that element, to travel upon which was a great part of that 
duty for which their regular pay was given. Ihave no doubt 
that if he had been called upon by the Secretary of the Navy 
to devise 2 scheme for administering that act more intelii- 
gent and discriminating than the rule before him, he could 
easily have done so, saving thereby both the words and the 
wisdom of the legislature of 1835; but, as the rule in existence 
had been some time in foree, he contented himself by referring 
the Department to Congress. 

I therefore am of the opinion that the rule forbidding mile- 
age for sea travel to naval officers under the act of 1835 does 
not apply to the question whether Army officers are entitled 
to such mileage under the act of 1870. 

And so, the matter before me being res integra, I conclude 
that Colonel Barnard and the other Army officers referred to 
in vour communication are, by the plain words and meaning 
of the act of 1870, entitled to the allowances claimed by them. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor General. 
The SECRETARY OF WAR. 


Approved. 
EDWARDS PIERREPONT. 


EXTRADITION—LAWRENCE'S CASE. 


L.. a naturalized citizen, having fled the United States, was arrested in 
Ireland at the instance of this Government, and extradited, under the 
treaty of 1¢42 with Great Britain, upon the charge of forgery. The 
extradition proceedings occurred in the spring of 1875, under the British 
act of 1870. Upon being brought back to this country he was arrested 
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upon bench warrants issued by a United States circuit court, based on 
charges of other offenses committed before his surrender, and he has 
since also been served with a capias issued by the same court in a 
civil suit brought by the United States to recover a debt due prior to 
his surrender. Immunity from prosecution in any civil action, or for 
any offense other than that for which he was extradited, being claimed 
by him—upon the folowing grounds mainly: (1) that such immunity 
is provided for by the British act of 1°70, under which the extradition 
proceedings took place 5 (2) that the immunity arises by implication out 
of the treaty of 1242alone; (3) that itis conceded by section 5275 Revised 
Statutes—he petitions the Executive to instruct the proper officers not 
to prosecute further the civil suit against him, nor any criminal pro- 
ceeding against him for an offense other than that for which he was 
extradited, and that he be discharged trom arrest under the said bench 

rarrants: Adrised that section 5275 Rey. Stats. has no application to 
the present case ; that, by force of section 27 of the British act of 13870, 
in all cases of difference between that act and the treaty of 1842, the 
treaty controls, and hence the immunity claimed here must be referred 
to that treaty considered alone; that this claim for immunity is not 
warranted by the said treaty; and that no ground has been laid by the 
petitioner entitling him to the instructions asked for. 


DEPARTMENT OF JUSTICE, 
July 16, 1875. 

Sir: I submit for your consideration the following opinion 
upon the petition of Charles L. Lawrence, referred to me 
under your direction by the Attorney-General on the 21st of 
May. 

The ease stated for your interposition is as follows: 

The petitioner is a naturalized citizen of the United States, 
who, having departed from this country without intending to 
return, while on his way was arrested in Jreland during the 
month of March, at the instance of this Government, under 
the treaty of 1842; and, after due proceedings, was extradited, 
and in consequence thereof is now in the city of New York 
in jail. The only charge against the petitioner that was con- 
sidered in the extradition proceedings was that he had forged 
the name of one Blanding to a certain bond and oath of entry 
in the New York custom-house. 

The proceedings for extradition were under the British act 
of 1870: 

Immediately upon his arrival in New York the petitioner 
was arrested, under bench warrants issued out of the circuit 
court of the United States for the southern district of New 
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York, upon charges of other forgeries, of conspiracy, &c., 
that had been committed before his extradition; and since 
such arrest a capias in a civil action, sued out of the same 
court, for unpaid duties owing to the United States before his 
extradition, has been served upon him. 

Copies of the above-mentioned warrants, &c., are appended to 
the petition—the civil capias being in assumpsit for 81,386,400 
on account of unpaid duties. 

The petitioner says that heis advised that his “surrender by 
the British Government as aforesaid was made, and by arrange- 
ment with the Government ef the United States was accepted, 
subject to the provision of the said act of 1870, which in sub- 
stance declares that your petitioner shall not, until he has 
been restored or had an opportunity of returning to Her 
Majesty's dominions, be detained or tried in the United States 
for any offense committed prior to his surrender, other than 
the extradition crime proved by the facts on which the sur- 
render was granted; and therefore he prays for instructions 
to the proper officers not to prosecute him further in such 
civil suit or for any other crime than the identical one 
upon which he was surrendered, and that he be discharged 
from arrest under said bench warrants,” ce. 

The important question presented by the petitioner, there- 
fore, is as follows : Supposing a fugitive criminal to have been 
extradited in April, 1875, from Great Britain to the United 
States under the treaty of 1842 and by proceedings taken 
under the British act of 1870, does the latter Government 
recover jurisdiction over him in respect of any act, whether 
civil or criminal, done before such extradition, other than the 
criminal act for which he was surrendered ? 

Unless under very special circumstances, such a question 
in the United States is, in its nature, legal and not political. 
In other countries thisisnot so. But here, inasmuch as extra- 
dition is generally regulated by treaty, and as treaties are of 
themselves a part of the “supreine law,” questions as to the 
effect of extraditions already accomplished are ordinarily 
questions of law. Questions of law cannot be determined 
practically in civil cases except by the courts in which they 
are pending. Such questions, however, in ¢riminal cases 
pending in courts of the United States, nay receive a prac- 
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tical determination at the hands of the President by an order 
forbidding them to be further prosecuted. 

If the petitioner had been surrendered by the British Gov- 
ernment because of irregular practices by the agents in his 
extradition, whereby that government had been misled, a 
question like the above might become political in its nature, 
and therefore cognizable by the Executive. Such practices 
may be included in the suggestions as to “an arrangement,” 
made in the petition, although I suppose those suggestions to 
refer, at least mainly, to some contract binding the United 
States, and supposed by the petitioner to be authorized by 
the British extradition act of 1870. 

If, therefore, the petitioner has been surrendered because 
of conduct upon the part of the agents in his extradition not 
authorized by treaty, and yet involving the United States in 
point of good faith and honor as its guarantor, I suppose 
that it is the political department of the Government that must 
give effect to such guaranty in all suits that may be brought 
against him. (See Scott’s Case, 9 Barn. and Cress., 446.) But 
if the immunity claimed by the petition be derived from a 
treaty, either taken alone or as modified by a statute of the 
United States, or an act of Parliament required to enforce it, 
it seems that its existence for practical purposes is to be deter- 
mined as to the civil action of which he complains only by 
the court in which that action is pending; while as to the 
criminal cases it may be determined either by such eourt or 
by the President. JTlowever, the President never interferes 
with a prosecution unless the question nade by the defendant 
is plainly one which will be decided in his favor by the court 
as soon as a trial cau be reached. If there be doubt about 
that, the Executive leaves it to the judiciary, where such 
questions more properly belong. 

Upon the evidence in the case made by the petitioner no 
political question whatever arises. There is a total absence 
as well of proofs as of probability in favor of the suggestions 
tending in that direction. 

The petition placed the claim of Lawrence to immunity 
simply upon the allegation that it is expressly conferred by 
the British extradition act of 1870, under which were had the 
proceedings in his caseat London. Other grounds, however, 
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are taken in the learned and well-considered briets which have 
been filed in his behalf, to wit: (1) that such immunity exists 
in the very nature of extradition under the treaty of 1842 
alone; (2) that it is conceded by the United States statute 
of 1869, chap. L41, (Revised Stats., sec. 5275;) and (3) that 
certain conduct of those who represented the United States 
in the proceedings for extradition has pledged the Government 
to allow that immunity. 

I have already dealt with the last of these suggestions; but 
I repeat that there is no evidence of such conduct, or of any 
corresponding lnpression having been received by the British 
Government, or by any of its officials. [ have read the pro- 
ceedings. They took place before Sir Thomas Henry, a dis- . 
tinguished magistrate, (and eminent authority in matters of 
extradition,) who is credited with having had much to do with 
framing the act of 1870. Both the United States and the 
petitioner seem to have been well represented by counsel, the 
former by Richard Mullens, esq., a prominent member of the 
English bar, whose special learning in extradition law was 
recognized by his being called in 1368 to testify before the 
special committee appointed by the House of Commons to ex- 
amine and report upon the state of the law of extradition, 
and also to advise amendments thereto. During those pro- 
ceedings nothing occurred beyond the ordinary routine in 
extradition cases. Whether anything of the sort suggested 
by the petitioner is to be implied from the fact that those pro- 
ceedings were under the act of 1870 will be examined here- 
after. 

It is quite as plain that there is nothing pertinent to the 
claim of the petitioner in the provisions of the United States 
statute of 1867, chap. 141, sec. 1, (Revised Stats., sec. 5270,) 
which is in these words: 

«Whenever any person is delivered by any foreign govern- 
ment to an agent of the United States for the purpose of being 
‘brought within the United States and tried for any crime of 
which he is duly accused, the President shall have power to 
take all necessary measures for the transportation and safe- 
keeping of such accused person, and for his security against 
lawless violence, until the tinal conclusion of his trial for the 
crimes or offenses specitied in the warrant of extradition, and 
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until his final aisclnrse from custody or imprisonment for or 
on account of such erimes or offenses and for a reasonable 
time thereafter, and may employ such portion of the land or 
naval forces of the United States, or the militia thereof, as 
may be necessary for the safe-keeping and protection of the 
accused.” 

A simple perusal of this act is enough to show that it has 
no application, direct or indirect, to the case of the petitioner. 
It certainly intimates that extraordinary attention by the 
Executive to the party extradited may properly be given, 
until his final discharge on account of the crime tor which he 
was surrendered, and for a reasonable time thereafter; but 
attention to what end? The statute answers—to the end of 
his “safe-keeping,” i. ¢., keeping safe from escape or rescue; 
and also of his ‘ security against lawless violeuce”, 2. ¢., 
against mobs or thelike. If Congress had intended that the 
party surrendered should be tree during such time from also 
the ordinary action of the courts, this would have been the 
place to express it. Their silence is significant. 

The above remarks leave for consideration the two princi- 
pal suggestions by the petitioner: 1, that the British act of 
1870 has so qualified the treaty of 1812, ; In practice, as to con- 
fer the immunity claimed upon all who are surrendered by 
means of its machinery; or, 2, that such immunity arises by 
necessary implication out of the treaty alone. 

At the outset I remark that the act of 1870 has no bearing 
whatever, for the past or the future, upon civil suits brought 
for causes of action existing p@iously to the surrender. Its 
application in any case is to “offenses” only. Therefore the 
suit brought by the United States for unpaid duties will not 
be further considered under the present topic. 

I. In Great Britain a treaty of extradition is not of itself 
law, but requires legislation to give it effect. Before 1870 the 
treaty of 1542 was rendered effective by acts that were re- 
pealed by the act now under consideration, and since then 
the latter act has been the only one giving it effect. After 
resorting to that act in order to secure an extradition, of 
course the United States will give effect to any conditions 
which it imposes. The importance of ascertaining its mean- 
ing is therefore conceded. That act is one of universal appli- 
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cation, intended to supply for all extradition agreements, past 
or to come, the place ot the special acts for each treaty there- 
tofore in use. It refers to such agreements by the terms, ar- 
rangements and treaties; the former is the term usually em- 
ployed, the latter occurs only in the twenty-seventh section. 
While this act was upon its passage through the House of 
Commons, the attorney-general, (Collier,) who was partly in 
charge of it, stated that the word “arrangement” was used 
to include not only treaties, but future agreements for extra- 
dition less formal than treaties. (Hansard, vol. 202, p. 305.) 
Theretotore extradition had been provided for only by treaty. 
The act affords a definition of the word “arrangement,” in 
some respects, which is sufficient for our purposes. It is an 
agreement for extradition that at all events must have gone 
before the proceedings which it authorizes, and have been 
published in an order in council. The fact that proceedings 
were taken under the act of 1870, therefore, cannot, as is sug- 
gested by the petitioner, either amount to an “arrangement” 
or have impressed British officials with the belief that there 
had been an “ arrangement.” 

Again, the act of 1870 is divided into parts; one relating 
to future, and the other to past, agreements for extradition. 
Except for the twenty-seventh section, the act would not ap- 
ply to the treaty of 1842. As is usual in recent British legis- 
lation, it contains a section defining certain terms used therein. 
One portion of its definition of “ fugitive criminal” is, a per- 
son accused of an “extradition crime”; and it defines ‘ ex- 
tradition crime” to be one @ the crimes described in the 
first schedule to this act. I call attention to these definitions 
for the purpose of showing that the provisions of the act 
(other than in the twenty-seventh section) are predicated 
upon the existence of relations betwixt Great Britain and the 
foreign state which avails itself of or is bound by them, that 
entitle the latter to ask for a surrender on account of any of 
the nineteen crimes mentioned in the first schedule, whenever 
it becomes bound to recognize the immunity now claimed by 
the petitioner; that is, excluding as yet all consideration of 
its twenty-seventh section, this act has no application to the 
relations of the United States and Great Britain, because 
these are relations for the surrender of fugitive criminals on 
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account of the seven crimes of the treaty of 1842, and not on 
account of the nineteen crimes of the act of 1870. Except 
for the twenty-seventh section, proceedings for extradition by 
the United States would have continued to be under the acts. 
previously passed to enforce the treaty of 1842. 

Take, for example, the clause specially relied upon by the 
petitioner, viz: “A fugitive criminal shall not be surrendered 
unless provision is made by law or arrangement that, until he 
has been restored or had an opportunity of returning to Her 
Majesty’s dominions, he shall not be detained or tried for any 
offense committed prior to his surrender other than the extra- 
dition crime.” Under the definitions of the terms “ fugitive 
criminal” and “extradition crime” alluded to above, is it not 
evident that this clause does not apply to the case of one 
whose character as a fugitive depends not upon the first 
schedule of the act of 1870, but upon the tenth article of the 
treaty of 1842? So, in the second section of the act, by which 
its provisions are confined to cases where an arrangement has 
been made for the surrender of “fugitive criminals,” if the 
definition be applied to that term, itis apparent that cases in 
which the first schedule does not apply do not, under its 
general provisions, come within the act. 

The twenty-seventh section theretore is of great importance 
in this discussion. After expressly repealing the acts which 
theretofore gave eftect to the treaty of 1842, that section pro- 
vides as follows: “And this act (with the exception of any- 
thing contained in it which is inconsistent with the treaties 
referred to in the act so repealed) shall apply as regards crimes 
committed either before or after the passing of this act in the 
case of the foreign states with which these treaties are made.” 
That is, In applying the previous parts of the act to (say) the 
treaty of 1842, this section omits from such application any- 
thing in the act inconsistent with the treaty. In other words, 
the immunity claimed by the petitioner must be referred to 
the treaty considered alone, inasmuch as in all cases of differ- 
ence between them the treaty controls the act and not the 
act the treaty. 

It is not too much to say that this is as it should be; for, 
admitting the power of Great Britain by an act passed in 
1870 to changea treaty contract made in 1842, it 1s not pleas- 
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ant to conclude that such power has been exercised; for in 
such ease the change has been made without notice to the 
United States; a circumstance which, in connection with the 
treaty of 1842, (expressly providing as that does for its own 
avoidance by short notice from either party,) might involve 
not only a want of courtesy towards the United States, but 
a want of that perfect good faith which the petitioner very. 
properly desires to be observed by the United States towards 
Great Britain. There has been in this case no want of per- 
feet good faith upon the part of either Government, or upon 
that of the officials of either; but it is apparent that, if the 
ease of legislation by Great Britain and of proceedings by 
the United States had been as conceived by the petitioner, 
reclamations by the former Govermnent against the latter 
on the score of ill faith might be attended with special com- 
plications. 

The view taken above as to the twenty-seventh section is 
confirmed by the language of the Court of Queen’s Bench in 
Bouvier’s case, (27 Law Times Rep., 844; 42 Law Journal 
Rep., common law, 17; 12 Cox Cr. Cas., 303.) Bouvier was a 
French fugitive, demanded in 1872 under the extradition con- 
vention of 1843 between France and Great Britain, effect to 
which had, before 1870, been given by the same acts that had 
given effect to the treaty of 1842. The convention con- 
tained no clause granting immunity, but the proceedings 
against him had been taken under the act of 1870. The 
case therefore is so far on all fours with the present. Dur- 
ing the proceedings (in the Island of Jersey) a suggestion 
by the fugitive that upon sturender he might be tried in 
France fur old offenses other than the extradition crime, 
was met by proof that by the French domestic law he could 
be tried only for that crime. In the Queen’s Bench the attor- 
ney-general, (Coleridge,) who represented the French Gov- 
ernment, on that part of the case relied not only on the above 
proof, but also greatly upon the point that that restriction 
upon jurisdiction over fugitives did not, by the twenty-sev- 
enth section, apply to the convention with France. The proof 
rendered it unnecessary to decide the latter point, as in either 
event Bouvier would be surrendered, but the court (Cockburn, 
Blackburn, and Mellor) conceded that Parliament had in- 
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tended so to provide, and inclined to think that their words 
had effected such purpose. They however suggested further 
legislation to clear up the doubt; but, although an amenda- 
tory act has since been passed, that point was left untouched. 
We may suppose that the attorney-general, as member of 
Parliament, differed with the judges upon the necessity of 
ainending language which, as one of the introducers of the 
bill, he had probably closely considered in 1870. Indeed, it 
seems that if that language was sufficient to draw from the 
lord chief justice the expression, “I see plainly that was the 
intention of the legislature; that is to say, it was intended, 
while getting rid of the statutes by which the treaties were 
confirmed, to save the existing treaties in their full force and 
effect,” (Bouvier’s case, lL. T., p. 846,) it is sufficient for all 
purposes. 

The earnestness with which the distinguished counsel for 
Lawrence has pressed the suggestion that what the court in 
Bouvier’s case were in doubt about was, whether the conven- 
tion with France had not been abrogated entirely, and not 
whether it had been saved in its full force and effect, renders 
it necessary to say that this cannot be so; because Bouvier 
was demanded under the convention, and the court had no 
hesitation in ordering his surrender. To make his surrender 
possible, it was necessary not only that there should be a 
machinery act like that of 1870, but also a treaty, or an arrange- 
ment authenticated by an ences incouncil. Thereport states 
that there was in existence no other convention tor extradi- 
tion on which the surrender could be based. 

I conclude that the British extradition act of 1870 has no 
bearing upon the question raised by the petitioner. 

II. I come now to consider whether the treaty of 1842, taken 
alone, warrants the petitioner in his claim for immunity. 

It is not contended that the treaty confers that immunity 
expressly. Asis well known, the extradition provision therein 
is one of great simplicity, and specifies no more than that the 
two Governments will thereafter, upon due requisition, mutu- 
ally ‘deliver up to justice all persons who, being charged with 
the crimes of murder, or assault with intent to commit mur- 
der, or piracy, or arson, or robbery, or torgery, or the utter- 
ance of forged paper, committed within the jurisdiction of 
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either, shall seek an asylum or shall be found within the ter- 
ritory of the other.” 

Therefore the only question remaining is whether, when the 
treaty was made, the parties thereto understood that after 
surrender fugitives would be liable only for the crime made 
out in the proceedings therefor. Such understanding might 
appear in the correspondence between the negotiators of 
the treaty, or the debates in Congress and Parliament, or in 
subsequent action by courts in cases affecting persons sur- 
rendered. 

No reference to the present topic is contained in such cor- 
respondence or debates, or, as I am informed, in any subse- 
quent diplomatic correspondence between the two Govern- 
ments; and the decision of the courts in the two countries, 
so far as they can be traced, are (without an exception) to the 
eftect that fugitive criminals are not entitled to such immunity. 

It is to be remarked that the language of the treaty is prob- 
ably that of the American negotiator, Mr. Webster, a gentle- 
man familiar with the practice in cases of surrender of fugi- 
tives from justice between the States, and desirous that, as to 
the offenses named in the treaty, that practice should be ex- 
tended especially to fugitives escaping beyond the long neigh- 
boring Canada line. The simple pregnant expression in the 
treaty requiring fugitives to be delivered “to justice,” neither 
more nor less, was probably suggested by the parallel expres- 
sion in the Constitution, which describes those who are to be 
surrendered between the States as those who flee “from jus- 
tice.” The opinion of Judge (afterwards Mr. Justice) Nelson 
in Williams vs. Bacon, 10 Wendell, 636, expresses brietly 
what I believe has been the uniform American doctrine upon 
this subject. In that case a fugitive had been surrendered 
by Massachusetts to New York on a charge of obtaining 
goods by false pretenses. After surrender he was arrested 
in a civil suit. On moving for his discharge from arrest, as 
being a breach of public faith, his counsel said : 

‘On the requisition of the governor of this State he has 
been delivered up by the governor of another State to answer 
to a criminal charge, not to be subjected to arrests here on 


civil process.” 
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To this Judge Nelson said : 

‘There is no pretense that the criminal proceeding in this 
case was a mere pretext to bring the detendant within 
the jurisdiction of the court for the purpose of proceeding 
against him civiliter. The argument of the defendant’s coun- 
sel in this particular is not supported by the facts of the case. 
Had such facts appeared, the defendant would have been 
discharged. .As it is, the motion is dismissed with costs.” 

1 believe that it will not be disputed that, according to 
American international law, fugitives from justice, when bona 
fide returned to justice, are returned to it without any qualifi- 
cation arising out of the fact that they had almost succeeded 
in committing a fraud upon its jurisdiction by flight. I say 
when returned bona fide, because it is beyond doubt that no 
jurisdiction can arise in case the government which made the 
surrender has been induced to do so by deceit. I will add 
that the recognition of the above rule of jurisdiction in the 
relation of so many intelligent, well-ordered communities 
affords a strong presumption that it is not immoral or in any 
sense contrary to first principles, and also that as the rela- 
tions between foreign goveruments become more and more 
free from. collateral obstructions, (one of which I shall men- 
tion before I conclude,) this will become more and more the 
rule in all extraditions. 

The cases In Which American courts have held that per- 
sons surrendered under the treaty of 1842 were liable for other 
offenses than the extradition crime are those of Caldwell 
(8 Blatchford, 131) and Barley (Clark on Extradition, 2d ed., p. 
90, n.; also, Report of British Extrad. Comm. 1868, pp. 53 and 
60.) In Adriance v. Lagrave, (American Law Register, May, 
1875,) the court of appeals of New York held the same doc- 
trine as to a fugitive arrested in a civil suit, although the 
extradition was discredited as having been “ostensibly” for 
a crime. | 

The above are the only American cases on this subject 
which I have met; that of Sanford v. Chase, 3 Cowen, 381, 
cited by the petitioner, is not in point. 

Resting upon the above uncontradicted practice and de. 
cisions as proof that it is the universal understanding of the 
authorities in the United States that fugitives when surren- 
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dered to justice, without more being said, are surrendered 
thereto generally, absolutely, and simply, I will now inquire 
whether the British doctrine differs therefrom. 

The special extradition committee of the House of Com- 
mons, referred toabove, consisted of eighteen persons, amongst 
whom were some of the most distinguished public men of the 
empire, viz: Messrs. Bouverie, Layard, Walpole, W. E. 
Foster, Stansfeld, J. S. Mill, Sir Francis Goldsmid, Sir R. P. 
Collier, and the solicitor-general. Their labors issued in the 
enactment of the law of 1870. In order to obtain particular 
information upon the topic of extradition, they summoned 
before them and examined as experts Sir Thomas Henry, 
EK. A. Hammond, (the permanent under secretary of state 
for foreign affairs,) Mr. Mullens, and others. I have looked 
earefully through the proceedings and report of tlie com- 
nittee. The evidence taken by them is reported at length. 
At the time of his examination Mr. TIammond had _ been in 
public oftice continuously for forty-five years, and had been 
under secretary since 1804. [ think that it must be con- 
ceded that any statement by him of the English view of the 
matter, especially when acquiesced in by the eminent men, 
of various shades of political belief, befure whom it was made, 
Inust be accepted as correct. Mr. Hammond called the at- 
tention of the committee to Burley’s case (cited above) as one 
in which an American court had proceeded to put a fugitive 
surrendered by Great Britain upon trial for an offense other 
than the extradition crime, and stated that whilst it was pend- 
ing the matter had been referred to the law officers of the 
Crown, and that they had held that he might be so tried. At 
another point he expresses his own personal opinion as being 
to the same effect. (Questions 1032 and 206.) The former 
passage in his evidence is as follows: “The question was 
referred to the law officers in this country, andit was held that 
if the United States put him bona fide on his trial for the 
ottense in respect of which he was given up, it would be dif- 
ficult to question the right to put him upon his trial also for 
piracy or any other offense which he might be accused of 
committing within their territory, whether or not such offense 
was a ground of extradition or even within the treaty.” No 
exception was taken to either statement, although several 
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members of the committee made remarks thereupon. I sup- 
pose that the requirement therein of a previous bona fide 
trial for the extradition crime is due to the circumstance that 
the case submitted went upon that hypothesis, in which 
event, of course, the opinion would conform to such special 
feature. It seems plain, inasmuch as the bona fides of the 
extradition is the important matter, that, in the absence 
of a treaty rendering a certain sort of evidence thereof exclu- 
sively admissible, any pertinent evidence is competent. A 
previous trial is plain and high, but not the only, evidence of 
bona fides in the previous proceedings for extradition. 

In the minutes of the committee it is also stated that one 
Heilbroun, having been surrendered by the United States to 
Great Britain for forgery and acquitted thereof, was after- 
wards put upon trial by the latter for a larceny committed at 
the same time, and was convicted. (Question 1152, &c.) 
Paxton’s case, in Canada, is to the same effect. My attention 
has been called to these and some of the cases cited above by 
Mr. Clarke’s Treatise on Extradition. 

A moment’s attention to the argument in Bouvier’s case 
(above) will show that the court assumed that, preyiously to 
the act of 1870, the French treaty of 1843 [and so of course 
the American treaty of 1842] sanctioned trials for offenses 
previous to surrender other than the extradition crime. 

I understand these cases to be uncontradicted in Great 
Britain, and therefore that the executive and judicial authori- 
ties of that Government agree with those of the United States 
in pronouncing against the existence of the immunity claimed 
by the petitioner under the treaty of. 1842 considered alone. 

Upon the whole [ am of opinion: 

I. That as there has been no promise or conduct by any 
person who represented the United States in the proceedings 
for the petitioner’s extradition which modifies the operation 
of the treaty upon his present condition, that condition is here 
a question of law, not of policy. | 

IL. Therefore, that the President cannot interfere in the 
civil suit pending against the petitioner; and 

III. That no ground has been laid for an order to discharge 
the petitioner from further prosecution upon the criminal 
matters specified in the petition. 

dd P 
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Inasmuch as, according to the views of this Government, 
extradition is wholly a matter of positive international law, 
I have confined the above discussion to the relations actually 
existing betwixt the United States and Great Britain. I 
have therefore omitted to remark upon the French domestic 
regulation of 1541, by which this immunity is provided for 
fugitives extradited to France. For the same cause it seems. 
unnecessary, except tucidentally, to refer to the circumstance 
that the similar feature in the British act of 1870 is due, 
not to a conviction that if is proper in itself, but to a desire 
to prevent all chance that a fugitive may be demanded tor 
one Offense and then tried besides for an offense in its nature 
political. (Hansard, vol. 202, p. 302, Report Extrad. Comuin., 
Question 666, &¢., Ke.) 

The reason for inserting so sweeping a provision to eftect 
an object so limited may be gathered from the minutes of 
the connnittee of 1868. Briefly stated, it is, that as nations 
differ upon what constitutes a political offense, the benefit of 
the British view thereupon can be secured to fugitives only 
by providing that they shall be triable for no offenses except 
such as have been previously scrutinized by British officials. 

The provision of 1870 is therefore, so to say, collateral, and 
announces no general principle in international law. 

AS the general ideas of government and justice which pre- 
rail in Great Britain and the United States preserve the like- 
ness due to a not remote common origin, nothing, either past 
or apprehended, has suggested to either party the propriety 
of putting an end to the extradition agreement of 1842 by 
notice, as provided in the eleventh article of the treaty. This 
would be a natural and easy step towards the introduction of 
a stipulation like that in the act of 1870. As regards each 
other, therefore, these powers prefer the agreement of 1842 to 
the one last mentioned, which, however, each of them has of 
late adopted in arrangements with some other States. Until 
something has oecurred to render either of these powers ap- 
prehensive that political offenders cannot be protected against 
the other unless by restricting jurisdiction to the extradition 
crime, the rule of the treaty of 1842 will probably remain 
in force. In the meantime, that upon a proper oceasion the 
Government of the United States will either suggest or will 
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consent to such a restriction, is shown by its recent treaties 
With Italy, 1867, and Nicaragua, 1868. (Statutes at Large, 
vol. 15, p. 629, and vol. 17, p. 815.) 
I am, sir, very respectfully, your obedient servant, 
S. F. PHILLIPS, 


Solicitor- General, 
The PRESIDENT. 


NOTE.—The Attorney-General, previous to his appointment, had been 
consulted with professionally in behalf of the petitioner in the above case, 
and for that reason took no part in advising the President upon the mat- 
ter submitted by him. In connection with the foregoing opinion of the 
Solicitor-General, see the ease of United States vs. Lawrence (13 Blateh. C. 
C. R., 295,) the defendant there being the same person whose petition is 
considered in that opinion. 


OBSTRUCTION TO NAVIGATION, 


In the absence of legislation by Congress tpon the s:bject of the improve- 
ment of the harbor of Saint Louis, or of the navigation of the Mis- 
sissippi River at that point, no one is authorized to institute judicial 
proceedings in behalf of the United States against the city of Saint 
Louis for the abatement as a nuisance of the Bryan street dike, con- 
structed by that city in said river. 

The anticipation that, should such legislation hereafter be adopted, the 
dike will be an obstacle, is no ground for interference. 


DEPARTMENT OF JUSTICE, 
October 11, 1875. 

Sir: In the matter of the obstruction to the Mississippi 
River at Saint Louis by the -‘Bryan street dike,” referred 
to in yours of the 26th of June last, I understand the facts 
to be as follows: 

1. As part of a plan for improving the wharves of Saint 
Louis, this dike has been constructed by order of the city, 
extending 7U00 feet into that part of the river channel which 
lies within its own limits. 


2. The navigation of the river has not been injured thereby. - 


3. The current of the river has been turned against the 
Illinois shore, and a considerable portion washed away. 

4, Up to the present time no plan for the improvement of 
the harbor of Saint Louis has been adopted by the authori- 
ties of the United States, although the board of engineers 
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have under consideration, and are inclined to recommend, a 
scheme which, if hereafter adopted, will have been rendered 
more difficult and expensive by the effects of the dike above 
mentioned. , 

The question is, whether under the above state of facts the 
United States can obtain an injunction against and abate- 
ment of the dike ? | 

In my opinion, under the existing absence of legislation 
upon this subject, uo one is authorized to take such action on 
behalf of the United States. 

It 1s expressly stated by Colonel Simpson (May 22, 1875) 
that the general navigation of the rivey has not been and 
probably will not be injured; and it cannot be presumed that 
a work deliberately undertaken by the city, under the advice 
of experts in such matters, for the advantage of its own com- 
merce, wil) be otherwise than advantageous thereto. There 
has been no legislation by the United States in exercise of 
any control which that Government may possess over this 
latter subject, and [ apprehend that the chances that it may 
do so hereafter affords no ground for an interference hased 
upon the anticipation that in such event the dike will be a 
nuisance. 

The injury to the shore of Illinois raises a question that 
will be decided by the proper tribunals whenever brought 
before them at the instance of that State, or of such citizens 
as may be directly interested. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 


Solicitor-General. 
The SECRETARY OF WAR. 


Approved. 
EDWARDS PIERREPONT. 


BRANDING CIGAR-BOXES. 


The proriso in section 31 of the act of June 6, 1872, chap. 315, author- 
izing the use of wood, metal, paper, &c., separately or in combination, 


for packing tobacco, snuff, and cigars, under regulations of the Com- 
missioner of Internal Revenue, does not by implication modify or in 
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any way attect the requirement of the act of July 20, 1868, chap. 186, 
section 89, that certain ntunbers and names be burned into cigar-boxes 
with a branding-iron before removing them from the manufactory. 


DEPARTMENT OF JUSTICE, 
October 11, 1875. 

SIR: The case stated by the Commissioner of Internal Rev- 
enue to youin his note of the 29th ultimo, which on the 30th 
ultimo was transmitted by you to this Department, is briefly 
as follows: 

The internal revenue act of 1868, chap. 186, sec. 89, (15 
Stat., 160,) required certain numbers and names to be burned 
into cigar-boxes with a branding-tron, before such boxes should 
be removed from the cigar manufactory—nothing being said 
in that law, or any other law up to that time, as to the mate- 
rial of which such boxes should be made. Afterwards, by the 
act of 1872, chap. 315, see. 31, (17 Stat., 252,) it was provided 
“that wood, metal, paper, or other materials may be used 
separately or in combination for packing tobacco, snuff, and 
cigars, under such regulations as the Commissioner of Internal 
Revenue may establish.” 

The question oceurs whether this latter provision has tm- 
pliedly effected a moilification of the above requirement of a 
brand, so far as to authorize the Commissioner to dispense 
with it by “regulations,” substituting (ex. gr.) a stencil mark, 
KC. 

If the later authority conferred upon the Commissioner, to 
allow cigar-boxes to be made of wood, metal, paper, &c., 
were necessarily inconsistent with the earlier requirement of 
a brand, there would be a fair ground for conelusion in favor 
of such modification. But if the material specified in 1872 
be not necessarily inconsistent with the branding provision of 
1868, there is, as I apprehend, little ground for such conclu- 
sion; i. é, if there be paper which will admit of branding with 
a hot iron, and metal that will display marks made by such 
branding, the act of 1872 1s to be read as giving permission 
to use only such paper, metal, and other materials as will admit 
of and display names, numbers, &c., branded thereinto with a 
hot iron. 

AS there is such paper, metal, &e., 1 am of opinion that the 
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requirement of burning with a hot iron, &c., is not to be dis- 
pensed with. 

The “regulations” intrusted to the Commissioner are obvi- 
-cusly incidental to the provision as to “‘ material” and are not 
intended to confer power irrespective of such change. I 
therefore cannot attribute to this incident a scope beyond 
that attributable to its principal. 

The result that this attributes no significance in this respect 
to the provision of 1872 is not important, for it may have sig- 
nificance in some other respect; and, besides, in a statute 
meant for frequent application in important every-day trans- 
actions, by persons having no special skill in construing 
statutes, the policy of legislators 1s always to be rather super- 
fluous than obscure. As cigar-boxes in fact have always, I be- 
lieve, been made of rcood, it may have removed a doubt to 
authorize them expressly to be made of other materials ; and, 
besides, here and there some one may have been found to 
believe that burning meant more than permanent results of 
heat applied with a hot iron, and was inconsistent with the 
use of any kind of paper. 

Previously to this amendment manufacturers might be the 
more averse to experimenting upon * materials” other than 
the one previously in use, because the removal trom the fac- 
tory of cigars “ not properly boxed” is, by virtue of the same 
section which requires “burning,” &e., a felony. And per- 
haps this consideration renders me less willing, in a matter 
of a supposed conflict of provisions, to sanction a construction 
which, if not concurred in by the courts, will expose citizens 
to SO grave a consequence. 

Very respectfully, your obedient servant, 

Ss. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF THE TREASURY. 
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Approved. 
EDWARDS PIERREPONT. 


CASE OF MAXWELL’S HEIRS. 


In November, 1799, a concession of four square leagues of land, in terri- 
ritory now within the State of Missouri, was made by the Spanish 
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authorities to M., for certain purposes. In February, 1806, the land 
was surveyed, and the survey certified to by the surveyor-general for 
Upper Louisiana. In June, 1806, and again in May, 1810, claim for the 
land under said concession and survey was presented by M. to the board 
of land commissioners for Louisiana Territory and was rejected. M. died 
onthe 28th of May, 1814. On the 27th of April, 1816, Congress passed 
an act for the benefit of certain nephews of M., which released to and 
vested in them all the right, title, and interest of the United States in 
and to any real estate whereof M. died seized. The land included in said 
survey having since been surveyed by the United States as public 
lands, and a large part thereof disposed of, the heirs of the nephews 
aforesaid have applied for scrip under the act of June 2, 1858, chap. *1, 
in lieu of the land. 

Held (1) that M.’s seizure of the land referred to, at the time of his death, 
may be proved by traditionary or hearsay evidence; (2) that by the 
presentation of the concession and survey to the board of commissioners, 
and from the recognition by Congress of possession and claim according 
thereto as existing in claimsof the same class from 1811 to 1829, M. must 
be regarded to have been seized of the land when he died; (3) that 
accordingly M. ‘‘died seized” of the land within the meaning of the 
act of 1816; (4) that this act is equivalent to a patent fot a specific 
tract of land, and both located and satisfied the inchoate claim of M. ; 
(5) that the act of 185%, being limited to land claims not located or 
satisfied, is inapplicable. 


DEPARTMENT OF JUSTICE, 
November 5, 1875. 
Siz: The subject-matter of your communication of 27th of 
August last is as follows: 
On the 3d of November, 1799, whilst the territory now com- 
prised withm the State of Missouri belonged to Spain, as part 
of Louisiana, the Spanish authorities made a concession to 


James Maxicell, curate of Saint Generiere, and vicar-general of 


Illinois, of four leagues square of the racant lands therein situ- 
ated between the Black River and the Currents, which are branches 
of the White River, at the distance of from thirty to thirty-five 
leagues from, Saint Genevieve, for the colonization thereupon of 
Trish Catholic emigrants. 

On the 9th of February, 1806, the premises (containing one 
hundred and twelve thousand eight hundred and ninety-six 
arpents) were surveyed by the deputy surveyor, and certified 
to by Soulard, the surveyor-general for Upper Louisiana. 

On the 28th of June, 1806, and again on the 29th of May, 
1810, a claim for this land under the above concession and 
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survey was presented by Maxwell to the board of land com- 
missioners appointed by the United States to pass upon land 
claims in the Louisiana Territory, and upon both occasions it 
was rejected. 

On the Loth of March, 1833, it was again presented to that 
board by the Catholic bishop of Missouri, claiming as suc- 
cessor to James Maxwell, vicar-general, &c., as aforesaid; and 
on the 20th of August, 1835, it was again rejected. 

There is no evidence by witnesses having personal knowl- 
edge thereof that James Maxwell ever took actual possession 
of the above premises. The only evidence of such possession 
is by witnesses who at an early day, going back to 1820, were 
acquainted with persons that had known Maxwell, and told 
the witnesses that he had been in possession of said premises— 
making a clearing and improvement and building several 
houses thereupon, among others a stone house, in which a 
store was kept. Maxwell died on the 28th day of May, 1814. 
Upon the 27th of April, 1816, Congress passed an act (6 Stat., 
168) for the benefit of John P.and Hugh H. Maxwell, nephews 
of the said James Maxwell, which released to them all the right, 
title, and interest of the United States in and to any real estate 
whereof a certain James Maxwell died seized on the 28th of May, 
1814, and vested the same in them as fully as tf they had been 
citizens of the United States on the said 14th (? 28th) of May, 1814. 

James Maxwell had owned and died seized of some small 
tracts besides the large one now in controversy. 

The tract included in the above Soulard survey has within 
a few years past been surveyed by the United States as public 
lands, and a very large part thereof has subsequently been 
disposed of. 

The heirs of the said John P. and Hugh H. Maxwell have 

ow applied for scrip under the act of June 2, 1858 (11 Stat., 
294), in lien of the said one hundred and twelve thousand 
eight hundred and ninety-six arpents. 

Upon the above statement you ask the following questions: 

1. Is the evidence of tradition and reputation hereinbefore 
referred to competent to prove the fact to which it relates? 

2. Dothe concession and survey of Soulard aforesaid estab- 
lish the seizin of the said James Maxwell at the time of his 
death? 
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3. Upon the facts aforesaid, was the said James Maxwell 
seized of the premises in controversy at the time of his death, 
Within the purview of the said act of Apri] 27, 1816? 

4, Are the heirs of the said John P. and Hugh H. Maxwell 
entitled to scrip or certificates of location under the act of 
June 2, 1858, in lieu of the lands contained in the Soulard 
survey? 

1 will now proceed to submit answers to these questions: 

1. As regards the first question, the facts are, that the pos- 
session to which the evidence relates ended more than sixty 
years since, on the 28th of May, 1814; that facts denoting a 
possession by somebody (viz, fields and houses) were known to 
the citizens who attended the hearsay as to the party con- 
nected therewith. Referring more particularly to the testi- 
mony of Buford and Huff (see papers transmitted), the evi- 
dence is that residents in the vicinity of the land, now deal, 
told Mr. Huff long ago that the old houses and fields, whose 
existence is proved by Mr. Buford, were, to their knowledge, 
once occupied and cultivated by James Maxwell. 

It seems to me that this evidence 1s competent, under a rule 
extensively adopted in the United States, and thus stated by 
the learned and able lawyers who in 1838 constituted the 
supreme court of North Carolina: 

“In a country recently, and of course thinly settled, and 
where the monuments of boundaries were neither so exten- 
sively known nor so permanent in their nature as in the 
country of our ancestors, we have from necessity departed 
somewhat from the English rule as to traditionary evidence. 
We receive it in regard to private boundaries, but we require 
that 1t should either have something definite to which it can 
adhere, or that it should be supported by proof of correspond- 
ent enjoyment and acquiescence. A _ tree, line, water-course 
may be shown to have been pointed out by persons of a by- 
gone generation as the true line or water-course called for in 
an old deed or grant. <A field, house, meadow, or wood may 
be shown to have been reputed the property of a particular 
man or family, and to have been claimed, enjoyed, and oceu- 
pied as such.” (3 Dev. & Bat., 51.) See JJartin vs. Folgse, 
15 Cal., 275; Boardman vs. Reed, 6 Pet., 328. 

2. As it appears that both the concession and the survey 
were presented by James Maxwell to the commissioners, it 
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follows, according to the decisions in Chouteau vs. Eckert, 2 
How., 344, Bissell vs. Penrose, 8 How., 317, and other like 
cases, that although such survey was merely private, yet as 
possession and claim corresponding thereto was, during the 
period from 1811 to 1829, recognized by Congress as existing 
in that class of claims, James Maxwell, in consequence of 
that circumstance alone, (waiving all hearsay evidence,) must 
be regarded as having been seized of the land in question 
when he died. 

3. I therefore conclude (upon each of the principles just 
stated, considered separately) that Congress, by the words 
“died seized,” in the act of 1816, intended to describe the 
relation held by Maxwell at the time of his death to these 
lands. 

In arriving at this trtention, it must be borne in mind that 
Maxwell’s survey and claim of fee-simple thereunder had, a 
few years before, according to law, been duly reported to Con- 
gress by the Louisiana commissioners. 

4. Inasinueh, then, as Maxwell's possession or seizill was 
after 1811 regarded by Congress as coextensive with the 
Soulard survey, « contirmation of land described by reference 
to his seizin was equivalent to a confirmation thereof accord- 
Ing to the boundary set forth in such survey. The act of 
1816, therefore, amounted to a patent for a specific tract of 
land, and both located and satisfied the inchoate clann of 
James Maxwell. 

It follows that the act of 1858, which affords remedy only 
where land claims “have not been located or satisfied,” has 
no application. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General, 

The SECRETARY OF THE INTERIOR. 

Approved. 

EDWARDS PIERREPONT. 


DUTY OF DISTRICT ATTORNEY. 
Section 15 of the act of June 22, 1874, chap. 391, modifies section 833 Rev. 
Stat., 1m so far as to require the district attorney to commence proceed- 
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ings in all cases covered by the latter section, excepting on/y where the 
case cannot, in his judgment, be ‘‘sustained.” 

It is the duty of the district attorney, however, to report the facts to the 
Secretary of the Treasury in every case, (as well where proceedings are 
instituted by him as where they are not,) to the end that the Secretary 
may deterinine what “the ends of public justice require” in relation 
thereto. 


DEPARTMENT OF JUSTICE, 
November 11, 1875. 

SiR: [ submit for your consideration the following opinion 
in reply to yours of the dth instant, addressed to the Attorney- 
General, asking “‘ whether section 15 of the ‘act to amend the 
customs-revenue laws and to repeal moieties,’ approved June 
22, 1874, is to be construed as repealing so much of section 
838 Revised Statutes as makes it incumbent upon every 
district attorney in eases of violation of the customs-revenue 
laws to report to the Secretary of the Treasury for his direc. 
tion, where the attorney decides that proceedings cannot 
probably be sustamed or that the ends of public justice do 
not require proceedings to be instituted.” 

Since the passage of the above act of 1574, the district 
attorney inust “initiate” proceedings irrespective of his own 
judgment as to the “ends of public justice” in that connec- 
tion. But his official duty will still require that he shall aé¢ 
once, pending such initiation, report the fact to the Secretary 
and take his direction in regard to the further prosecution of 
the same. Practiéally, with due diligence by the United 
States attorney, the ends of economy alluded to in the letter 
inclosed by you may be almost as well served mn this way as 
heretofore, and at the same time effect may be given to the 
obvious desire expressed in the act of 1874 to reduce to a 
minimtm the number of pubhe officials who im such matters 
are competent to “compromise” or “relieve,” or (Which might 
under a loose construction be the same thing) enter in that 
connection into a consideration of the broad “ends of public 
justice.” 

My view of the effeet of the act of 1874 upon section 838 Is 
that the United States attorney may wholly abstain from 
proceeding only where he thinks that the case cannot be 
“sustained”; that in other cases he must bona fide initiate 
proceedings; that in both cases he should still report the 
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facts to the Secretary and receive “directions” still; the only 
change being that these directions, if coinciding with the 
views of the report, will, in cases other than such as cannot 
be sustained, be directions forbidding a further prosecution, 
instead of acquiescing in such a course already taken below; 
whilst as regards cases reported not sustainable, such directions 
will still be mere acquiescence. This constitutes the Secre- 
tary the only judge of what the ends of public justice require, 
whilst it leaves the attorney to pass upon such professional 
matters as are involved in the question whether a case can 
be sustained. 
Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF THE TREASURY. 
Approved. 
EDWARDS PIERREPONT. 


FORFEITURE OF CONTRACT. 

Where a person contracted with the United States to remove certain rock 
from the harbor of San Francisco, and whilst engaged in the work was 
enjoined by a court of the State from receiving an installment of pay due 
thereupon, whereby he was hindered from going on with the contract : 
Held that process issued under the authority of a State cannot legally 
obstruct, directly or indirectly, the operations of the United States 
Government: yet adcised, under the circumstances here presented, that 
tha contract be declared for‘eited. 

DEPARTMENT OF JUSTICE, 
January 3,18.6. 


Sir: [have considered yours of the 17th ultimo and its 
inclosures, addressed to the Attorney-General. From thus 1t 
appears that the person who contracted with the United 
States to remove Rincon Rock, in the harbor of San Fran- 
cisco, Whilst actively engaged in such work, has been enjoined 
by a court of the State of California from receiving an in- 
stallment of pay due him thereupon, and thereby has been 
hindered from proceeding under his contract. It also appears 
that this delay upon his part has been prolonged so far as to 
render him liable to have his contract declared forfeited, with 
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a consequential liability upon the part of his sureties to complete 
the same; and that such a declaration of forfeiture, &c., 
would probably result in a satisfactory completion of the 
work. This state of things seems to be very plain. 

It is clear that no process issued under the authority of a 
State government can obstruct, directly or indirectly, the 
operations of the Government of the United States. There- 
fore a contractor cannot, dum fervet opus, be hindered from 
receiving and applying to the prosecution of his current work 
the current payments by which the United States = him 
with ability to serve them. 

The principles which govern this state of things seem to 
be very plain. It might be well to have a case involving 
them presented to the Supreme Court of the United States, 
so that the annoyance and hinderance often arising in this 
connection might be put an end to by an authoritative decla- 
ration. | 

In the present state of authority it would be ‘offensive to 
advise a contractor in the case supposed to disregard the in- 
junction ; and such disregard would involve him, temporarily 
at least, In grave personal complications. 

The only other general relief is to have the case speeded by 
writs of error to the highest court of the State, and finally 
to the Supreme Court of the United States. 

Inasmuch as in the present case a declaration that the con- 
tract has been forfeited, \c., promises effectual relief, as ap- 
pears by the case presented to you, I recommend that course 
to be taken. 

No other oceurs to me as equally advisable, taking into 
consideration at once the urgent requirements of the public 
service and the maintenance of a proper deference for the 
orders of the tribunal which has interfered—a deference which 
in the absence of recent adverse decisions by our highest 
court, covering the very point here at issue, seems indispensable. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 

The SECRETARY OF WAR. 

Approved. 

EDWARDS PIERREPONT. 
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OBSTRUCTION TO NAVIGATION. 


Where a dike was being constructed by an iron company in the Ohio 
River, leading from the shore to deep water, which it was apprehended 
by persons engaged in navigating that river would obstruct its naviga- 
tion, and application was made by the latter to the engineer officers 
of the United States to interfere: Held that in the absence of Congres- 
sional legislation the public authorities of the United States have no 
power to deal with such a matter. 


DEPARTMENT OF JUSTICE, 
January 12, 1876. 


Sie: I have considered the case stated in yours of the 17th 
ultimo, addressed to the Attorney-General, which is substan- 
tially as follows: 

An iron company at Steubenville, Ohio, is constructing a 
cinder dike upon its riparian property on the Ohio River to 
deep water opposite, so as to enable it the better to ship its 
products. In the opinion of an expert grave cause exists to 
apprehend that this dike will obstruct the navigability of the 
river at that point, and persons whose business calls them to 
navigate the river have applied to engineer officers of the 
United States at Cineinnati for protection against this threat- 
ened injury. 

Whether the dike is or threatens to be a nuisance to navi- 
gation upon the Ohio is a question of fact, which, like all 
other such questions, when involving rights of property, must 
be tried by the ordinary civil tribunals of the country. In 
the absence of Congressional legislation the public authorities 
of the United States, as I suppose, have no power to deal-‘with 
such a question upon their own motion. If private citizens 
who have an interest in the matter choose to refer such ques- 
tion to the courts of Ohio or (the rules of jurisdiction over 
persons being observed) to those of the United States, no 
doubt a proper relief will be administered. (State of Penn- 
sylvania vs. Wheeling Bridge, 13 Peters, at p. 567, &e.) In 
theory the remedies now enjoyed by private citizens. in re- 
spect to nuisances are perfect; an these apply to nuisances 
upon rivers as completely as to those existing elsewhere. It 
remains with Congress alone to authorize the sort of inter- 
ference suggested by the parties referred to above, and that 
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body has not chosen so to do. I concur upon this point in 
the views of the Chief of Engineers, expressed in a communi- 
cation which I find amongst the inclosures transmitted with 
your letter. 
Very respectfully. your obedient servant, 
S. IF. PHILLIPS, 
| Solicitor- General. 
Hon. W. W. BELKNAP, 
Secretary of War. 
Approved. 
EDWARDS PIERREPONT. 


ADVERTISEMENT OF MAIL-ROUTES. 


In October, 1875, the Postmaster-Genera] requested the publisher of a 
newspaper in Alabama to insert therein an advertisement of proposals 
for carrying the mail in that State, provided he would do it for a sum 
not exceeding $688.12. The advertisement was duly inserted, and the 
publisher claims therefor $1,992, the latter amount being agreeably to 
the rate fixed by the Clerk of the House of Representatives under sec- 
tion 3823 Rev. Stat.: Held that section 394 Rey. Stat., and not section 
3323 Rev. Stat., furnishes the law applicable to this case; that under 
the former of these sections the Pustmaster-General had power to select 
the medium of advertising the proposals and to limit by agreement the 
compensation therefor, and that the publisher is bound the same as he 
would be in an ordinary case of compliance with a request conditioned 
like the above. 

DEPARTMENT OF JUSTICE, 


January 13, 1876. 


Sir: [ have considered the case stated in yours of the 6th 
instant, addressed to the Attorney-General, which is substan- 
tially as follows: 

On the 30th October, 1875, the Postmaster-General trans- 
mitted a note to the publisher of the National Republican at 
Selma, Ala., reguesting him to insert for a certain period an 
advertisement inviting proposals for carrying the mails in 
the State of Alabama, provided it could be inserted “for a sum 
not exczeding $588.12.” Thereupon such advertisement was 
duly inserted. The publisher, however, now claims therefor 
the sum of $1,992, upon the ground that the Republican was 
selected by the Clerk of the House of Representatives (under 
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the authority of Rev. Stat., sec. 3823) as one of the papers in 
which all advertisements by any executive officer of the United 
States shall be published, and that such Clerk (under the same 
section) fired the compensation for such work, and that by 
such ascertaininent it amounted to the sum above charged. 

The question to which my attention is specially invited is 
whether section 3823 (above cited) so controls the dealings 
between the Postmaster-General and the Republican as to 
prevent all operation of the ordinary rules by which parties 
acting upon letters like that of the Postmaster-General above 
cited are usually bound. In other words, camot a person who 
otherwise would be entitled by law to receive a certam sum 
for his services agree to receive a less sum; and, if so, does 
not the above statement witness an agreement to that effect? 
Is it, on the face of the above section, so much public policy 
that a publisher shall receive a certain sum that his agree- 
ment to receive a less sum 1s a nullity? 

I need not discuss this question, and waive it the more 
readily, because a decision in favor of the Government would 
leave unanswered questions upon cases In which the publisher 
may have taken or shall take the advertisement with a protest 
in behalf of his legal rights—a circumstance which, under the 
very rigid provisions of the section before me, might be em- 
barrassing. 

There is another question which I pass, viz, as to the pres- 
ent competency of section 3823 considered as giving the Clerk 
of the House of Representatives power to make contracts on 
behalf of Executive Departments. I very seriously doubt 
whether so much of the act of 1867 as makes this provision 
was “permanent in its nature” within the meaning of section 
5595 of the revision. It bears upon its face marks of the very 
extraordinary circumstances which called it into existence. 
Those circumstances, by the judgment of Congress, have 
passed away, and a consideration of the question whether 
the act does not confer upon an officer of one House of Con- 
gress functions as to the particular matter before me which 
are anomalous may well be had when a case calling for it has 
arisen. 

I entirely waive it now, for I am of opinion that the act of 
1872 (Rev. Stat., sec. 3941) gives the law for the case pre- 
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sented. That act makes provision for the specific case of 
advertising for contracts for carrying the mail and for other 
advertisements of the Post-Oftice Department. After enact- 
ing that the Postmaster-General shall give public notice in 
newspapers, 1¢ proceeds thus: “and the Postmaster-General 
Shall direct, by special order in each case, the newspapers in 
which mail-letting or other proposals relative to the business 
of his Department shall be advertised, and no publisher shall 
be paid for such advertisement without having been requested 
by the Postmaster-General to publish the same.” 

This language cannot be reconciled with that of section 
3827 by a suggestion that the newspapers in which the Post- 
master-General is to direct such notices to be given must be 
the newspapers selected by the Clerk of the House of Rep- 
resentatives. It is plain that the direction of the Postmaster- 
General, by special order in each case, required (above) in order 
to justify payment toa publisher, is a provision differing en- 
tirely from one by which a law deprives that officer of all 
diserction in giving directions as to the newspapers in which 
the advertisements are to be made. Again, the act of 1872 is 
a specific act, applying to the Post-Office Department, whilst 
the act of 1867 applies to all executive ofticers. This, by « 
well-known rule of construction, gives to the former preference 
in operation as regards the Post-Oftice Department. Another 
matter is that 1n 1872 the causes for which Congress made the 
distinction observed in the law of 1867 between the States there 
mentioned (“the ten rebellious States”). had, in the opinion of 
the national legislature, ceased to exist. It is in accordance 
with the judgment of Congress as to the general condition of 
things that the act of 1872, which was a re-enactment and 
consolidation of all the post-office laws, put an end to such 
distinction made by the act of 1867. | 

IT need hardly add that the enumeration, at the close of the 
act of 1372, of certain statutes as repealed by it, does not 
prevent the operation of the rule by whieh that aet does also 
modify any other statute that may be substantially inconsist- 
ent therewith. 

It remains to observe that the Revised Statutes were in- 
tended (section 5395) to be a recognition of the statutory law 
of the United States, “permanent in its nature,” as it existed 
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on the first day of December, 1875, and were not intended to 
change such law. Therefore, the inere bringing forward of 
the act of 1867 into that revision alongside, as it were, of 
the act of 1872, did not, without more said, alter the relative 
effect of those acts. Although it may be admitted that the 
Revised Statutes have altered the law in some instances, 
where, for Instance, their express language prevents any other 
eonclusion, vet the presmption as to all such enactments is. 
otherwise, and this is not rebutted by the facts above men- 
tioned. 

T may add that the circumstance (orally suggested to me) 
that since 1872 the Postmaster-General has contormed his 
direction in such cases to the selection made ander the act of 
1867 by the Clerk of the House of Representatives, does not 
embarrass the present question, Inasmuch as there is nothing 
In the existence of a power in the Postmaster-General to give 
directions like those to the Republican, which contlicts with 
a power in him to direct such advertisements to be made in 
the way just suggested. In his discretion and upon his own 
responsibility he may under that power designate the same 
newspapers that have been already designated for like pur- 
poses by the Clerk of the Efouse of Representatives, and that 
without troubling himself about the right of such latter ap- 
pointment, or anything else except the fact that it had been 
made. What is asserted here is, not that he cannot make 
such designation in this latter way, but that he need not. 

I am therefore of opinion that the publishers of the Repub- 
lican are bound by the conelusions drawn in ordinary cases 
from a compliance with a request conditioned as is that of the 
Postmaster-General above, and therefore are entitled to no 
more than $688.12, 

I ain, very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- Ggneral : 
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The POSTMASTER-GENERAL. 


Approved. 
EDWARDS PIERREPONT 
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CONTRACTS WITHD JOHN M. MUELLER. 


In July, L872. M. contracted to furnish all the dimension stone required 
for the custom-house building at Chicago, I., to be delivered at its 
site, and to be sof uniform color, free from thaws, stains, or discoloring: 
matter.” Bya subsequent contract he agreed to cut such stone in 
such manner and at sach place as might be required by the agent of 
the United States: Held (1) that the two contracts are not merged inte 
one by the fact that M. is contractor in each: (2) that his obligations 
under the first contract are not affected by his engawement under the 
second, nor are his rights under the latter atfected by the fact that he 
had furnished the stone upon which the work was to be done. 

The undertaking of M. in the first contraet that the stone should be free 
from discoloring matter, stains, &e., Git being understood that such 
stone needed to be cut before being used,) was in etfect an undertak- 
ing that when cut the stone should be free from discoloring matter, 
stains, &e. 

Under the second contract he fultills his obligation if he skillfully cuts 
the stone furnished by the United States, though it has only been pro- 
visionally accepted by the latter, and is not responsible for the stock. 


DEPARTMENT OF JUSTICE, 
January 17, 1876. 

SiR: Yours of the 11th ultimo, in reference to the two cou- 
tracts with John M. Mueller for dimension stone, &c., for 
the custom-house building at Chicago, has been duly consid- 
ered. 

The former of these contracts, made July 23, 1872, binds. 
Mueller, amongst other things, to furnish from a certain 
quarry in Adams County, Ohio, all the dimension stone that 
may be required for such building, the same to be delivered 
at its site, and to be “ of uniform color, free from flaws, stains.. 
or discoloring matter.” The stone was to be paid for at the 
time of its delivery—10 per cent. thereof as usual being re- 
tained as a guaranty of the fulfillment of the contract 

By a subsequent contract, dated February 18, 1873, Mueller, 
who is described therein as the person who had made the 
contract above, agreed to furnish the proper means for cut- 
ting, aud to cut each stone In such manner and at such place 
as might be required by the agent of the United States. 

It is stated that, in accordance with the rmght reserved to 
them to select the place at which the stone should be cut, the 
United States, through their agent, have selected the city ot 
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Chicago, leaving the precise locality to the convenience of 
she contractor, and that thereupon the latter has chosen a 
spot about two miles distant from the site of the proposed 
Duilding, at which point all the rough stone has been un- 
Joaded from cars, and whence, after cutting, 1t has been 
transported to the building. 

T am of opinion that the above two contracts are not merged 
into one by the fact that Mueller is contractor for both 5 also, 
that his obligations under the former contract are not affected 
by his engagement under the latter: and, conversely, that 
his rights under the latter contract are not affected by 
‘the fact that he had faurnised the stone upon which the work 
38 to be done. 

Under the first contract Mueller is) to furnish stone for a 
particular purpose, Which purpose he knew required it to be 
eut; and so.in effect, he has agreed that ichen eut it shall be 
of uniform color, free from flaws, stains, or discoloring matter. 
This is no more than to apply the common. prineiple. that. 
where one furnishes material for a particular purpose, his 
special words of warranty are in effect to be attached to the 
article as applied to sueh purpose. A warranty that certain 
stone shall be free from discoloring matter—it being under- 
stood that such stone will need to be eut before being used 
by the vendee—is a warranty that it shall possess that quality 
after being cut. Therefore, when the stone is delivered in the 
rough, it is accepted subject to the condition that on being 
eut it shall still answer the warranty. 

By the second contract Mueller is to cut the stone which 
the United States may supply to him for that purpose, out 
of that which under the first contract he has delivered and 
they have received, subject to the results of cutting. He 
cannot cut whatever stone he may choose to cut of the lots 
«yuarried by him and brought to Chicago. The agents of the 
Dnited States have a right, even whilst the stone is m the 
rough, to decide whether any part of it fails to answer the 
above description, and none of that not accepted by them 
p ovisionally is to be manufactured. 1 say accepted by 
them provisionally, for after the stone has been cut it 1s again 
to be inspected, and may be returned to Mueller under his 
“first contract, if it then fails to answer the description above 
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quoted. But if it be returned after such niepeccion for faults 


in the material, Mueller does not lose the price agreed to be - 


paid for cutting. As cutter he fulfills his duty by skillfully 
cutting the stone furnished by the United States, and is not 


responsible for the stock. Such return involves only a loss . 
of the price of the stock. J of course do not here speak of © 


rejections occasioned by faults i cutting. 

Such seem to me to be the results to the United States of 
having in this case divided between tico contracts and virtu- 
ally two persons the obligations generally created by one con- 
tract and devolved, in oiilb: Upon one person. 

Qn perusal of the first contract. I was inclined to think 
(from the use of the word “ boxing * in that part which spee- 
ifies what items the United States may deduct from the price: 
to be paid to Mr. Mueller in case they be compelled to: 
undertake the work themselves) that it was understood be- 
tween the parties to the first contract that Mr. Mueller was. 
to deliver the stone cut (he, however, having then no duty in 
connection with such cutting) or uncut, as the United States 
unght determine, but after two free conversations thereupon 
with the Supervising wArehitect, [have concluded to leave the 
matter for further consideration, as itis probable that the 
present opinion will settle all practical questions between Mr. 
Mueller and the United States. 

Iam, with great respect, your obedient servant, 
Ss. FP. PEILLIVS, 
Solicitor-General. 
The SECRETARY OF TITE TREASURY. 


Approved, 
EDWARDS PIERREPONT. 


COURT OF ALABAMA CLAIMS—MARSHAL'S FEES. 


The Court of Commissioners of Alabama Claims has no authority to allow 
compensation to the marshal of the Distriet of Columbia for his services. 
In econnection with that eourt. 

For any service of process under the act constituting said court, which 
comes Within the deseription of any of the acts for which by section 829 
Rev. Stat. marshals are allowed fees, (¢. g.. Service of a warrant, or sum 
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mons, or subpeena, under order of the court.) the marshal is entitled to 
the fee in such section given. : 

Fees thus earned and received by the marshal form a part of the emolu- 
ments of his office, and should be ineluded in his emolument return. 


DEPARTMENT OF JUSTICE, 
February 1, 1876. 

Sir: Yours of the 29th of December last, addressed to the 
Attorney-General, submits for lis consideration the following 
case and questions : 

‘The marshal of the United States for the District of Co- 
lumbia claims compensation for services in the ‘ Court of Com- 
missioners of Alabama Claims’ at the rate of 33,200 per an- 
nun, commencing July 1, 1875, the legality of which clain 1s 
doubted. I have, therefore, to request your advice = and 
opinion: 

‘First. Whether the marshal shall receive such fees as are 
allowed by law for similar services performed by him in the 
United States courts of the District of Columbia, or such com- 
pensation as shall be allowed by the Court of Commissioners 
of Alabama Claims. 

“Second. Does the compensation paid to the marshal, 
whether as fees allowed by law or as salary allo wed by the 
court, constitute a part of the emoluments of his office, to be 
reported to the Attorney-General and limited to a fixed suum 2% 

The officers of the court mentioned above are designated im 
schedues 4,5. and 6 of the act which constituted if. (1S 
Stat., 246.) In these sections express provision is made for 
compensation to the judges, clerk, and attorney. As to the 
marshal, section 6 provides «that the marshal of the United 
States for the District of Columbia or his depitties shall serve 
all process issued by said court, preserve order in the place of 
sitting, and execute the orders of the said court; by section 
4+ the court is to ve * allowed the necessary actual expenses 
of office rent, furniture. fuel, stationery, and printing, and 
other incidental expenses * * * , to be audited and paid 
under the direction of the Secretary of State ;° and by section 
15 «the moneys necessary for the payment of the salaries of 
the judges and other officers authorized by this act and of the 
expenses of the said court as hereinbefore mentioned are 
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hereby appropriated out of any moneys in the Treasury not 
otherwise appropriated.” 

There is therefore a marked distinction between the judges, 
clerk, and attorney upon one side, and the marshal upon the 
other. The three former officers were created for the occasion, 
whilst the latter is an old oftice, whose duies are, as it were, 
expanded to meet the same occasion. As regards compensa- 
tion, express provision is made for the rere offices, whilst none 
is made expressly for the old. 

Hfowever, the court is invested with the control of a fund 
for the payment of its *‘neeessary actual expenses,” and in 
this connection it is suggested that compensation to its mar- 
Shal is one necessary expense. 

It may be assumed that the services of a marshal are nec- 
essary services for such a tribunal. The question is, whether 
compensation for those services, under the circumstances here 
stated, 1s also necessary. 

Ordinarily extra services are connected with a prestunption 
of extra pay as incident thereto. Here it Is said that the mar- 
shal of the Distriet receives by law certain compensation 
for the ordinary duties of his office, but as the duties in ques- 
tion are extraordinary, they deserve ectraordinary compensa- 
tions; and that such conelusion is so certain as to render It 
prestunable that Congress, although silemt as to a specific com- 
pensation tor this officer whilst providing specific compensa- 
sation for all the other officers of this court, intended to leave 
the question of such compensation and its neasure to be de- 
cided by the court, under an ef cetera provision for © Incidental 
expeuses” ustial In such cases. 

We are to ask, therefore, whether the addition of new 
duties to an existing office warrants the raising of an snplied 
assumpsté (as it Were) against the Umited States to pay addi- 
tional compensation to the Incumbent. 

It will not be questioned that Congress has the power to 
add such duties, and that whetier these warrant additional 
pay is entirely a matter of legislative discretion. 

If in any case Congress has said that they do not warrant 
such pay, there ean be no room for doubt. 

T think that there could be no more room for doubt if the 
case were that Congress has made general provision for such 
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inatters, reserving to itself thereby the exclusive discretion 
of passing upon questions of additional compensation, and pro- 
hibiting its payment unless there be both an express legisla- 
tive allowance and an explicit legislative appropriation there- 
for. 

The prineiple seems to be that all other departments except 
the legislative are to presume that the ordinary compensa- 
tion of an ofticer (sa full consideration for the whole of his time, 
and therefore that such time, if not now fully employed, may 
be appropriated entirely whenever Congress may choose. In 
technical language, such additional appropriation of his time 
and faculties constitutes no consideration wpon which to base 
the supposition of an implied promise, or even an equity for 
compensation, unless in an appeal to Congress. 

Section 1764 of the Revised Statutes provides that no com- 
pensation shall be made for any extra services whatever which 
any Officer may be required to perform wreless expressly author- 
ized by Jaw; and section 1765 adds that no officer im any 
branch of the public serv ice, whose salary, pay, or emoluments 
are fixed by law, shall receive any additional pay, extra 
allowance, or compensation, in any form whatever, for any 
other service or duty whatever, unless the same is authorized 
by law, and the appropriation therefor explicitly states that it 1s 
for such additional pay, extra allowance, or compensation. 

by the former of the sections just quoted compensation for 
‘extra service” must be erpressly authorized by law; by the 
second, any appropriation for “other service or duty ” must 
“explicitly state that it is for such additional pay,” «ce. 

It will be seen by referring to its history that the above 
result has been attained only after repeated legislative efforts 
to make an end of extra pay, and as a means thereto to de- 
prive officers of the United States, whose tempers towards. 
the question are naturally affected by agreeable and long- 
continued association with the claimant, of any jurisdiction 
over it. 

Whatever may be said as to the strength of the mplication 
Conveyed by the Alabama claims act to the effect that Con- 
gress intended that the marshal should be paid and that the 
court should both ascertain the measure of his compensation 
and give a warrant for it, it is enough to say that Congress. 
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has forbidden the employment of implications and presump- 
tions in such cases, and has made its own erpress assent, given 
twice over—er. gr., for allowance and for appropriation—a neces- 
sary prerequisite to the passing of such a claim; or, to come 
down to the very case here preseuted, the circumstance that 
an erpress provision and erplicit appropriation 1s made for 
the judges, clerk, and attorney in the aet of 1874, whilst none 
is made for the marshal, necessarily determines in the negative 
the claims set up by the latter. 

The question whether additional pay to a public officer is 
necessary is, under our system, purely legislative in character. 
Congress therefore by general expressions, which leave to the 
Court of Alabama Claims a competency to pass upon the neces- 
sity of certain contingent expenses, has not committed to 
that court the power of raising and of deciding upon a ques- 
tion of additional pay. Such a power in persons bearing 
their relation to the officer here interested is (I say it with 
pertect respect) the very “ mischief” which the above legisla- 
tion was intended. to “remedy.” 

I add that I think it plain that, for any service of process 
under the act constituting the Court of Alabama Claims which 
comes within the deseription of any of the acts for which by 
section 829 of the Revised Statutes marshals are allowed 
fees, the marshal here is entitled to the fee in such section 
given; ev. gr, service of a warrant, or summons, or subpena 
under order of the Court of Alabama Claims comes in terms 
within the operation of section 829. 

Upon the whole, I hope to be understood as answering 
vour questions as follows: 

I. For services to the Court of Commissioners of Alabama 
Claims the marshal is to be allowed fees wherever in terms 
such services have fees attached thereto by other statutes. 
This is not for stmilar services, but for the same services men- 
tioned in the statutes giving fees. Section 829 does not 
annex its fees to writs, X¢., issuing out of a circuit court, or a 
district court, but to any writs lawfully coming to his hands 
from any authority. Iam also of opinion that the Court of 
Alabama Claims has no power to allow compensation to the 
marshal. | 

I], Whatever compensation comes to the marshal because 
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Letting Contracts—Advertixement. 
of the act constituting the Court of Alabama Claims makes a 
part of the emoluments of his office, to be reported to the 
Attorney-General, and limited to a fixed sum. 

I need not compare this case with that in the 10th volum® 
of the Opinionsof the Attorneys General, p. £58, further than 
to say that there the act erpressly provided fees for all “ simi- 
lar services,” &e., (nullim simile est idem,) and as explicitly 
made an appropriation for their payment. ITILere the appro- 
priation is not explicit, because the act of itself allows no 
compensation, but merely adds to a class of duties which are 
compensated by other statutes. 

Iam, with great respect, vour obedient. servant, 
S. FL PHILLIPS, 
Solicitor-General, 
The SECRETARY OF THE TREASURY. 


Approved. 
EDWARDS PIERREPONT. 


LETTING CONTRACTS—ADVERTISEMENT., 


In July, 1372, the Commissioner of Patents, without previous advertise- 
ment, contracted with P. to furnish certain photolithographic copies 
of patent drawings of date anterior to July 1. 1270, and of such other 
dates as the Connnissioner might designate, the contract (which was 
subsequently moditied) to run until July 1, 1°75. Appropriations were 
made for continuing the work in 1°73, U-74, and 1275, On the v7th of 
March, 1875, the Commissioner (without advertising) and P. extended 
the contra¥t so as to cover so much of the appropriation of $100,000 
made by the act of March 3, 1875, chap. 129, for producing copies of 
drawings of current and back issues, as should be used tor producing 
such copies by photolithographing. DP. thereupon made, in good faith, 
large expenditures toenable him to execute the contract thus extended. 
The Joint Congressional Committee on Printing were consulted with 
reference to the original contract and also the extension, and approved 
hoth: Meld that the contract of Mareh 27, 1875, (extension of origmal 
contract,) having been made without due advertisement, is not valid 
and binding upon the Government: and that the fact that the con- 
tractor made, in good faith, expenditures to enable him to perform the 
same does not give it validity. 

An oftiver who, in giving out a contract, has failed to comply with the 
statutory provision requiring advertisement previous to letting the 
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contract, cannot, by permitting performance thereunder to proceed to 
any extent, make such contract obligatory upon the Government. 

Opinion of Attorney-General Bates (10 Opin., 416) that, although a statute 
containing that requirement has been disregarded, yet if the contract. 
has been partially performed it cannot be deemed void, but must be ex- 
ecuted according to its terms, disapproved. The present case, how- 
ever, distinguished from the one there considered. 

Sections 490, 491, and 492 Rev. Stat. do not apply to and regulate the 
production of back issues described in the contract of July, 1°72, as of 
date anterior to July 1, 1870. 

The authority to make contracts for the work provided for by the appro- 
priation of March 3, 1875, is vested in the Commissioner of Patents. 
The Committee on Printing have, by section 492 Rev. Stat., no power to 
Waive an advertisement except in case of an exigency of the public serv- 
ice, Such power is not implied in their power to prescribe rules for the 

action of the Conunisstoner of Patents. 


DEPARTMENT OF JUSTICE, 

| March 20, 1876. 

Sin: Yours of the 23d ultimo, addressed to the Attorney- 
General, in reference to the contract with Norris Peters, 1s as 
follows : 

“On the Ist day of July, 1872, without any advertisement 
for bidders, a contract was entered into between the Com- 
missioner of Patents and Norris Peters, which was subse- 
quently modified. The orginal contract and its modific a- 
tions are herewith transmitted, marked A. 

“At the date of making this contract the Commissioner 


had received whatever permission could be lawfully given him. 


by the action of the Joint Committee on Printing of the two 


Houses of Congress, as set forth in the resolution, a copy of 


Which is herewith transmitted, marked B. 

“ Appropriations were made for continuing the work in 1875 
(17 Stat., p. 409), in 1874, ((bid.. 004), and in 13800 (18 Stat., p. 
105), and the work was so continued for the three vears named 
In the contract. Prior to the expiration of the three vears 
the Commissioner of Patents sent to the jomt committee a 
letter, a copy of the pertinent part of which is herewith trans- 
mitted, marked (. 

“Upon this communieation the joint committee took action, 
the result of which appears in their official letter to the Com 
missioner, a copy of which is herewith transmitted, marked D. 

“Coneress made the appropriation of *100,000, referred to 
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in the Commissioner's letter (18 Stat., p. 365), dia he after- 
wards, on the 27th of March. 1875, without advertising for 
bids, made the contract, the validity of which is now under 
consideration by me, the original of which 1s annexed to, and 
forms a part of, exhibit A, transmitted herewith. 

‘6 Mr. been after said contract was made, claims to have 
expended five or six thousand dollars tn the purchase of ma- 
terial and instruments for its due execution before the validity 
thereof was ealled in question. 

CA protest was entered by the Graphic Company of New 
York against the carrying oat of this contract. A copy of 
said protest, and an argument of said) company in support 
thereof, is herewith transmitted, marked Es. 

The protest was referred to the Commissioner of Patents, 
who reported thereon, and a copy of lis report 1s herewith 
transmitted, marked I. 

“Mr. Peters also presented an answer to said protest, and 
arguinents have been filed in behalf of Mr. Peters and of 
the Graplne Company, which are also transmitted. 

“On the 4th of August, 1875, my predecessor submitted 
for your opinion the question of the vahdity of this contract, 
in response to which an opinion, signed by the Solicitor-Gen- 
eral, was received by this Department, holding the same to 
be invalid, and that the Congressional Printer should make 
such contract as might be found necessary. To am not in- 
formed that you adopt such opinion as your own, and IT there- 
fore sulbinit upon the foregomg statement of facts the follow- 
Ing questions, upon which T asx your opinion: 

“Ist. Do the provisions of sections 490, 491, and 492 of 
the Revised Statutes, or of the acts of which these sections 
are a revision, apply to and regulate the production of the 
‘back issues’ of the Patent Office, so called in the appropri- 
ation for their production, and which are described in the 
contract of July 1, 1872, as of ‘date anterior to the first of 
July, eighteen hurdred and seventy’? 

°d. Was the contract between the Commissioner of Pat- 
ents and Norris Peters, of date 27th of March, 1875, made in 
accordance with then existing law, and ts or is not the same 
valid and binding ? 

“3d. If it should be vour opinion that the contract is in- 
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valid, then in what officer or officers, under existing laws, is 
the authcritv to make such contract. vested ? 

“4th. Has the Joint Committee on Printing, under section 
492 of the Revised Statutes, the power to authorize the work 
provided for in that section to be contracted for without ad- 
vertisement for bids, when in their judgment the work can 
be performed under the direction of the Commissioner of’ 
Patents more advantageously than in the manner ‘ above pre- 
scribed’ in the section ; and, if the committee have such power, 
what officer or officers may make such contract ? 

“oth. If Mr. Peters, prior to the calling in question of the 
validity of his contract, made large expenditures necessary 
to enable him to execute the same, but before he actually 
entered upon such execution, and such expenditures were 
made in good faith, under the belief that his contract was 
vahd, would such facts affect the validity of his contract, or 
lus right thereunder, as against the Government ?” 

I observe that, owing to some accident oceurring after 
they left my office, neither of the two papers heretofore pre- 
pared by me upon the above transaction has reached you. 
At all events, one of them has not reached you in due form, 
and another, dated November 11, 1875, apparently has not 
been seen by you at all. 

Inasmuch as your communication, above given, adds some 
circumstances not mentioned in that of Secretary Delano, I 
have reconsidered the whole subject, and now transmit to you 
the conclusions to which I have come, retaining in some parts 
language made use of heretofore. 

It is very plain that both the contract of 1872 and its ex- 
tension of 1875 were actually made under the joint resolution 
of January 14, 1871, reproduced in sections 490, 491, and 492 
of the Revised Statutes. That is, at the time when these eon- 
tracts were entered into the parties thereto considered that 
their warrant for so doing was to be found in that resolution 
or in those sections; for in both cases they resorted to a 
peculiar machinery which is not warranted by law except for 
contracts specified in that legislation. The intervention of a 
Joint committee of Congress to regulate a contract made by an 
Executive Department about its own business is peculiar, and 
derives its warrant from the above-cited legislation alone. 
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By applying for and obtaiming that intervention for the con- 
tracts of 1872 and 1875, the Commissioners leave no doubt as 
to their views upon the source of their authority therein. 

Now, however, the gentlemen who represent Mr. Peters 
disclaim such authority, and insist that the joint resolution 
and substituted sections have no application to the question. 
Amongst others who insist upon this is the gentleman whoas 
Commissioner of Patents in 1872 entered into the contract 
the extension of whieh is now before me. 

It is clear that Mr. Peters is not estopped to seek tor other 
authority for his contract, in case that actually adverted to 
at the time of its creation prove to be insutticient. The ques- 
tion is not so much what was the statute adverted to by the 
parties, as what was the statute which really controlled the 
transaction. If there were in 1872 and 1875 any act of Con- 
eress Which authorized the contract substantially, it is a mat- 
ter of little moment whether the parties were conscious of 
its existence. | 

Still, the fact that all parties concerned founded their action 
upon what is now by them conceded to be a mistaken view 
of the law is not without its bearing upon important parts 
of this discussion ; for it concedes that this contemporaneous 
action, and therefore contemporaneous exposition of the law, 
as it is termed, is entitled to no weight. It may be that 
learned gentlemen can now find somewhere in the law a basis 
for the transaction, but the basis contemporaneously acted 
upon and vouched is of course admitted to have no existence. 
The case must rest upon the state of the law, without aid from 
the circumstance that such and such oflicers have for so 
many years regarded the law as being so and so; for they 
accompanied that action with their reasons for so thinking, 
which reasons are adinitted to be unsound. 

I may be allowed here tu dismiss the topic of contempora- 
neous official construction presented in the briefs for Mr. 
Peters, by adding as an objection entirely independent of the 
one just stated that the action of the Department has not 
been frequent enough or sufficiently long continued to create 
such a construction. It has concerned only one contract, 
and continued only three years—circumstances which, accord- 
ing to authorities, prevent its rising to the dignity of con- 
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struction. Moreover, the contract of 1872, with regard to 
which this very recent and very confined action has been had, 
is, as will be seen, a very different contract from what is 
called its extension In 1875. 

So that, upon the whole, I submit that there is no founda- 
tion for the position of Mr. Peters, that the Departinent of 
the Interior is now obstructed from deciding according to the 
law of the case as it originally stood by the previous official 
action herein of the Commissioner of Patents; for that action 
covers only one contract, and that one differing in terms from 
the present contract, and it was action coutessedly founded 
upon a mistaken view of the only statute at the time consid- 
ered by the parties thereto. 

When Mr. Thacher, as Commissioner of Patents, in 1875, 
asked the consent of the joint committee of Congress to an 
extension of the contract of 1872, he meant, and they under- 
stood him to mean, as appears upon the face of his letter and 
of the reply thereto by the committee, an extension of time 
and not an enlargement of subject-matter. The consent given 
by the committee was expressly to a “continuance” of the 
former contract, viz, that of 1872, which concerned only “ such 
drawings of date anterior to the 1st day of July, 1870, and of 
such other dates as the Commissioner of Patents may designate,” 
whilst that of 1875 included “draicings of current and back 
issues.” | 

If the assent of the joint committee be necessary to the 
validity of the contract of 1875, I do not see that it has ever 
been obtained. As appears above, assent was asked in favor 
of a future contract, specifically described, whilst the contract 
actually thereafter entered into was of a sort substantially 
differeht. 

I also observe that the chief reason assigned in the briefs 
of Mr. Peters for paying a larger price for the work done 
upon back issues than for that upon current issues is that the 
former requires greater labor, yet by the contract of 1875 the 
same price 1s allowed for both sorts of work. This exhibits 
another ground of discrepancy between the rationale of the 
contract and the grounds taken by the counsel who desire to 
maintain its validity. 

Although in discussing this topic it be proper to mention 
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the points above stated, I do not found my opinion upon 
them, and will, theretoure, proceed to a close consideration of 
the transaction. 

By the act of March 3, 1875, Congress, amongst other 
things, provided as follows: * For photolithographing, or 
otherwise producing copies of drawings of current and back 
issues, for use of office and for sale, Including pay of tempo- 
rary draughtsmen, one hundred thousand dollars.” 

The photohthographing in question was to be done after 
the 30th of June, 1875. Assent to a private contract for its 
execution was applied for by anticipation January 25, 1875, 
and was obtained on the doth of February thereafter. The 
consequent contract with Mr. Peters was entered into upon 
the 27th of March, 1875. 

In May, 1875, a petition was presented to the President 
protesting against the validity of the contract, and upon the 
2d of June, 1875, the late Secretary of the Interior decided 
that such contract was invalid. Subsequently, however, he 
reopened the question and referred it to this Department. 
His former action therein is mentioned here only in order to 
show that for a month before the time at which the execution 
of the contract was to begin, Mr. Peters had notice that it 
might be set aside. 

In the first place it may be observed that, as more than 
three months elapsed between the tine of making the contract 
and the time at which its execution was to commence, there 
can be no ground for asserting that public exigencies required 
advertisement, &c., to be omitted. 

This contract must be admitted to be governed by one of 
three sections of the Revised Statutes; 2. e., by section 492, 
section 3709, or section 3780. In each of these a want of pre- 
liminary advertisement and arcard is excused in case of a public 
exigency. Now, if it be admitted that contracts of the kind 
betore us require advertisement in any ease, the present must 
have required it, as it cannot be suggested that the three 
months which were to elapse before the work could begin were 
consistent with the existence here of such an exigency. Itisalso 
to be observed that in January preceding the Commissioner 
of Patents felt sure enough of the appropriation to initiate 
steps towards a contract. He therefore in effect had more 
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than five months in which to make advertisement. If this 
length of time did not admit of allowing to the United States 
the advantage arising from competition between bidders, it is 
not easy to see how that advantage is to be had in any case. 

But I understand that the chief reliance of Mr. Peters to 
account for the want of an advertisement is upon the position 
that the photolithographing required by himis really apersonal 
service, within the meaning of section 3709 of.the Revised 
Statutes. 

In this connection he insists upon the difference between 
the work upon current issues and that upon back issues ; thelat- 
ter falling to his lot and making his contract to differ from 
that by the parties who have taken work which is entirely 
upon current issues. 

In the first place, I repeat that the contract with Mr. Peters 
includes, upon exactly the same footing, both current and back 
work. : 

Again, the chief difference between back and current work 
arises from the circumstances that in past years there was 
no uniform regulation as to the size of the drawings with 
which applicants for patents were required to accompany 
their specifications; and, besides, that such drawings, where 
in line, have sometimes faded, and so require to be retouched 
in order to produce a good photolithograph; and, where in 
pencil, require to be entirely retraced into line before being pho- 
tolithographed. 

As I am informed, no additional trouble devolves by contract 
upon Mr. Peters because of any of these peculiarities except 
the first, i. e.. want of uniformity in size. The two other mat- 
ters are provided for in the Patent Office before the drawings 
are delivered to the contractor; although it is true that in fact 
the faded lines spoken of in the second place are sometimes 
remedied after they come into the hands of theengraver. The 
change from pencil to line is done in the Patent Office. 

Considerable pains, however, devolve upon the contractor 
because of the want of uniformity in the size of most of the 
back issues. He is required to reduce all such to uniformity 
with current issues. 

Mr. Peters claims that this incident makes such a distine- 
tion between his work and work merely current as to justify 
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the departure that has been made from the practice by which 
the latter is let under advertisement and award; i. ¢., in fact 
makes that to be a personal service which otherwise would not 
be such. . : 

I cannot think that this extra manipulation makes a dis- 
tinction in kind between the work which has been submitted 
thereto and other work which, although requiring much ma- 
nipulation, is not so submitted. 

Notwithstanding what is said with so much emphasis and 
variety of illustration by the counsel for Mr. Peters, it remains 
a fact that the methods of photography and photolithography 
are mainly mechanical in their nature, and are characterized 
as such by artists. Manipulation and skill no doubt make 
much difference between the work of one professor of photog- 
raphy and another, but so they do in case of all mechanics 
and manufacturers. This matter might be elaborated as re- 
gards these latter persons with quite as much effect as has 
been done by Mr. Peters in regard to his calling. But such 
comparisons and contracts would not prevent a government 
officer who has to contract for the building of a house, or of 
a steam-engine, or for the manufacture of goods from letting 
out the work after due advertisement—trusting to the terms of 
the contract, ev. gr., to the oversight stipulated for and the 
right of rejection, &c., for procuring a reasonably good article 
upon fair terms. 

Again, although a contract may require in some of its de- 
tails personal service, this does not make the whole contract 
one for personal service within the meaning of section 3709, 
Revised Statutes. For instance, although a contractor for a 
fine public building may have in various parts of the work to 
employ persons of rare skill in cutting stone or in painting, this 
circumstance will not except such contract from the require- 
ment of a previous advertisement. 

Moreover, I understand the personal service mentioned in 
that section to be personal service of the party contracted 
with, and not personal service which he shall employ. In 
the present case, if the personal service spoken of be not per- 
sonal service by Mr. Peters himselt, but service of some one 
employed by him, there is no reason why the part which he 
assumes by his contract, which is really no more than that of 
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being ina position to employ others to do the personal service 
desired, may not be competed for by bidders. If, then, the 
restoration of faded lines and the reduction of drawings, here 
spoken of, be in fact executed by employés of Mr. Peters—as 
to which I am not informed—it seems that there can be no 
pretense that such incidents modify the necessity for an ad- 
vertisement. 

I will not of course be understood here as admitting that, if 
such restoration and reduction were done by Mr. Peters hin- 
self, they could constitute the present a case of personal serv- 
ice, and for the reasons already stated. 

I have above put this case upon the grounds alleged in be- 
half of Mr. Peters in the arguments upon file, but I will add 
that even if it be referred to sections 490, 491, and 492 of the 
revisal, unless in the event of an erigency, the supposition of 
which is excluded by the facts of the case, such contract is no 
less inadmissible. 

The “lithography and engraving” spoken of in these sec- 
tions, by section 492 is to be let to the lowest bidder by the 
Congressional Printer, unless the Committee on Printing decide 
that exigencies of the public service do not justify waiting, in 
which case an immediate contract for engraving may be made; 
or uf the committee think that the work can be more advantage- 
ously performed under the direction of the Commissioner of 
Patents, it shall be so done, under such limitations and restric-— 
tions as the committee may from time to time prescribe. 

I do not understand the latter clause (italicised above) to 
invest the committee with any larger power for waiving ad- 
vertisement, &c., than had already been conferred upon them. 
Whatever they may “ prescribe” to control the action of the 
Commissioner of Patents, in case the “ direction” be trans- 
ferred to hin, it is‘not intended that they shall “ prescribe ” 
an immediate contract except in case of exigency. The policy 
of Congress requiring contracts by the Departments in gen- 
eral to be based upon biddings is too well and niversally 
established, and its fitness in this particular business too 
plainly recognized in the very section before us, to admit of 
a suggestion that, besides the ordinary exceptions arising 
from “ exigency” expressed in the general provision (section 
3109) and repeated here, it was intended by this latter clause 
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to authorize the committee to place the matter in the hands 
of the Comnmussioner of Patents, and at the'same time empower 
him at their will to dispense icith an advertisement. 

No reason appears why this committee should have only a 
limited discretion for allowing an immediate contract so long 
as the work was to be done through the Congressional Printer, 
and an unlimited one if the same should be done through the 
Commissioner of Patents. When therefore it appears in 
terms upon the face of the statute that such discretion is Jim- 
ited in the first instance, general erpressions cannot be called 
upon to show such a change of policy for the latter case as 
will render that discretion unlimited. 

In the same connection, I may be allowed to suggest a 
doubt whether Congress in any case can -be considered, 
except by the use of the most express language, to have con- 
ferred upon one of its committees a discretion at will of sus- 
pending alaw. The argument which I am examining suggests 
that even if there be no erigency, and if the work be not per- 
sonal service, the committee, if they choose, may authorize an 
immediate contract. I think such a power would so obvi- 
ously tend to suspicion, if not to abuse, that in the absence 
of imperative words the suggestion is inadmissible. How far 
imperative words would make it good is a topic which I have 
not now to examine. 

Nor, in view of the position taken by the learned gentle- 
men who have argued this case for Mr. Peters, am I required 
to do more than allude (again) to the anomalous feature in 
section £92, by which a committee of Congress is empowered 
to lay down rules from time to time for the government of an 
executive ofticer in matters concerning his duty. Such a su- 
pervision, although quite a matter of course in regard toa 
Congressional officer, (“the Congressional Printer,”) changes 
its character substantially when exercised over an officer of 
the executive department of the Government, (‘the Commis- 
sioner of Patents.”) 

As I have no reason for thinking that Congress meant that 
the exceptional jurisdiction conferred upon the Joint Com- 
inittee of Printing by section 492 should cover other matters 
to which it is not expressly extended, I conclude that the 
appropriation for photolithography, &c., now under consider- 
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ation, (18 Stat., 365,) is to be referred for execution to the 
Commissioner of Patents under the general laws governing 
him in the letting of contracts. 

Upon the whole, therefore, [ submit for your consideration 
the following replies to the questions asked above: 

Ist. Sections £90, 491, and 492 do not apply to and regulate 
the production of drawings of back issues of the Patent Office, 
as described in your first mae 

2d. The contract of March 27, 1875, between the Commis- 
sioner of Patents and Norris ase was not made in accord. 
ance with then existing law, and therefore 1s not valid and 
binding. 

od. The authority to make contracts for executing the duty 
imposed by the appropriations of March 3, 1875, (18 Stat., 
369,) is vested ig the Commissioner of Patents. 

4, Theonly power to waive an “advertisement and award” 
conferred upon the Committee of Printing by section 492 is 
that therein erpressed—in case of an exigency of the public 
service. None other is implied in their power to prescribe 
rules, \c., for the action of the Commissioner of Patents. 

oth. The circumstance that Mr. Peters has in good faith 
made expenditures to ‘enable him to execute the contract 
dloes not make it valid. 

In ordinary cases, where an agent has made a contract in 
excess of his powers, no doubt if the principal stand by and 
see the contractor in good faith incur expense to enable him 
to perform his engagements, such principal cannot avoid the 
consequences of his silence by pleading that the agent had 
no power to make such a contract. In many eases such con- 
duct would amount to a ratification. 

sut I think it is misconception of this well-known princi- 
ple to suggest that where, as in the present ease, a public 
statute requires Offigers who make contracts for the Govern- 
ment to do so in a way calculated “ to prevent favoritism, and 
to give to the United States the benefit of competition,” (At- 
torney-General Berrien, 2 Opin., 259,) if such officer fails to 
adopt such course, he, or some other officer of the United 
States, (the latter being as much a mere agent of the princi- 
pal as the former,) by permitting the contractor to make ex- 
penditures in the course of his engagements, can render that 
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contract binding upon the United States which otherwise 
would not be so. In the present state of the law all officers 
of the Government are equally bound by the provision in 
question. None of them can waive it. In this instance Con- 
gress alone of the departments of the Government represents 
the principal in the case first above stated. Nor must it be 
forgotten that 1n the present case, inasmuch as the restriction 
is created by a public statute, it was as much the duty of the 
contractor as of the Commisioner of Patents to take notice 
of and comply with the requirement. It was and is a part of 
the law of the land, binding on everybody—a matter not to 
be forgotten in considering the position of Mr. Peters, as mat- 
ter of lav. 

Iam unable, therefore, to concur in the principles stated 
in the opinion of Attorney-General Bates, (10 Opin., 422. 
Such cases are always, in contemplation of law, cases where 
both parties have made a contract in violation of the publie 
and knoicn will of an absent principal. Besides, it seems to 
me that the present case is to be distinguished from that be- 
fore Mr. Bates, inasmuch as Mr. Peters had fair notice before 
the time at which his contract was to commence (among other 
things by the opinion of the late Secretary of the Interior) 
that it might be set aside. The contract was one merely in 
extension (as is said) of a contract then being executed by 
Mr. Peters, and the United States are not chargeable with 
notice that such extension would involve a large preliminary 
expense. So far as-they are concerned, at the time when the 
present questions were raised (May, 1875) Mr. Peters had 
not been and could not have been required to furnish any- 
thing under his contract, and the latter remained “ wholly 
executory ” in the substantial sense of that expression as 
used by Attorney-General Cushing, (6 Opin., 406.) 

As for the supposed ratification by Congress, implied in its 
successive appropriations for photolithographing, in 1872, 
1873, and 1874, (17 Stats., 405 and 504, and 18 Stat., 105,) it is 
plain that neither of these provisions indicate that Congress 
was informed as to the manner in which the contract of 1872 
had been let; and, moreover, as has been repeatedly sug- 
gested, the ratification of the contract of 1872 affords little 
presumption that Congress would ratify the very different 
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contract of 1875. It would be to manifest no proper sense of 
the ability with which Mr. Peters has labored to show the 
substantial difference between a contract to produce copies 
of back issues and one to produce copies of current issues, if 
it were not conceded that the contract of 1875 diverges much 
farther from the rule of section 3709 than did the contract of 
1872. I see no reason to believe that Congress has sanctioned 
the former divergence; but if it has, I should await its actual 
judgment upon the latter before yielding to the supposed 
precedent created by its action in the above appropriation 
act. ; 

The importance of the principles involved in your commu- 
nication, the zeal and elaboration with which the subject has 
been argued before me, and a wish to notice every material 
suggestion made on behalf of Mr. Peters, will, I trust, excuse 
the length of this opinion. 

Iam, with great respect, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General. 
The SECRETARY OF THE INTERIOR. 


Approved. 
EDWARDS PIERREPONT. 


TRUSTEE OF CINCINNATI SOUTHERN RAILWAY. 


The position of trustee of the Cincinnati Southern Railway—the duties 
which appertain to it being defined by certain acts of the Ohio legis- 
lature, and appointments thereto and removals therefrom being made 
by the judges of the superior court of the city of Cincinnati, by which 
court the compensation of the trustee is also fixed—is a civil office within 
the meaning of section 1222 Rev. Stat., and, therefore, upon acceptance 
of an appointment to such trusteeship by an ofticer of the Army his 
comunission in the Army would become vacated. 


DEPARTMENT OF JUSTICE, 
March 25, 1876. 
Sir: Yours of the 22d instant, relating to General Weitzel, 
and addressed to the Attorney-General, has been referred to 
me for consideration. Herewith I subinit a reply to the ques- 
tion therein presented. 
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That question is whether Brevet Ma jomGeacrl Weitzel, 
major Corps of Engineers, United States Army, can, without 
vacating Lis commission, accept of the position of trustee of 
the Cincinnati Southern Railway. 

The duties of such “trustees and their successors” (in nun- 
ber five) are defined by certain acts of the legislature of Ohio, 
(May 4, 1869, \c.,) which are applicable to any city of Ohio 
of over 150,000 inhabitants in respect to any railway which 
such city may authorize; and they are to borrow, for the pur- 
poses of the railway, a sum not to exceed $10,000,000, and to 

issue bonds therefor in the name of the city; ‘control and dis- 

burse such fund; construct a line of railway and telegraph 
[in three States;] buy, if necessary, other railways and rights 
of way; appoint officers and agents, and engage with con- 
tractors; give bond for the faithful discharge of their duties; 
make annual reports to the city council, &e. 

Such trustees are appointed by the judges of the superior 
court of the city of Cincinnati, are compensated by allowances 
fixed by such court, and may by it be removed. The trustce- 
ship is undefined in point of duration, being limited, I sup- 
pose, by the purposes of the trust; and, as appears above, the 
aets contemplate successors to those at any time holding the 
place. 

The city of Cincinnati wishes to avail itself of the services 
of General Weitzel in connection with this place, and there- 
upon he is naturally desirous of knowing how his compliance 
with such wishes will affect lis position in the Army, inas- 
much as section 1222 of the revisal enacts that if any ofticer 
of the Army on the active list accepts of, \c., any civil office 
his commission shall thereby be racated. 

Iam of opinion that the place above mentioned Is a ciril 
office within the meaning of section 1222, and, therefore, that 
upon acceptance of it General Weitzel will cease to be an 
ofticer of the Army. The opinion of Attorney-General Aker- 
man, (13 Opin.. 3.0,) in the case of General Meade and the 
place of park comimnissioner of Philadelphia, is in point; and 
upon Whatever is special in the present case I concur entirely 
with the views expressed by the Judge-Advocate-General in 
his communication of the 20th instant addressed to yourself. 

In addition to wuat has been said, allow me to cite the fol- 
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lowing passage from the opinion of Chief Justice Marshall in 
the United States vs. Maurice, 2 Brock., C. C., 96. 

“Ts the agent of fortifications an ofticer of the United States? 
An officer is detined to be ‘a public charge or employment,’ 
and he who performs the duties of the office is an officer. If 
employed on the part of the United States, he is an officer of 
the United States. Although an office is ‘an employment,’ 
it does not follow that every employment is an office. A man 
may certainly be employed under a contract, express or im- 
plied. to do an act or perform a service without becoming an 
Officer. But if a duty be a continuing one, which is defined 
by rules prescribed by the Government and not by contract, 
which an individual is appointed by Government to perform, 
who enters on the duties appertaining to his station, without 
any contract defining them, if those duties continue, though 
the person be changed, it seems very difficult to distinguish 
such a charge or employment from an office, or the person who 
performs the duties from an officer.” 

The duty in the present case is a continuing one, is defined 
by rules prescribed by the Government, and not by contract. The 
person to perform them is appointed by a department of the 


' Government, and the duties of the place continue, though the 


person be changed. 

There is no occasion here to question the judgment by the 
supreme courts of Olio (21 Ohio State, 39) that such trustee- 
ship is not an office within certain organic provisions of the 
constitution of that State. For if the prohibitions of section 
1222 are to have any substantial operation, it seems that they 
will reach, amongst others, cases of public civil employment 
Whose duties are so extensive, engrossing, and responsible as 
the details above given show that this one may be, without 
regard to the question whether in other senses and for other 
purposes, State or national, such public employment be ar 
office. IL suppose, for instance, that the prohibition applies to 
membership in a legislature, which, however, is technically 
no office. And admitting that for the above purposes of the 
constitution of Ohio a continuing public place, which is merely 
temporary, (say, tor thirty years or so,) is no office, yet when 
the question is whether the circumstance that such place is 
tv continue but for thirty years will, for the purposes of see- 
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tion 1222, relieve it of the objection that would apply if it 
were unlimited in point of duration, I submit that the answer 
must clearly be in the negative. The reason of the thing in 
the interpretation of the word office in the above United States 
statute seems to be very different from that which controls 
its meaning in the constitution of Ohio. 

With great respect, your obedient servant, 

S. F. PHILLIPS, 
Solicitor-General. 








Se 


The SECRETARY OF W£AR. 


Approved. : 
EDWARDS PIERREPONT. 


CONSTRUCTION OF TELEGRAPH ON PUBLIC DOMAIN. 


A company chartered by the State of Oregon, subsequently to the act of 
July 24, 1866, chap. 230, constrneted a telegraph line over public domain 
of the United States within that State, but never filed a ‘‘ written accept- 
ance,” as required by that act, and declines to comply with the pro- 
visions of that act as to rates for Government telegrams: Advised that - 
the company, in respect of the erection of its telegraph on the public 
lands, is a trespasser, and that the United States (without special legis- 
lation) are entitled to all ordinary remedies for trespass given at law, 
as well as to all extraurdinary remedies given in equity. 


DEPARTMENT OF JUSTICE, 
March 29, 1876. 

Sir: Yours of the 24th instant in relation to the telegraph 
line of the Oregon Steam Navigation Company, addressed to 
the Attorney-General, has been referred to me, and I here- 
with submit for your consideration a reply. 

The company above named was chartered by the State of 
Oregon, and, as I gather, since the passage of the United 
States act of 1866, chap. 230, has constructed a telegraph line 
running in part over the public domain of the United States 
in the State above mentioned. Before the 1st of January, 
1876, the company, although it had never filed a ‘ written 
acceptance” thereof, had in practice complied with the pro- 
visions of the above act of 1866 as to the rates for G:overn- 
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ment telegrams. Since then it refuses to do so, and has 
formally notified the Government thereof. 

The question is, what remedy has the Government for such 
refusal ?—the case, as must be observed, being one in which 
the United States has forbidden the construction of such 
lines over its lands, except upon a condition that in the present 
instance has not been kept. 

It is admitted that in the absence of a “ written acceptance” 
the remedy provided in section 5267 (Revised Statutes) does 
not apply, and I have not been able to find any other stat- 
utory remedy for thecase. Still the United States are in the 
situation of other proprietors, and so, without special legisla. 
tion, are entitled to all ordinary remedies for trespass at 
common law, as well as to the extraordinary remedies giver 
in equity. Iso understand the principles upon which Cottoz 
vs. The United States, (11 How., 607,) was decided; and that 
case has been recently affirmed in United States vs. Cook, (1% 
Wall., 591.) 

I suppose that the construction of the telegraph line was 
allowed by inadvertence upon the part of the public author- 
ities of the United States in that locality. It seems that they 
ought to have required a previous ‘“ written acceptance” ot 
the terms upon which such erection was authorized. They 
had no power to acquiesce in such appropriation of the lana 
without such written acceptance. In fact, then, the compan) 
has at all times been a trespasser in respect of this erection. 

The United States may therefore abate it, or, if they prefer, 
may bring an action for the trespass, or an action to eject the 
company. Circumstances upon which, from the brief state~ 
ment before me, 1 am unable to pass, will determine the 
judgment of the United States authorities in Oregon in choos- 
Ing amongst these different remedies. 

With great respect, your obedient servant, 
S. I. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF WAR. 


Approved. 
EDWARDS PIERREPONT. 
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OCEAN MAIL SERVICE. 


Where the Postinaster-General was authorized by statute to advertise for 
proposals to perforin certain ocean mail service in steamships of not 
less than 3,000 tons burden; and, after due advertisement, a steamship 
company proposed to pertorm the service at a certain price in steam- 
ships of from 3,500 to 4,000 tons burden, which offer was accepted and a 
contract made accordingly: Jield that the Postmaster-General cannot 
accept and pay, under such contract, for service done in steamships of 
less burden than that stipulated, although they are over 3,000 tons 
burden. 


DEPARTMENT OF JUSTICE, 
aipril 4, 1876. 

Sir: In yours of the 28th ultimo, addressed to the Attorney- 
General, you state the following case: Congress, by act of Feb- 
ruary 17, 1865, authorized the then Postmaster-General to ad- 
vertise for proposals for an ocean mail service with China, to be 
performed in steamships of not less than three thousand tons 
burden ; whereupon, after due advertisement, the Pacific Mail 
Company proposed to carry such mails at a certain price in 
side-wheel steamships of from thirty-five hundred to four 
thousand tons burden; and this proposal was accepted, and 
a contract made accordingly October 16, 1866. 

The question arising upon this stgte of things is whether 
you can accept and pay for a mail service done in accordance 
with the above contract in all respects except that the steam- 
ships are not of as great burden as stipulated, although they 
are of a burden of over three thousand tons, as mentioned in 
the act. 

Generally, where a statute commands a public officer to 
contract for certain work to be done at a price not over a 
sum therein mentioned, or within a certain time therein fixed, 
the sum or time so specified are merely directory to the public 
officer, and intended to impose terms beyond which his dis- 
eretion as to such price or date cannot go. If, for instance, 
such time be fixed in the act at six months, that will not hinder 
the officer from binding the contractor to five months; or, if 
the limit of price be $10,000, from tying the contractor to a 
consideration of $9,000. 

In such case the contractor cannot afterwards insist upon 
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the $10,000 or the six months, and in the same way the public 
officer cannot agree to allow either. The latter has evecuted 
his power by entering into the particular contract, and has no. 
more that he can do. 

So in the present case the limit of discretién as to the bur. 
den of the steamships imposed by the statute has no effect 
in enlarging the terms of the contract actually made. The 
instance is not so striking to the imagination as if the case 
were that the Pacific Mail Company had contracted for a 
consideration of $400,000, and now for reasons good in equity 
asked to be paid five hundred thousand because the act pro- 
vided that the Postmaster-General might have contracted to 
pay that amount; or if, having contracted to carry such mail 
for eight years, they asked to have the time enlarged to ten 
years, because by the act it might have been so specified 
originally. 

In either case, after the power is once executed in general 
accordance with the act, there remains no more, outside of 
Congress, a discretion for readjustment. 

I am therefore constrained to differ with the ‘opinion in this 
case expressed by the learned Assistant Attorney-General for 
the Post-Office Department. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General. 





The PoSTMASTER-GENERAL. 


NOTE.—The Attorney-General, having been counsel for the Pacific 
Mail Steamship Company, declined to take any part in the consideration 
and decision of the case and question above stated. 
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CONTRACT FOR OCEAN MAIL SERVICE. 


An American steamship company having contracted to transport the 
United States mail between Shanghai and Yokohama, sublet the con- 
tract to a Japanese company, the latter company chartering from the 
former an American vessel, officered by citizens of the United States, 
and carrying the United States flag, to perform the service, with an 
agreement to purchase the vessel at the close of the contract term. 
Under this arrangement the mail was transported for a quarter: Held 
that payment for this service should be made according to the terms of 
the original contract. 

DEPARTMENT OF JUSTICE, 
April 19, 1876. 

Sir: Yours of the 11th instant, addressed to the Attorney- 
‘General, incloses the contract made by the Pacific Mail Com- 
pany with the United States upon the 20th day of March, 
1867, for carrying the mails between Yokohama and Shanghai, 
and after calling attention to the subletting of that contract 
by said company to a Japanese company, (dated October 16, 
1875,) and specially to the chartering by the latter from the 
former of the steamship Nevada for the purpose of carrying 
such mails for the remainder of the term, viz, fifteen months, 
with an agreement to purchase the same at the close of such 
term, puts the question whether a performance of the work 
by such assignee during the quarter ending April 1, 1876, 
entitles the contractor to receive the money stipulated to be 
paid therefor by the United States. 

I understand that the only question made by the communi- 
cation is whether the Nevada, after the above transfer and 
charter, continues to be an “ American vessel,” as required by 
the above contract between the United States and the Pacific 
Mail Company. 

By the note received from you (dated the 15th instant) 
amendatory of the statement contained in your first com- 
munication, I observe that the officers of the Nevada continue 
to be citizens of the United States. It also appears from the 
provision in the third item of the contract between the Pacific 
Mail Company and the Japanese company, anticipating the 
probable occasion for supplying a loss of the Nevada, that 
both parties intended that the mail should be carried by the 
latter in “‘ steamships under the United States flag.” 





TO THE SECRETARY OF THE TREASURY 559 


Liability for Tax on Distilled Spirits. 





I am of the opinion that,in the absence of mala fides, a 
charter of an American ship by foreigners does not affect the 
national character of such ship, (see 3 Blatch., 71,) and there- 
fore that in the case before me there is no reason why the 
payment shall not be made according to the terms of the 
original contract. 

With great respect, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The POSTMASTER-GENERAL. 


Nott.—The Attorney-General, having been counsel for the Pacific 
Mail Steamship Company, declined to take any part in the decision of 
he question stated in the foregoing. 





LIABILITY FOR TAX ON DISTILLED SPIRITS. 


The terms of section 3251 Rev. Stat., namely, ‘‘every person in any man- 
ner interested in the use of any still, distillery, or distilling apparatus, 
shall be jointly and severally liable for the taxes imposed by law on 
the distilled spirits produced therefrom,” include stockholders of private 
corporations engaged in distilling for gain. 

DEPARTMENT OF JUSTICE, 
April 23, 1876. 

Sir: In a communication of acting Secretary of the Treas- 
ury Conant, dated April 11, 1876, and addressed to the Attor- 
ney-General, the following question is put: | 

‘Ts a stockholder in a distilling corporation, not otherwise 
liable for the debts of the corporation beyond the amount of 
his stock therein, made individually liable therefor by the 
provisions of section 3251 of the Revised Statutes, and can 
his individual property, in no way connected with the busi- 


ness of such corporation, be seized and distrained for taxes 
due on spirits produced by it.” 


I am of the opinion that the section cited does include 
stockholders of private corporations engaged in distilling for 
gain within the expression “every proprietor and possessor 
of, and every person in any manner interested in the use of, 
any still, distillery, or distilling apparatus, shall be jointly 
and severally lable for the taxes imposed by law on the dis- 
tilled spirits produced therefrom.” .The arguments to the 
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contrary go to show that stockholders in such case are not 
proprietors or possessed, but they do not touch the question 
of interest. This interest was recognized in former times 
upon the question whether such stockholders were competent 
witnesses for the corporation when engaged in litigation, and 
I see no reason why a reference to the class of the interested 
is not sufficient to include them for the purposes of the above 
section. It seems to me that the suggestions made by Judge 
Dyer in his opinion inclosed in the papers transmitted by 
you (see Milwaukee Commercial Times, November 26, 1875) 
touching the policy and purposes of this provision, which 
iso tend to the conclusion above expressed, are entitled to 
very great consideration. 
Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General. 
The SECRETARY OF THE TREASURY. 


Approved. 
EDWARDS PIERREPONT. 





DISMISSAL IN THE NAVY. 


In October, 1261, 8S. was appointed by the Secretary of the Navy ‘‘an 
acting master in the Navy, on temporary service,” and was dismissed 
from the service by the Secretary in March, 1862: Held that the dis- 
nissal was lawful—that in the absence of legislation the Secretary had 
power to determine the time at which an appointment expressly tem- 
porary should come to an end, 


DEPARTMENT OF JUSTICE, 
April 25, 1876. 

Sir: Yours of the 12th instant, addressed to the Attorney- 
General, presents the following case and question : 

On the 9th of October, 1861, Alexander M. Smith was, by 
Secretary Welles, “appointed an acting master in the Navy 
of the United States, on temporary service,” and upon the 
21st of March, 1862, he was by the same person “ dismissed 
the service,” the letter of dismissal reciting that he had been 
reported for drunkenness, cruelty, and disrespect to (his) 
superior officers.” Thereupon you ask whether such dis- 
missal was authorized by law. © 
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Officers holding temporary appointments in the Navy are 
not either commissioned or warrant officers, as 1s recognized 
by the act of 1862, chap. 204. (Rev. Stat., sec. 1410.) Legis- 
lation, therefore, as to the manner in which such officers are 
to be cashiered, &c., does not apply to the present case. 

I am also of opinion that the act of July, 1861, cited to show 
that the appointment of Mr. Smith must after that date be 
considered as for the term of the voyage or of the war, and 
therefore during such term was to be ended only by regular 
methods applicable ordinarily to naval officers of that grade, 
does not admit of that interpretation. 

I premise that the act of 1861 had the same effect upon 
future as upon past appointments of the sort mentioned. 

Its interpretation as tp the matter in hand, in regard to 
past appointments, seems to be that the officer appointed 
should not have a term longer than that of the voyage or 
the war, (whichever should be the longer ;) not that he should 
have a term which (subject to ordinary accidents) should 
continue during the voyage or the war. Because if, for ex- 
ample, the Secretary had in June, 1861, appointed Mr. Smith 
acting master, &c., to hold at the discretion of the appoint- 
ing power, although Congress might have passed an act in 
the next month substantially ratifying such appointment, it 
would have had to ratify it as made, and could not ratify it 
giving an extension of its term, without trenching upon rights 
of the Executive Departmentin matters of appointment; that 
is, it could not say (anticipating the actual duration of the 
war) that Alexander M. Smith should hold for and during a 
term of four years the office theretofore conferred at the dis- 
cretion of the Secretary. 

As I have said, the statute makes the same provision for 
future as for past appointments, and therefore I think that 
its effect upon an appointment made in October, 1861, was 
- what it would have been for an appointment made in June, 
13861. I conclude, therefore, that such act does not bear upon 
the question now presented, but is to be interpreted as sug- 
gested above. 

I am of opinion also that, in the absence of legislation, the 
Secretary had the power of determining the time at which 
an appointment expressly temporary should come to an end. 

36 P 
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It seems to be generally admitted in this country that the 
appointing power has entire control of the tenure of its ap- 
pointments, except where otherwise provided by law. His 
assignment of a reason in the letter of dismissal was sur- 
plusage, and perhaps might well have been omitted. 
Very respectfully, your obedient servant, 
S. F. PHILLIPS, 


Solicitor-General. 
The SECRETARY OF THE NAVY. 


Approved. 
EDWARDS PIERREPONT. 


COPIES OF PAPERS—APPLICATION FOR. 


An application for copies of papers on file in a Department, to be used by 
the applicant in a suit promoted by him under section 3491 Rev. Stat., 
stands upon the same pOOEG with a like application by a plaintiff in 
any other private suit. 


DEPARTMENT OF JUSTICE, 
May 13, 1876. 

Siz: In yours of the 5th instant, addressed to the Attor- 
ney-General, it is stated that John L. Pendery, esq., has ap- 
plied for copies of certain papers on file in your Department 
to be used by him in prosecuting a swit which he purposes 
to bring against the Kansas Pacific Railroad Company under 
section 3491 of the Revised Statutes. 

Ido not, from your communication, understand it to be 
your wish that the Attorney-General shall give an opinion 
whether the section cited above authorizes such suit to be 
brought under the circumstances referred to by Mr. Pendery, 
as it seems to be enough for the purposes of his application 
that he is proceeding bona fide in the suit and has probable 
cause for its promotion. I am not advised by you that the 
application is one which, for any special reasons not appearing 
upon the face of the papers and the law, is liable to objec- 
tion. If Mr. P. can make out a case within the above section, 
it seems that he has a right to bring the action proposed, and 
that his claim for copies, &c., to be used therein stands upon 
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the same footing with a like claim by a plaintiff in any other 
private suit. 

Of his chances for a recovery therein I can form no judg- 
ment without information as to the faith with which the 
company has made a distinction in freights between some 
and others of its private patrons, and also, perhaps, in regard 
to the proportion of tts private business done under bills of 
lading like that inclosed by you. It may be likewise that 
some difficulty will be made as to the applicability of the 
section cited to dealings by a corporation. But for the reason 
mentioned above I waive a consideration of these questions 

Assuming that Mr. Pendery is engaged in preparing cer- 
tain matters preliminary to a suit which (as authorized by 
an express law) he will bring, in part, for his own advantage, 
and that in the course of such preparation he has found it 
necessary to communicate his plans to officers of the Govern- 
ment, it seems that nothing ought to turn upon the fact of 
such communication, but that he should be permitted to go 
on, and will be aided just as are other private suitors. 

If, upon further investigation mto the facts of the above 
dealing by the company, it shall appear that the provision 
cited by Mr. Pendery from its charter has been violated, but 
that, owing to the frame of the section under which Mr. P. 
proposes to sue, such dealing is not included therein, it would 
be proper for the United States to bring an ordinary action 
to recover back the excessive freight so exacted. 

If this note be not responsive to the purport of your com- 
munication I hope to be informed thereof, and to be more par- 
ticularly directed to the matter requiring consideration. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 


Solicitor-General. 





The SECRETARY OF THE TREASURY. 


Approved. 
- EDWARDS PIERREPONT. 
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ACTING GUNNER IN THE NAVY—DISMISSAL OF. 


In January, 1864, S. was appointed by the Secretary of the Navy ‘‘an 
acting gunner on temporary service” in the Volunteer Navy, and in 
July, 1865, was dismissed from the service by the Secretary: Held that a 
power to appoint gunners to an undefined extent does not preclude the 
appointment of acting gunners also; that the power to appoint the 
latter is implied by section 18, act of July 17, 1862, chap. 204, (Rev. Stat., 
sec. 1410';) and that, ag an acting gunner, S. was liable to dismissal at 
the will of the Secretary. 


DEPARTMENT OF JUSTICE, 
June 10, 1876. 

Sir: Yours of the 1st instant, addressed to the Attorney- 
General, presents for his consideration the case of A. S. Soper, 
who, in January, 1864, was appointed by the then Secretary 
of the Navy “an acting gunner on temporary service” in the 
Volunteer Navy, and in July, 1865, was by the Secretary dis- 
missed from the service. 

In 1872, and again in 1874, and now again, for the third 
time, Soper has petitioned for restoration to his tormer place 
in the Navy, having in the meantime asked for a court-mar- 
tial under section 12 of the act of March 3, 1865. (12 Stats. 
487.) : 

These applications have been refused, but, in connection 
with the latest of them, you ask advice whether the dismissal 
in 1865 was legal, and refer to the recent opinion of this De- 
partment in the case of Acting Master Smith, on the 25th of 
April last. 

The present case is not within the terms of the act of July 
24, 1861, (12 Stat. 272,) considered in the opinion above men- 
tioned. 

On behalf of Soper, it is argued that inasmuch as the Pres- 
ident has power under the act of 1806 to appoint an unlimited 
number of “gunners” in the Navy, there is no need to ap- 
point acting gunners, as there was in the case of acting masters 
under the act of 1842, chap. 121, (5 Stats. 500;) and there- 
fore that the President had no such power. From that posi- 
tion a conclusion is sought to be drawn, that as Soper could 
not be appointed an acting gunner, he must virtually have 
been created a regular guuner. 
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I think it plain that this conclusion does not follow. He 
could not be constituted an officer of a sort other than was 
intended by the appointing power any more than of a sort 
beyond the jurisdiction of that power. The President, acting 
through the Secretary, or the Secretary, did not intend to 
make him a gunner. This case differs in principle from that 
where the appointing power intends to appoint to a certain 
office, but at the same time endeavors to incumber such ap- 
pointment with illegal qualifications. In such case the qual- 
ifications are void. Here, the class of places in the Navy 
designated by the prefix acting is well known, and it was 
clearly the intention of the Secretary to appoint Soper to a 
place which he thought belonged to that class. 

If the Secretary, and the person applying for, or consent- 
ing to, such appointment, were mistaken in point of law, it is 
very certain that as against the Government of the United 
States, whose limited agent the Secretary was, the appointee 
cannot claim another office as to his fitness for which the Sec- 
retary has passed no judgment. 

But I do not agree that the Secretary was mistaken as to 
his powers. A right to appoint gunners to an undefined ex- 
tent does not conclude against the power to appoint acting 
gunners also. In presence of an emergency demanding an in- 
crease of persons to exercise the functions of gunners, the 
appointing power might well desire to keep such appointees 
specially under its control, so that with the disappearance of 
the emergency such appointments should become void, such 
appointing power in the meantime controlling also the ques- 
tion whether such emergency continues to exist, and in what 
proportions. The power tomake such appointments is strongly 
implied by the act of 1862, chap. 214. (Rev. Stat. sec. 1410.) 

Soper, therefore, was not only not created a gunner by the 
appointment referred to, but was created an acting gunner on 
temporary service. As such he was liable to be discharged 
from the service at the will of the person appointing him, 
and when once out of the service can return to it only in the 
way that other civilians may. 

An acting gunner is not, as such, even a petty officer. (Act 
of 1862, chap. 204, above.) 

In considering a distinction betwixt a purser and an acting 
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purser, Chief Justice Marshall speaks of the former as “an 
officer” and the latter as “an agent.” (Randolph’s case, 2 
Brock. p. 484.) 

The acts of 1865, chap. 79, and 1866, chap. 176, (Rev. Stat. 
p. 282, acts 36 and 37,) making provision as to dismissals of 
“officers” from the naval service, therefore do not apply to the 
case of the applieant. 

The Secretary of the Navy had power to terminate his con- 
nection with the naval service whenever he chose, and his 
order to that effect was legal. 

Very respectfully, your obedient servant, 
S. IF. PHILLIPS, 
Solicitor-General. 

The SECRETARY OF THE NAVY. 

Approved. 

ALPHONSO TAFT. 


FEES OF DISTRICT ATTORNEYS. 


District attorneys are entitled, under section 825 Rev. Stat., to a com- 
mission upon the ‘‘tax” required to be paid by the purchasers of for- 
feited property sold in pursuance of section 3334 Rev. Stat. 

Such tax, however, is not within sections 822 (clause 17) and 829 (clause 
6) of the Revised Statutes, and, therefore, clerks of courts and marshals 
are not entitled to commissions thereon. 


DEPARTMENT OF JUSTICE, 
July 1, 1876. 

Sir: In the communication of the Acting Secretary of the 
Treasury, upon the 26th ultimo, addressed to the ttorney- 
General, a question is asked in connection with a practice 
existing, as is said, in the eastern district of Missouri, whether, 
under section 3334.0f the Revised Statutes, taken in connec- 
tion with sections 825, 828, (clause 17,) and 829, (clause 6,) 
district attorneys, clerks, and marshals are entitled to com- 
missions upon the * tax” required tu be paid by the purchasers 
therein mentioned. 

Section $25 gives to district attorneys commissions upon 
all moneys collected or realized in any suit, &c., conducted by 
them. The commissions given to clerks and marshals by the 
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corresponding provisions of sections 828 and 829 are (1) upon 
moneys received, kept, and paid out in pursuance of any statute 
or order of court, and (2) upon moneys received and paid over. 

Under this legislation I am of opinion that district attor- 
neys are and that clerks and marshals are not entitled to 
the commissions claimed as above. Such tax is realized by 
the suit, but is not received, or kept, or paid over by clerks or 
marshals, as the law requires it to be received by a tax-collector, 
and kept and paid over by him. It1is, therefore, zithin section 
$25, and not within sections 828 and 829 quoted above. 

The distinction between the tax realized under the two first 
clauses and that realized under the last clause of section 3334, 
referred to in the communication of the Commissioner of In- 
ternal Revenue, transmitted by the Acting Secretary, does not 
affect the claim to commissions under section 825. 

It is true that the former is a tax already due to the United 
States, whilst the latter is a new tax, growing out of the suit 
and sale. Nothing, however, material to the claim, under sec- 
tion 825, turns upon this, and the probability is that a much 
larger part of the commissions earned under that section 
comes out of moneys withheld from the United States by its 
debtors, and merely reduced into possession by the suit, than 
out of moneys which are, as it were, a profit arising out of 
the proceeding itself. 

Very respectfully, your obedient servant, - 
S. F. PHILLIPS, 
Solicitor General. 

The SECRETARY OF THE TREASURY. 

Approved. 

ALPHONSO TAFT. 


COURT OF ALABAMA CLAIMS—MARSHAL’S PAY. 


The clerk of the Court of Commissioners of Alabama Claims, in-his capac- 
ity as disbursing agent, paid to the marshal of the District of Columbia, 
for his services, a certain amount of money, under an order of that court 
requiring him to pay to the marshal, monthly, a salary of $3,200 per 
annum: {eld (reaffirming opinion of February 1, 1876) that the order 
of the court was no warrant for the payment as salary; held, further, 
that it was no warrant for the payment as an amount advanced to the 
marshal, to be by him accounted for at the Treasury, 
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DEPARTMENT OF JUSTICE, 
July 6, 1876. 

Siz: I have read and considered yours of the 16th ultimo, 
addressed to the Attorney-General, and also the notes of the 
Secretary of State and of the clerk of the Court of Alabama 
Claims therein inclosed. 

These papers show that Mr. Davis, the clerk above men- 
tioned, is, by appointinent of the Secretary of State, a dis- 
bursing agent to execute the direction of the Secretary referred 
to in the fourth section of the act constituting the court. (18 
Stat., 246.) As such, he has from time to time received funds 
for which he is accountable at the Treasury. In the accounts 
heretofore submitted by him he claims credit for several items, 
amounting in all to $3,105.03, paid by him, under an order 
by the court, to the marshal of this District who, by the act is 
its marshal. By that order, which is filed, dated August 20, 
1875, Mr. Davis was required to pay to the marshal, monthly, 
a salary at the rate of $3,200 per annum. The sum new in 
question consists of payments so made. It is plain that the 
order is no warrant to Mr. Davis, except tor payments au- 
thorized by law. 

In an opinion (February 1, 1876) referred to in the papers, 
this Department has already held that the court had no power 
to pay a salary or make any special allowance to the marshal 
for his services in that connection. 

Conceding that to be true, Mr. Davis suggests that he has 
the right under the order by the court to shift all account- 
ability for the sums paid in compliance therewith to the mar- 
shal; i. ¢., that the bare receipts of the marshal for the gross 
sums so paid are his sufficient warrant. 

The suggestion is somewhat complicated by the circum- 
stance that Mr. Davis, in fact, paid the sums to the marshal 
as salary due for services perforined (subject only to the gen- 
eral restriction as to marimum.) But, waiving this special 
matter, nothing has been suggested to me or occurs to show 
that an order of the court can have the effect of shifting Mr. 
Davis’s responsibility for this money to another official, who, 
in the absence of such order, was not competent to receive it. 

It has already been said (in the former opinion) that the 
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order is no warrant for the payment in the special character 
in which it was required (viz, as salary;) it seems to be quite 
as clear that it is no warrant for the payment in the light 
now on second thoughts suggested (viz, as a gross sum ad- 
vanced to the marshal, to be accounted for at the Treasury by 
him.) 

Very respectfully, your obedient servant, 

S. F. PHILLIPS, 
Solicitor-General.. 
Hon. R. W. TAYLER, 
First Comptroller of the Treasury. 


Approved. 
ALPHONSO TAFT. 


RESTORED NAVAL OFFICER—PAY OF. 


B., a retired naval officer, was dismissed from the Navy by order of the. 
Executive on the 30th of December, 1865. In May, 1°76, upon his ap- 
plication for trial by court-martial, made under section 12 of the act of 
March 3, 1865, chap. 79, a court was awarded, which, in June, 1876, 
pronounced him innocent of every charge and specification, and, the 
dismissal being thereby annulled, he was ordered (June 5, 1876) to be 
restored to the retired list. Between the date of his dismissal and the 
date of his restoration he had not demanded in writing from the Secre- 
tary of the Navy, as often as once in six months, a trial; but pay is 
claimed by him for this period: Held that the right of the claimant to 
pay is governed by section 2 of the act of June 22, 1274, chap. 392, under 
the provisions of which he is not entitled to more than “pay as on leave 
for six months” from date of dismissal. 

It was competent to Congress to modify, in the matter of pay, the effect 
of a restoration under the act of 1265. 


DEPARTMENT OF JUSTICE, 
July 21, 1876. 

Sir: Yours of the 13th instant, addressed to the Attorney- 

reneral, incloses for consideration certain papers connected 

with the case of Julius S. Bohrer, a retired master of the 

Navy, and asks for an opinion as to the validity of his claim 

for pay from the date of his dismissal to the date of his restora- 
tion to his said office. 

It appears that, in consequence of a report by a naval court 

of inqury, Mr. Bohrer was dismissed from the Navy by the 


. 
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Secretary on the 30th of December, 1865; that four days after 
dismissal he made application to the Secretary for trial by a 
court-martial; that prosecution by him of the matter of his 
restoration was impeded by extreme and continued illness, 
caused by wounds, &c., although from time to time he made 
other efforts for such restoration; that in May, 1876, upon 
his application, a court-martial was awarded; and that in 
June last such court declared him innocent of every charge 
and specification, and pronounced the dismissal of December, 
1865, null and void. Accordingly, by General Order 210, 
{June 5, 1876,) the Secretary of the Navy also declares such 
dismissal void, and ordered Mr. Bolrer to be restored to the 
retired list. The question is, whether he is entitled to pay 
from the time of his dismissal. 

The act of 1874, chap. 392, (18 Stat., 192,) prohibits the 
accounting officers of the Treasury “‘from making any allow- 
ance to any officer of the Navy who has been, or may here- 
after be, dismissed from the service and restored to the same 
under the provisions of the act of 1865, chap. 79, sec. 12, to 
exceed more than pay as on leave for six months from the 
date of dismissal, unless it shall appear that the officer de- 
manded in writing, addressed to the Secretary of the Navy, 
and continued to demand as often as once in six months, a 
trial as provided for in said act” of 1865. 

The act of 1865, so referred to, provides that in case officers 
of the Army or Navy thereafter dismissed by the President 
shall apply in writing for a trial, the President shall convene 
a court-martial to try such officer on the charges for which 
he was dismissed; and if such court shall not be convened 
within six months of the application, or if, being duly con- 
vened, it shall not award dismissal or death as punishment, 
the order of dismissal shall be void. 

Mr. Bohrer admits that he did not demand a trial as often 
as once in six months after his dismissal, and seeks to excuse 
himself therefor by pleading his extreme illness during a large 
part of that time. Such illness would, if continuous, be a 
strong reason why Congress should intervene to relieve him 
from the provisions of that act; but, failing such interven- 
tion, no officer of the Executive Department can give con- 
sideration to any other equities for avoidiifg the effects of the 
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act than those set down therein. This rule of administration 
is well established. (2 Wheat., 25; 9 How., 522.) 

It is urged, however, that the statute of 1874 was not in- 
tended to apply to such a case, inasmuch as it would be inde- 
cent to suppose that the legislature intended to divest a vested 
right of property; the suggestion being, that under the stat- 
ute of 1865 (above) Mr. Bohrer possessed, from December, 
1865, up to June, 1876, certain rights (to pay, &c.) which were 
none the less real for requiring to be disentangled and asserted 
by sentence of a court-martial; and that by that statute the 
sentence and order of June, 1876, rendered his dismissal void 
ab initio, so that at all times since December, 1865, he has, 
in contemplation of law, been an officer of the Navy. This 
suggestion requires that the situation of Mr. Bohrer, in regard 
to his office at the time of the passage of the statute of 1874, 
shall be closely considered. 

Mr. Bohrer, for reasons more or less to be deplored, and for 
which he may be morally not accountable, did not set on foot 
the means provided by law for his relief until 1876, nearly 
eleven years after his dismissal. In dealing with his case all 
executive officers of the Government are obliged to attribute 
this delay to his own voluntary action. 

During that delay Congress passed an act intended to oper- 
ate upon persons in his situation—I say an act intended so 
to operate; for I think that the words of the act of 1874 are 
So specific as to exclude all possibility of a contrary construc- 
tion. 

As to the competency of such legislation, I remark that if 
in 1874 Congress had chosen to repeal the act of 1865 en- 
tirely, Mr. Bohrer would have had no legal cause of complaint. 
In that case Mr. Bohrer would have continued a private per- 
son from the date of his dismissal in 1865. By the act of 1865 
Congress had chosen to allow to officers dismissed by compe- 
tent authority (8 Opin., 230) an opportunity of avoiding such 
dismissal. 1 know of no principle of law to prevent Congress 
from repealing that statute as to all persons who had not 
actually availed themselves of it at the time of its repeal. 
In that case such persons would have remained dismissed. 

If Congress could have repealed it entirely, without leaving 
‘to such persons redress before the executive or judicial tri- 
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bunals of the nation, a fortiori it could have moditied it with 
the same result. 

In the present case, instead of depriving Mr. Bohrer en- 
tirely of the privilege possessed by him at the passage of the 
act of 1874—+. e., of calling for a court-martial, and thereby 
obtaining reinstatement ab initio—Congress has only modified 
the effect of such reinstatement in the matter of pay. 

I think such legislation entirely competent. Its propriety 
is a matter for the legislature alone. 

Upon the whole, therefore, I conclude that Mr. Bohrer’s 
claim for pay, otherwise than as defined by the act of 1874, 
is inadmissible. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF THE NAVY. 


Approved. 
ALPITONSO TAFT. 


USE AND OCCUPATION—CLAIM FOR. 


The act of February 21, 1867, chap. 57, does not forbid the settlement of 
a claim for the use and occupation of real estate by the mihtary au- 
thorities or troops of the United States after the termination of the war, 
though such use and occupation may have commenced during the war 
and continued down to the period covered by the claim. 

Semble that in the State of Mississippi the war ended on the 2d of April, 
1866, 

DEPARTMENT OF JUSTICE, 
July pp 1876. 
Sir: Yours of the 15th instant, addressed to the Attorney- 

General, submits for his consideration a brief of facts in the 

claim of A. Burwell, of Vicksburg, Miss., and in connection 

therewith asks for an opinion upon the following questions: 

“1, Whether, in view of the act of February 21, 1867, the 
accounting officers of the Treasury can settle a claim for use 
and occupation of claimant’s property by the Army for that 
portion of time during which the occupation continued after 
the end of the war?” 
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_ “2. If they can make such settlement, then at what date 
did the war end in Mississippi for the purposes of such settle- 
ment?” | 

From the brief of facts inclosed, I find that the use and oe- 
cupation referred to began in 1863 and ended in 1867; and that 
the claim now preferred is for so much thereof as took place 
since the restoration of peace. 

1. The act of February 21, 1867, (14 Stat. 397,) referred to 
in the first of the above questions, so far as material here, in 
effect prohibits the settlement of claims for the occupation of 
real estate by the military authorities or troops of the United 
States where such claim originated during the war for the 
suppression of the Southern rebellion in a State declared in 
insurrection by the proclamation, &c. 

This prohibition requires two conditions in order to its 
operation, viz: that the claim shall have originated (1) dur- 
ing the war, and (2) in a rebellious State. It does not affect 
claims which during the war originated in loyal States, or 
claims which since the war originated in States formerly 
rebellious. 

That which is spoken of as originating, &c., is the claim. 
Claims originate from facts. Claims for use and occupation 
of real estate arise out of such use and occupation alone; and, 
to speak more distinctly, out of that part of the use and oc- 
cupation which 1s covered by the claim. If the use and occu- 
pation have been for a series of days or months or years, a 
claim for use and occupation during the latter part of the 
series does not originate out of any other part of such series 
than that covered by the claim. An action for use and occu- 
pation during July originates in the use and occupation of 
July alone, no matter whether such use be a continuation of 
a use begun in June or previously. 

The circumstance that the time covered by the claim is 
only a part of a longer continuous period for which a claim 
might have been made forms, in general, no objection to such 
selection. 

It would be otherwise if the action were based upon a lease 
for a term of years. In such case the claim for any portion of 
the term would originate in the original contract, and if that 
had been made during the war, the claim would have origi- 
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nated during the war. I therefore answer your first question. 
affirmatively. 

2. Since the decision in the case of The Protector, (12 Wall., 
700,) it seems that all Departments of the Government are 
bound to regard peace as having been restored in the State 
of Mississippi on the 2d day of April, 1866. That case has 
been followed in other decisions, so that the intimation in the 
previous case of Anderson, (9 Wall., 56,) 7. ¢., that peace was 
not restored until the 20th of August, 1866, must be regarded 
as overruled. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General. 
The SECRETARY OF THE TREASURY. 
Approved. 
ALPHONSO TAFT. 





ATTORNEY-GENERAL. 


The Attorney-General cannot with propriety give an official opinion to 
the head of a Department upon the question whether it is expedient 
for him to prosecute an appeal in a matter of public interest pending 
before another Department. 

DEPARTMENT OF JUSTICE, 
July 24, 1876. 

Sir: Yours of the 21st instant, addressed to the Attorney- 
General, states that you have appealed from a decision of the 
Acting Commissioner of the General Land-Office, made May 
19, 1876, upon the Mora land grant, and transmitting certain 
papers therein and requesting the Attorney-General to con- 
sult other papers to be found in the Department of the Inte- 
rior, asks for an opinion as to “the expediency of prosecuting 
the appeal thus formally taken.” 

I apprehend that it is very doubtful if the Attorney-Gen- 
eral can give an official opinion as to whether it be expedient 
for one Executive Department to prosecute an appeal ina 
matter of public interest pending before another Executive 


Department. 
Whilst it may turn out that such appeal will be unsuccess- 
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ful, it may still be expedient that the case of the United States 
shall be pressed vigorously and carried before the highest 
authority in the Department. The gravity, difficulty, and 
other circumstances of the case may require such prosecution, 
although the officer in charge of it may entertain doubt as to 
final success. 

As it seems, therefore, that the propriety of such prosecu- 
tion is not always a matter of law, but may well be one merely 
of official discretion, it does not fall within the competency of 
this Department to give advice thereupon. (Rev. Stat., sec.. 
396. ) 

I will add, likewise, that as the questions of law that may 
emerge in the administration of the case which you mention 
will be questions of law in the Department of the Interior 
and not in the Department of War, it would be to forestall 
probable action by the latter Department asking for the 
opinion of the Attorney-General upon such questions, if they 
were to be considered and decided in the way now proposed. 

I venture to believe that a consideration of the above sug- 
gestions will satisfy you that the position herein assumed is 
proper, and is entirely consistent with an earnest wish to 





comply with the official duty which I owe to your Depart-. 


ment. 
With great respect, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General, 
The SECRETARY OF WAR. 
Approved. 
ALPHONSO TAFT. 





DISTRIBUTION OF PRIZE FUNDS. 


Under a decree, in prize, of the district court of the United States for the 
southern district of Illinois, passed at its June term, 1868, certain moneys 
were paid into the Treasury to the credit of the naval pension fund. 
At its November term, 1869, in a proceeding for the reformation of 
that decree, due notice of which was given to the proper representa- 
tive of the United States in the cause, the court moditied its decree so 
far as to require the said moneys to be distributed to the captors 
named therein: Held that the decree as thus modified is the only final 
decree of the court in the cause, and should alone be regarded as the 
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decree of the court, for the purpose of distribution of the funds, within 

section 16 of the act of June 30, 1864, chap. 174, (sec. 4641 Rev. Stat.,) 

and that it is the duty of the Secretary of the Navy, and of all officers 
of the United States concerned, to give effect thereto. 

Opinions of Attorney-General Akerman and Attorney-General Williams 
in same matter, (13 Opin., 299, 348; 14 Opin., 524,) considered, and the 
apparent conflict between the view there taken and that here adopted 
explained by a material difference between the state of facts as then 
and that as now presented. 

DEPARTMENT OF JUSTICE, 
July 27, 1876. 

Sir: Yours of the 12th instant, addressed to the Attorney- 
General, incloses a report of the Naval Solicitor upon an ap- 
plication by Miss Clara B. Jordan, of Cincinnati, and asks for 
a reply to the following questions: 

“1, Should I, as trustee of the naval pension fund, be jus- 
tified in transferring from that fund to the prize fund, for dis- 
tribution as military salvage, moneys paid to said naval pen- 
sion fund under a decree in prize issued in 1868, by the 
United States district court for the southern district of 
Illinois, said court having at another and subsequent term, 
in 1869, so modified that decree as to direct that said moneys 
should be distributed as military salvage to the captors 
named in said decree ? 

‘62. Should the said court, with my assent, now reopen said 
cases and grant a decree in salvage, would I be justified under 
such decree in making the transfer and distribution men. 
tioned in the foregoing question ?” 

1, The former question involves a reconsideration of two 
opinions given heretofore by Attorney-General Akerman 
and Attorney-General Williams upon the obligatory effect 
of a certain rectification, at November term, 1869, of a decree 
in prize passed at June term, 1868, in the district court of the 
United States for the southern district of Illinois, in a case 
entitled The United States vs. Nine hundred and twenty-four 
Bales of Cotton, (13 Opin., 299, 348; 14 Opin., 524.) Those 
opinions concur in holding that a court of prize has no power 
to alter its decrees after the lapse of the term in which such 
decree was entered. 

From the statements contained in those opinions, I under- 
stand the conclusionsin question to have been reached in the 
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absence of a fact which is now brought forward, and which 
seems to me virtually to reverse the effect of such statements. 

[ admit that in the above case this Department is bound 
by the decisions above referred to whenever the case recurs 
upon the same state of facts. (13 Opin., 33.) That state of 
facts was, the reformation of a decree for distribution in 
prize, after the term had passed, no regular proceedings therefor 
and no notice to the parties appearing. The answer was, that 
the court had no power under such circumstances to reform 
its decrees. 

Now, however, the fact is brought forward that the United 
States were notified of such proceedings for reformation, and 
took no steps to resist them or to set them aside. 

It is said, in the first place, that as a district court of the 
United States is what is known technically asa supervor court, 
it will be presumed, except in applications to an appellate 
court to reverse its action, that where the subject matter was 
within its jurisdiction its proceedings have been regular; ex. gr., 
that it had acquired jurisdiction of parties. This presump- 
tion is fortified in the present case by the statements of Mr. 
Taylor, and Mr. Bowen, the clerk. Mr. Rosette’s statement 
is substantially the same as that of Mr. Bowen, and Mr. Blu- 
ford Wilson said to me orally that he has no particular recol- 
lection about the point. 

It seems to me that any present consideration of the first 
question above must take for granted that the decree at 
November term, 1869, was made after due notice to the 
United States. This is according to the strong presumption, 
and is fortified by such evidence as can be commanded. 

Whether in the United States a court of admiralty loses 
the power of rectifying its decrees at will, by their entry or en- 
rollment, as seems to be originally the rule with all courts that 
to some extent administer the civil law, or whether such 
power is determined by the lapse of the term, as in common- 
law courts, is not material in discussing the power exercised 
as above in November, 1869, because under either test the 
district court of Illinois, as has been held above, had lost an 
ad libitum control of the decree of June, 1868. 

I think it admissible to put the conclusion upon the ground 
of the lapse of the term, because the statutes of the United 
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States, which provide that such courts shall be always open, 
limit that condition of things to certain purposes, amongst 
which is not that of passing or otherwise dealing with jinal 
decrees. (Act of 1842, chap. 188, Rev. Stat., sec. 574.) 

Lapse of the term or enrollment deprives courts of control 
over their decrees not absolutely but sub modo. After either 
event such action can be reversed or modified only with notice 
to those interested. In courts of admiralty regularly a libel 
of review should be filed. All that is essential, however, is 
fair notice to the parties. In technical language, lapse of the 
term does not deprive a court of admiralty, or generally any 
court, of jurisdiction over the subject matter of rectification of 
its decrees, and if in any particular case it has acquired in ad- 
dition jurisdiction over the parties by fair notice, all minor 
irregularities as to procedure, &c., cannot be regarded by 
other tribunals not exercising appellate jurisdiction. In such 
case the decree as rectified is alone the final decree in such 
cause, and the prior entry, so far as conflicting, 1s annulled. 

Some of the cases as reported contain loose language upon 
the above topic—loose, because speculative or inadvertent ; 
but the vast preponderance of authority is in accordance with 
what has just been laid down, (see The Illinois, 1 Brown’s 
Adm. Rep., 13,) and has the advantage’of being uniform in 
all systems of courts and according to natural justice. 

Under the presumptions, and the state of facts as to notice 
to the proper representative of the United States in the above 
litigation—viz, the United States attorney for southern Illi- 
nois—I have no doubt that the rectification at November, 
1869, was properly accomplished, and that such rectification 
is the decree of the court within section 4641 of the Revised 
Statutes, (act of 1864, chap. 174,) and therefore is the only 
decree which controls the distribution of the net amount paid 
into the Treasury of the United States in accordance with such 
section. 

If the decree of June, 1868, had been appealed from im- 
mediately, the accounting officers of the United States would 
not have obeyed it. As it was not appealed from, they took 
it for granted that it would stand, and so conformed their 
action to it. If it had been appealed from and reversed sub- 
sequently, there is no doubt that the decree of reversal would 
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have been the decree of the court within the above section. 
This is no less true of the rectification before me, which has 
been accomplished substantially in conformity with law. 

I therefore answer the former question by saying that it is 
the duty of the Secretary of the Navy (and all other officers 
of the United States concerned) to give effect in this case to 
the decree of November, 1869, which by the act of 1864 
(above) is the only authority for a legal statement of public 
accounts of this fund. 

I suppose that the above answer renders it unnecessary to 
consider the second question propounded by you. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 


Solicitor-General. 
The SECRETARY OF THE NAVY. 


Approved. 
ALPHONSO TAFT. 





TRANSMISSION OF GOVERNMENT TELEGRAMS. 


In transmitting Government dispatches from Leavenworth, Kans., to 
points in Colorado, the Western Union Telegraph Company has not the 
option to send them either by way of Denver (over the telegraph line 
constructed along the Kansas Pacific Railroad) or by way of Pueblo, 
(over the telegraph line constructed along the Atchison, Topeka, and 
Santa Fé Railroad.) 

The option of selecting the route is with the Government ; and where no 
option is expressed thereby, the company is bound to send the dispatch 
over the cheaper route. 

The acceptance by the said company of the rates established by the Post- 
master-General under the act of July 24, 1866, chap. 230, was not a 
waiver of the right of the company to change its local tariff rates over 
the telegraph line constructed along the Kansas Pacific Railroad be- 
tween Lawrence and Denver. 


DEPARTMENT OF JUSTICE, 
July 28, 1876. 


Siz: In yours of the 20th instant, addressed to the Attor- 
ney-General, the following case and questions are stated as 
calling for his opinion : 

The telegraph lines upon those portions of the public do- 
main granted to the Kansas Pacific Railroad Company, and 
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to the Atchison, Topeka and Santa Ié Railroad Company, 
(acts July 1, 1862, and March 3, 1863, 12 Stat., 489, 772,) are at 
present operated by the Western Union Telegraph Company. 

The act which granted public lands to the Kansas Company 
(above) provides (as do all acts making like grants to railroad 
companies secured by United States bonds) for a telegraph 
line in conjunction with the railroad, and after allowing the 
company to fix its rates for the transmission of government 
dispatches—so that they be fair and reasonable and do not 
exceed rates charged to private parties for similar service— 
enacts that one-half of such compensation * be applied to the 
payment of the bonds issued by the Government in aid of 
the construction of said road.” (Acts July 1, 1862, and July 
2, 1864, 12 Stat., 489; 13 Stat., 306.) 

By the above act of July 2, 1864, (sec. 15,) it is also pro- 
vided that the several companies authorized to construct the 
roads therein mentioned (including the Union and the Kansas 
Pacific Railroad Companies) shall operate their road and tel- 
egraphs for all purposes of communication, &c., “so far as 
the public and the Government are concerned, as one contin- 
uous line.” 

The act which granted public lands to the Atchison com- 
pany, above, (as are all acts making like grants without 
United States bonds,) is silent as to a telegraph line in con- 
nection therewith, and also as to the rates for transmitting 
Government dispatches over any such line as might after- 
wards be constructed. This line, therefore, falls within the 
provisions of the second section of the act of July 24, 1866, 
(14 Stat., 221,) it having accepted the rates which upon the 
22d of September, 1873, the Postmaster-General established 
in accordance with such provisions. 

That portion of the Western Union ‘Telegraph line which 
lies in Kansas, between Leavenworth and Lawrence, is con- 
structed along the line of the Leavenworth branch of the 
Kansas Pacific Road, and is an extension of that road not 
contemplated in the original grant of lands above mentioned. 

In the above connection three questions arise: 

‘1, Is it optional with the Western Union Telegraph Com- 
_pany to transmit Government dispatches from Leavenworth, 
Kans., to points in Colorado Territory, either by way of 
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Denver, Colo., over the telegraph line constructed along the 
route of the ican Pacific Railroad Company, or by way of 
Pueblo, Colo., over the telegraph line constructed along the 
route of the Atchison , Lopeka, and Santa Fé Railroad, as said 
telegraph company may elect ? 

2. Did the Western Union Telegraph Company, by er 
ing the rates established by the Postmaster-General, (as pro- 
vided for by the act of July 24, 1866, 14 Stat., 221,) waive 
the right to change their local tariff rates for the transmis- 
sion of Government dispatches over the telegraph line con- 
structed along the route of the Kansas Pacific Railway ? 

‘¢3. Is there a sufficient privity of contract between the 
said telegraph company and the United States (provided for 
by the act of July 24, 1866, 14 Stat., 221) to enable the Gov- 
ernment to compel the telegraph company to transmit the 
dispatches of the Quartermaster’s Department of the Army on 
public business from Leavenworth, Kans., to points in Colo- 
rado, via Pueblo, over the shorter telegraph line constructed 
along the route of the Achison, Topeka and Santa Fé Rail- 
way, at the rates of compensation established by the Post- 
master-General ? 

From the statement made above, I gather that a dispatch 
ransnmitted from Leavenworth, in Kansas, to Pueblo, in Colo- 
ado, passes (1) to Lawrence along a branch of the Kansas 

Pacific Railway, which branch was constructed subsequently 
to the passage of the act granting lands to the principal 
road, such construction not being contemplated in that act; 
(2) thence to Topeka, along a part of the Kansas Pacifie Rail- 
way, and thence, in the alternative, EITHER (3) to Denver, still 
along the last-mentioned railway, and (+) thence to Pueblo, 
along the Denver and Rio Grande Railway; oR (3) from 
Topeka to Pueblo directly, along the Atchison, Topeka and 
Santa Fé Railway; also, that in either alternative the tele- 
graph line tor the whole distance is operated, in communica- 
tion, by the Western Union Telegraph Company; and that 
the route by the Atchison, Topeka and Santa Fé Railway is 
the shorter and cheaper. 

I premise my answer to the above questions by saying that 
i do not agree with the suggestion of the Second Comptroller 
of the Treasury, coutained in the paper from which the above 
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facts are taken, that the above branch of the Kansas Pacific 
Railway from Leavenworth to Lawrence is bound by the con- 
ditions which the land-grant act applies to the principal road. 
The opinion of Attorney-General Akerman, quoted by the 
Second. Comptroller, (from 13 Opin., 536,) does not cover such 
acase. I need not discuss the matter. The opinion quoted 
is sound law upon the facts which called it forth; and I refer 
to an opinion in 14 Opinions, 428, to show that a branch, or ex- 
tension, of a road, constructed under legislation subsequent to 
that which authorized the principal road, is not ipso facto, or 
in the absence of express statutory provisions, bound by con- 
ditions upon gifts to the original road. 

Ordinarily, therefore, upon the facts stated above, the 
United States, for a dispatch from Leavenworth to Pueblo, 
are bound to pay via Denver, (1) circular rates to Lawrence, 
(2) thence tariff rates to Denver, and (3) thence circular rates 
to Pueblo; or via Atchison, &c., Railway, (1) circular rates to 
Lawrence, (2) thence tariff rates to Topeka, and (3) thence 
circular rates to Pueblo. 

I proceed to answer the questions stated above: 

1. The Western Union Telegraph Company have no such 
‘option as is suggested in the first question. On the contrary, 
the United States, as senders of the dispatch, have an option 
of selecting the route by which it shall go; and when such 
selection is expressed, the duty of the company to comply is 
just what it would be if the line selected were the only one 
under its control; and, even if the United States have ex- 
pressed no option, I am strongly inclined to think that the 
company would be held (by an implication of a promise to ac- 
complish the result required by no more than necessary labor) 
to an agreement to charge no more for the dispatch than it 
was fairly worth to send it; that is, what it was worth to send 
it by the cheaper line. For in either case the article furnished 
to the United States is the same, i. e., a dispatch delivered at 
Pueblo; whereas if the company were allowed as a matter ot 
mere option to transmit such dispatch by the more expensive 
line, it would be equivalent to permission to charge their cus- 
tomers for labor unnecessarily expended. 

2. I am of opinion that the act mentioned in the second 
question did not amount to a watrer as suggested. 
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The acceptance by the Western Union Telegraph Company 
of the terms of the Postmaster-General, as by the second sec- 


tion of the act of 1866, chap. 230, (14 Stat., 221,) (called herein , 


circular rates,) applied to only so much of the lines operated 
by them as are included in the first section of that act; 7. ¢., 
to all of the lines mentioned above, excepting that from Law- 
rence to Denver. It is, therefore, no waiver of the rights of 
the company as to the line excepted. 

3. Ihave already substantially answered the third question 
whilst discussing the first. I therefore only repeat that I am 
of opinion that the United States, under the above statements, 
can compel the telegraph company to transmit its dispatches 
from Leavenworth to points in Colorado, via Pueblo, over the 
line along the Atchison, &c., Railway at circular rates. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 

The SECRETARY OF THE TREASURY. 

Approved. 

ALPHONSO TAFT. 





RAILROAD GRANT—HOMESTEAD ENTRY. 


Where « homestead entry was made in good faith by an actual settler 
’ within the limits of a railroad grant after a map of the definite loca- 
tion of the road was filed, but before notice of the withdrawal of the 
-Jands covered by the grant was received at the local land office, (a delay 
of about twelve months having occurred in giving the notice,) and all 
the requirements of the law in regard to such an entry were complied 
with by the homesteader: Held that the case is within the provisions 
of the act of April 21, 1276, chap. 72, confirming certain pre-emption 
and homestead entries. 
DEPARTMENT OF JUSTICE, 


August 4, 1876. 

Str: In yours of the 29th ultimo, addressed to the Attor- 
ney-General, is stated a case of conflict between an entry 
made by one Edward Plonch and the land grant to the State 
of Kansas, on account of the Kansas and Neosho Railroad 
Company, by virtue of the act of July 25, 1866, (14 Stats., 
236.) It seems that after that company had filed a map of 
its survey a delay of about twelve months, viz, until June 


12, 1867, unaccountably occurred in giving notice of the cor- © 
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responding withdrawal of the lands from market. In that 
interval (i. é., on the 28th of October, 1868) Plonch made a 
homestead entry of one hundred and sixty acres within such 
grant, and has since duly observed all requirements of the 
law in regard to such entries, andis “an actual settler in good 
faith.” 

Upon the 21st of April last Congress passed an act entitled 
“ An act to confirm pre-emption and homestead entries,” «c., 
which, amongst other things, provides: “ That all pre-emp- 
tion and homestead entries, &c., of the public lands, made in 
good faith, by actual settlers, upon tracts of land of not more 
than one hundred and sixty acres each, within the limits of 
any land-grant, prior to the time when notice of the with- 
drawal of the lands embraced in such grant was received at 
the local land office, &e., &e., and where the pre-emption and 
homestead laws have been complied with, &e., &e., shall be 
confirmed, and patents for the same shall issue to the parties 
entitled thereto.” 

In this connection you ask whether the provision above 
quoted is applicable to the case of Plonch, and, more specifi- 
cally, whether lands situated as were those granted for the 
Neosho Railroad Company after its map of survey had been 
filed, and before notice of their withdrarcal, can be termed 
public lands within the meaning of such provision. 

The question is not whether lands in that situation are tn 
general © public lands,” but whether, from the context and 
other means of interpreting the above statute, 1t appears that 
Congress there intended by the phrase “public lands” to 
designate lands so situated. 

I think it plain that Congress, in the above act, used that 
phrase in a special sense, virtually defined in the context as 
being “lands within the limits of any land-grant prior to the 
time when notice of their withdrawal is received at the local 
land office,” &c., and therefore 1 conclude that the case of 
Plonch is ineluded therein. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General, 
The SECRETARY OF THE INTERIOR. 


Approved. 
ALPHONSO TAFT. 
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INDIAN CONTRACTS—APPROVAL OF. 


In 1574 R. entered into a contract with John Ross, chief of the Eastern 
Band of Cherokees, to prosecute certain claims and suits, which were 
divided into six distinct classes, for a certain percentage on the amount 
recovered. Tlie contract was approved by the Commissioner of Indian 
Affairs and by the Secretary of the Interior as to one of the classes, 
(the sixth,) allowing the compensation fixed therefor by the parties: 
Held that the contract was separable into parts, and that the approval 
of one of the parts validated the contract pro tanto. 

At the same time R. also made a like contract with certain other chiefs 
and headmen of the same band of Indians, embracing precisely the 
saine subject-matter as the first contract, but in which the compensa- 
tion was “not to exceed” 20 per cent. of the amount recovered. The 
approval of this contract by the Commissioner and Secretary allowed a 
compensation of 20 per cent.: Held that the approval was not in con- 
formity to the requirements of section 2103 Rev. Stat. 

The approval operates by relation to the date of the contract, and has 
the same effect as if it had then been given. Hence, a claimant there- 
under is not, under section 2104 Rev. Stat., confined to acts of service 
done subsequently to the date of the approval, but may show acts done 
at any time after the date of the contract. 

Whatever compensation is found due R. under the contract with John 
Ross is ‘‘expense” or “liability” of the said Eastern Band, within the 
meaning of the act of March 3, 1¢75, chap. 132, and is allowable from 
the fund specified therein. 


DEPARTMENT OF JUSTICE, | 
August 4, 1876. 

Sir: Yours of the 27th ultimo, addressed to the Attorney- 
General, presents for his opinion the following case and ques- 
tions: 

“Tn 1874 W. W. Rollins entered into two contracts, one 
with John Ross, as chief of the Eastern Band of Cherokees, 
and the other with numerous individuals purporting to be 
principal chiefs and headmen of said band.” 

[So far as is important in this connection, the former of the 
contracts, dated May 15, 1874, after referring to certain claims 
of the Eastern Band, c., against the United States, and 
also to the pendency of certain suits brought by them in the 
circuit court of the United States for the western district of 
North Carolina, appoints W. W. Rollins agent for such band 
in respect to both the claims and the suits; he binding hin- 
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self to prosecute all such claims and suits which are enumer- 
ated therein, as: 

1. Sums due under the treaty of 1835-36, and an act ap- 
proved July 29, 1848, ce. 

2. Shares of the proceeds of a sale of the neutral lands, 
under treaty of July 19, 1866. 

3. Reservation, pre-emption, and spoliation. claims under 
treaties of 1835-36 and 1846. 

4. Money due for misappropriation, &c., under treaty of 
1835, &e. 

o. Money due under act of May 29, 1872. 

6. “All suits now pending in the courts of the United States 
an behalf of the Eastern Band of the Cherokees,” &c. 

}or such service Rollins was to receive 20 per cent. of such 
amounts as he should recover because of any or all of the said 
claims, or in said suits now pending, or which may hereafter be 
instituted, or because of any award made upon a reference of 
such suits ; and tf such arcard should be of real or other prop- 
erty, then the compensation acas to be at the same rate upon its 
valuation, &e. 

The approvals of such coutract by the Commissioner and 
Secretary were dated respectively June 24, 1874, and August 
23, 1874, and were confined expressly to its sixth section, allow- 
ing a compensation of 20 per cent. upon any amount recov- 
ered thereunder. 

The contract between Rollins and the chiefs and headmen, 
referred to above is substantially a copy of that just men- 
tioned, except that the compensation was specified as one 
‘not to exceed 20 per cent. to be allowed by the Commissioner 
of Indian Affairs out of such amount as he (Rolls) may 
collect.” 

The corresponding «approvals thereof by the Commissioner, 
&e., award to Rollins a compensation of 20 per cent. 

Having, as above, substituted at this point the substance 
of the contracts and approvals, so far as material here, in 
place of a mere reference thereto, I proceed to give the re- 
mainder of your communication as follows :] 

“T invite your attention to the fact that in the second con- 
tract the compensation to be paid said Rollins is stipulated 
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‘not to exceed 20 per cent., to be allowed by the Coimintaslone of 
Indian Affairs out of wick amounts as he may collect,’ &c. 

‘‘At the time said contracts were entered into, suits were 
pending in the circuit court of the United States for the west- 
ern district of North Carolina, which were instituted in the 
spring of 1873 by the district attorney of said district under 
section 11 of the act of Congress approved July 15, 1870,. 
(16 Stat., 362. 

«Prior to the approval of the contracts, endorsed thereon: 
by the Acting Commissioner of Indian Affairs and Acting 
Secretary of the Interior, on the 17th of June, 1874, the sub- 
ject-matter of said suits was referred, by stipulation of the 
parties, to the arbitrators, who made their award under date 
of October 24, 1874, and the same was confirmed by the order 
of the court at the following November term thereof. 

‘It will be observed that said Rollins signed the submis- 
sion, as attorney for the Eastern Band of Cherokee Indians, 
but by what authority is unknown to this Department; the 
contract under which he claims for services rendered the In- 
dians in said suits not having been approved until long after: 
that date. 

‘¢In March, 1875, Messrs. Rollins and Presbrey presented 
a claim tothis Department for $20,000, on account of services 
rendered under said contract. The claim was referred to the 
Commissioner of Indian Affairs by my predecessor, dated 
April 23, 1875, a copy of which is transmitted herewith, 
marked No. 4. 

‘¢ Pursuant to the direction of the Secretary of the Interior, 
the claim was referred to the Board of Indian Cominissioners,,. 
who reported thereon in favor of allowing to the claimants 
the sum of $5,200, a copy of which is herewith transmitted, 
marked No. 5, and may be found in the seventh annual report 
of said board at page 18. It will be observed that the approval 
of the board was for the payment of said sum in full of all 
demands under said claim.” 

[I remark in passing that the circumstance that the board 
gave their approval of a certain sum asin full, &¢., is deprived 
of its importance by the subsequent action of the Secretary 
upon the same matter. He ratified that allowance expressly 
without prejudice, &c. The judgment of the board was not 
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binding upon the Secretary, and the view of his modification 
of it has no effect now. | 

‘¢The Commissioner of Indian Affairs thereupon proceeded 
‘to allow said claimants the said sum, directing the same to 
be paid out of the appropriation for the North Carolina Cher- 
okees, contained in 18 Stats., p. 447. A copy of said account, 
with the endorsements thereon, is herewith transmitted, 
marked No..6. 

“Directly after the appointment of the present Secretary 
of the Interior, said claimant again applied for the payment 
of a further sum upon said contracts, upon which application 
the Commissioner of Indian Affairs reported in favor of the 
allowance of $9,600, a copy of which report is herewith trans- 
mitted, marked No. 7, in which recommendation the Secretary 
of the Interior refused to concur, and held the contracts in- 
valid for reasons stated in his letter of November 24, 1875, a 
copy of which is herewith transmitted, marked No. 8. 

‘Since that date the Secretary has ordered the case re- 
‘opened and granted a rehearing to said claimants. Their 
claim is now pending before him for decision. I therefore de- 
sire your opinion upon the following questions: 

“1, Was the contract between John Ross and claimant 
Rollins duly approved by the Commissioner of Indian Affairs — 
and the Secretary of the Interior, as required by law ? 

‘62. Was the approval as indorsed by the Commissioner of 
Indian Affairs and the Secretary of the Interior upon the con- 
tract made by the chiefs and headmen such an approval as 
is required by section 2103 of the Revised Statutes ? 

3. If the contracts are valid, can the claimants be law- 
fully paid for any services rendered by said Rollins prior to 
the approval of said contracts by this Departinent ? 

“4, Should the claimants, in making proof of services ren- 
<lered under said contracts pursuant to section 2104, be con- 
fined to such acts of service as had been performed subse- 
quently to the date of the approval of the contract ? 

“5, No money having been recovered by the Indians, is it 
competent for this Department to authorize and direct pay- 
ment upon the contracts in anything besides land? 

‘66. If a valid demand shall be found to exist in favor of the 
/elaimants which may be paid in money, can such payment be 
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lawfully made from the appropriation of Mare h 3, 18754 ? (18 
Stat., 447.) 

“Tn aldition to the papers already enumerated, refer- 
ence may be had to copies of papers bearing more or less. 
directly upon the case included in the appendix to the brief 
above mentioned, and at the request of the claimants I also 


inclose Executive Document No. 169, Forty-third Congress,,. 
second session, and a copy of an affidavit made by said Rol-. 


lins September 17, 1875, filed with the Commissioner of In- 
dian Affairs, which copy is marked No 9.” 
1. In answer to the first of the above questions, I have to 
say that the above contract with Ross was duly approved. 
Rollins contracted to do six distinct things upon a considera- 
tion apportioned to each. The authorities hold, uniformly, I 


believe, that such a contract is separable. Therefore, in case- 


it needs approval or ratification, this may be limited to one 


of such things alone, or to more than one, or may extend to. 
all, with the effect of validating the contract for the part ap- 


avi and no more. 

2. Tam of opinion that the contract with the chiefs and 
headmen tas not approved as required by section 2103. 

That which by such section is to be approved is an agree- 
met already in writing, wherein in all cases the rate per centum 
of the fee must be stated. There must be such a statement 
of that rate as may be approved by the Secretary and Com-~ 
missioner. A statement that the fee shall not exceed 20 per 
cent. is no statement of the rate. It leaves to subsequent 
settlement, and therefore to the chances of dispute and liti- 
gation, the establishment of the rate at 15, or 10, or other per 
cent. less than 20. This subsequent dealing about the rate is 
what the statute means to avoid. The contract must exclude 
any apprehension thereof at the time when presented for ap- 
proval. This was not done in the present case. 

Besides, the contract was not approved as made. The 
chiefs, &c., reserved to the parties the right of fixing there- 
after upon the particular rate not to exceed, &c.; but the 
Commissioner and Secretary, in their approval, fixed that 
rate at 20 per cent. ; that is, fixed it at a rate greater perhaps 
than the chiefs would have obtained. The last paragraph of 
section 2103 of the revisal suggests that the Secretary and 
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- Commissioner may fix the rate of the fee at a sum less than 
that agreed to by the Indians—upon the idea, I suppose, that 
if (say) 20 per cent. be actually named in the contract, such 
agreement, so far as it affects the Indians, (whose interests 
alone are of concern to the Secretary and Commissioner,) is 
also an agreement to pay anything less, and so may be ap- 
proved for less, leaving it to the other party to ratify or refuse 
such modification. That, however, is a different case from 
the one before us, in which the approval prevents the Indians 
from availing themselves of less rates than contemplated in 
the contract. 

3. It seems to me that the claimants may be lawfully paid 
for services by Rollins prior to the approval of the contract. 

The approval operates by relation. Such I think is prima 
facie the operation of ratifications and approvals in general 
where the law which renders them necessary contains no 
‘Specific provision to the contrary. Generally these have the 
same effect as if the assent therein given were contemporary 
with the matter ratified. Although the writing does not 
bind until after the approval is given, nevertheless then re- 
trotrahitur, &c.,as the authorities say. There is an exception 
to this rule—here approval is legislation—as in case of ap- 
proval of bills by the President; but the reason for such 
exception is obvious, and does not extend to private transac- 
tions. 

4, I answer the fourth question by saying that, as already 
suggested, the claimants should not, under section 2104, be 
-confined to acts done subsequently to the date of the approval. 
They may show acts of service done at any time after the 
date of the contract, 1. ¢., after May 15, 1874. 

5 and 6. So far as I am informed, the act of March 3, 1845, 
(18 Stat., 447,) confers upon the Department of the Interior 
its only authorization for paying the claimants in anything 
but a share of the land recovered. In case a valid demand 
shall be found to exist in favor of the claimants payable in 
money, it seems that Congress intended that it should be 
provided for under that act, which expressly directs the fund 
therein specified to be used for, amongst other things, the 
payment of such costs, charges, expenses and liabilities attending 
their recent litigation in the circuit court of the United States 
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for the western district of North Carolina as the Secretary of 
the Interior may determine to be properly chargeable to them. 
Whether any question arises upon the extent of that fund 
when compared with the purposes to which by the above act 
it is devoted, I am not informed. Supposing none such to 
exist, I answer that whatever compensation is found due to 
Rollins under the contract with Ross, as approved, (although 
it may not be costs,)is certainly expense or liability of the East- 
ern Band, &c., &c., within the words of the act of 1875, chap. 
132, above cited. 

In conclusion I add that, although I have read the papers 
contained in the appendix referred to by you, I have not con- 
sidered them in coming to the conclusion above stated, inas- 
much as this Department relies for facts upon the findings 
made by the Department which requires its opinion. It has 
no power to decide questions of fact arising in the adminis- 
tration of other Departments. You will understand this 
paper, therefore, as intimating no opinion upon any such 
matter connected with the above transaction. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF THE INTERIOR. 


Approved. 
ALPHONSO TAFT. 





WIDOW PENSIONER. 


The words ‘‘pensioner” and ‘‘ person entitled to a pension,” in section 
4718, Rev. Stat., include a widow pensioner. 

Held, accordingly, that where a widow pensioner died, leaving an “ ac- 
crued pension,” no child surviving, the person who bore the expenses of 
the last sickness and burial of the deceased is entitled to reimbursement 
from such pension in case sufficient assets to meet such expenses were 
not left. 


DEPARTMENT OF JUSTICE, 
August 10, 1876. 
Sir: Yours of the 5th instant, addressed to the Attorney- 
General, submits for his consideration the question whether 
the expressions *‘ pensioner” and * person entitled to a pen- 
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sion,” in section 4718 of the Revised Statutes, extend in any 
case otherwise within that section to a widow pensioner. 
Such a pensioner has died recently, leaving an “ accrued pen- 
sion ” of $325.33, and also owing a debt of $64.28 “‘for the ex- 
penses of the last sickness and burial,” and you are called to 
decide upon the claim of the creditor to receive this latter 
amount. 

Section 4718 (originally the act of 1873, chap. 234, sec. 25, 
17 Stat., 574) is as follows: 

‘Tf any pensioner has died or shall hereafter die, or if any 
person entitled to a pension, having an application therefor 
pending, has died or shall hereafter die, his widow, or, if there 
is no widow, the child or children of such person under the age 
of sixteen years, shall be entitled to receive the accrued pen- 
sion to the date of the death of such person. Such accrned 
pension shall not be considered as a part of the assets of the 
estate of deceased, nor liable to be applied to the payment of 
the debts of said estate in any case whatever, but shall inure 
to the sole and exclusive benefit of the widow or children; and 
if no widow or child survive, no payment whatsoever of the 
accrued pension shall be made or allowed, except so much as 
may be necessary to reimburse the person who bore the ex- 
penses of the last sickness and burial of the decedent, in cases 
where he did not leave sufficient assets to meet such expenses.” 

The claim before vou rests upon the last clause of the above 
section, beginning “and if no widow,” &c. That clause may 
be traced through the act of 1873 to the act of 1868, chap. 264, 
sec. 9, (15 Stat., 236,) which was as follows: 

‘That if any person entitled to a pension has died since 
March 4, 1861, or shall hereafter die while an application for 
such pension is pending, leaving no widow and no child under 
sixteen years of aye, his or her heirs or legal representatives 
shall be entitled to receive the accrued pension to which the 
applicant would have been entitled had the certificate been 
issued before his or her death.” 

There is no difficulty in determining that this statute dis- 
poses of the accrued pension in the case as well of a woman as 
of a man. It Is an instance of compression rather than of 
elegance of style, but is clear. 

It is suggested, however, that there is such a change of lan- 
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guage in passing to the act of 1873 as increases the impression 
arising from its words in the absence of comparison, and ren- 
ders it certain that the latter applies to males only. If that 
be so, then the act of 1868, so far as applicable to females, 
may be still in force, so that in the case before us the widow’s 
personal representative may be entitled to the whole of the 
accrued pension, because the act of 1873 repeals only so much of 
previous acts as is inconsistent with it; and, as is suggested, 
the act of 1868 is inconsistent with it only so far as regards 
males. Also the act of 1868, as so left in operation by the act 
of 1873, is not within the general repealing clause of the revi- 
sal, because no part of that act operative at the time when 
the revisal went into effect is embraced therein. 

If, however, the rights of the personal representatives of 
widows under the act of 1868 have been done away with by 
the act of 1873, it seems that such conclusion must extend as 
well to make good claims of creditors like that before you. 

If the act of 1873 does not operate upon pensioners of both 
sexes, its perusal starts at once the difficult question why the 
legislature should have reversed the policy of 1868 as to males 
and have preserved it as to females ; in other words, why when 
males are the primarily meritorious persons as regards pen- 
sions, and the merits of females in the same relation are only 
incidental tothose of the former, the legislature should confis- 
cate pensions accrued to the former class in the same circum- 
stances under which it devolves them upon the personal rep- 
resentatives of the latter? One would have anticipated the 
contrary action, if favor were to be shown to either. 

It is true that if the law be so worded, such wording is in 
lieu of all reasons and a satisfaction of all official doubts. 
However, upon examination it appears that what has been 
taken to be such wording is only colorable, not real. 

The distinction between the acts of 1868 and 1873 arises, I 
apprehend, from the absence in the latter of words equivalent 
to “or her” found twice in the former. 

It seems that if the expression he in the last line but one 
quoted above from section 4718 were he or she, the phraseology 
of the act of 1868 would be substantially preserved ; and that, 
by the same argument which establishes the meaning above 
assigned to the latter, it would be clear that widow pensioners 

38 P 
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are included also m the last clause of the former. In such 
case the grammatical solecism would be compensated by the 
compactness of the language. 

The passage (in the interval between the dates of the above 
acts) of the act of 1871, chap. 71, (Rev. Stat., sec. 1,). which 
provides that in all future legislation ‘ words importing the 
masculine gender may be applied to females, unless the con- 
text shows that such words were intended to be used in a more 
limited sense,” sufficiently accounts for the non-appearance ot 
the expression or she in the act of 1875. Whilst the context 
of the former clauses of section £718 shows that the zrords im- 
porting the masculine gender there used were intended in that 
more limited (and exceptional) sense, there is nothing in the 
context of the last clause to prevent them from being there 
apphed (by the general rule) to females; the result of the 
Whole being the same as if the words “or her” of the act of 
1868 were substantially retained (say) by inserting or she, as 
above suggested. 

I therefore conclude that the reason of the thing, which 
points to the uniformity of dealing with the two sexes in the 
case supposed, is observed in the last clause of section £718, 
and therefore that the claim before you should be allowed. 

Very respectftuly, your obedient servant, 
S. I. PHILLIPS, 
Solicitor- General, 

The SECRETARY OF TITE INTERIOR. 

Approved. | 
ALPHONSO TAFT. 





ADVERTISEMENTS IN THE DISTRICT OF COLUMBIA. 

The joint effect of sections 253 and 3826 Rey. Stat., as regards Government 
advertisements in newspapers published in the District of Columbia, 
was to allow the compensation fixed by section 253, unless (under sec- 
tion 3826) that be more than is paid by private individuals for like 
services. But section L of the aet of 1°75, chap. 123, repeals section. 
3@26 for every purpose connected with claims for such services. 


DEPARTMENT OF JUSTICE, 
August 14, 1876. 


SiR: Yours of the 7th instant, addressed to the Attorney- 
General, calls his attention to the discrepancy between the 
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rates payable for advertisements on behalf of the Government 
between sections 853 and 3826, and also to the repealing lan- 
cuage used in the act of 1879, chap. 128, see. 1, (18 Stat., 342,) 
in reference to section 3826, and asks what is the united effect 
of such sections upon a claim presented by The Republican, 
a newspaper of this city, for publishing by due order an ad- 
vertisement for stationery for your Departinent. 

Section 855 treats of publications on behalf of the Govern- 
ment of notices in general, and prescribes a certain compensa- 
tion therefor, viz, 40 cents by the folio, &e. Section 3826 treats 
of such notices as are required to be published in the District of 
Columbia, &e., and preseribes therefor a compensation not 
higher than is paid by individuals foradvertising in said paper. 

IT understand the joint effect of these two sections to be that 
papers m the District of Columbia shall have the compensa- 
tion tixed by section 853, wrless (under section 3826) that be 
more than is paid by private individuals for like services. This 
construction reconciles the apparent conflict, and shows why 
section 3826 is not named with the other sections expressly 
excepted in section 803. This rule, [ believe, has been often 
applied by courts in like cases, and in the instance before me 
gives due effect to both sections. 

However, | regard the effect of section 3826 upon section 
823 as entirely speculative for all publications of advertise- 
ments in newspapers since the act of March 3, 1875, above 
referred to. .A provision for repeal as sweeping as that thereim 
contained “has an etfect [in appropriation acts] wholly regard- 
less of the place or the general nature of the act in which It 
is found.” (7 Opin., &e., 3035 14 ibid., O31.) In my opinion 
it repeals section 3826 for every purpose connected with the 
clam before you. 

Very respectfully, your obedient servant, 
S. fF. PLILGIPS, 
Solicitor-General. 
The SECRETARY OF THE INTERIOR. 





Approved. 
ALPHONSO TAFT. 
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PAYMENT OF CLAIMS—ISSUE OF REQUISITION. 


It is the duty of the head of a Department, after facts have been submit-_ 
ted under section 191 Rev. Stat. which, in his judgment, attect the cor- 
rectness of a balance certified to him upon settlement of a claim by the 
proper accounting officers of the Treasury, and after the certificate has 
been returned by the Comptroller with the decision in the case reaftirmed, 
to issue his requisition for payment of the balance certified. 

Signing the requisition in such case under protest is without eftect. 


DEPARTMENT OF JUSTICE, 
August 19, 1876. 

Siz: Yours of the 16th instant, addressed to the Attorney- 
General, submits for his consideration the following questions 
occurring in various matters pending in your Department: 

1. “Is the head of this Department absolutely obliged to 
make his requisitions to pay amounts awarded on claims set- 
tled, and certified by the proper accounting officers of the 
Treasury as payable from appropriations under his control, 
after facts which, in his judgment, affect the correctness of 
the claims and allowances have been submitted under section 
191 Revised Statutes, and after the certificates have been re- 
ceived back from the Comptroller with the decisions in the 
cases reaffirmed ? 

2, “If the Secretary of War is absolutely obliged to issue 
his requisitions in reaffirmed cases where he conscientiously 
believes that payments should not be made, would he be jus- 
tified if he should signify in writing on the requisitions in 
such cases that his signature is given under protest ?” 

Section 191 of the Revised Statutes was originally enacted 
in 1868. It evidently refers to the opinion given to the Sec- 
retary of War by Mr. Attorney-General Stanbery, under date 
of September 15,1866. By referring to that opinion, you will 
observe that the Secretary of War had there asked the Attor- 
ney-General very much the present question, and that the 
latter, following a long line of precedents in this Department, 
under Wirt, Taney, Berrien, Butler, Johnson, Crittenden, and 
Cushing, answered that the Secretary was not bound. 

I think that the above act of 1868 meets that construction 
point blank, and reverses it for all cases thereafter. 

I therefore answer your first question affirmatively. 
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2. In what I say upon the second question you will, of 
course, understand me as treating it merely in point of law. 

It seeins that the act of 1868 expressly discharges the offi- 
cial conscience of the Secretary of War from all interest in 
such affirmations by the Comptroller, and, therefore, that a 
protest is of no effect. 

Very respectfully, your obedient servant, 
| S. EF. PHILLIPS, 
Solicitor-General, 


The SECRETARY OF WAR. 


Approved. 
ALPHONSO TAFT. 


NAVAL COURTS-MARTIAL. 


Civil envineers in the Navy are subjeet to the jurisdiction of naval eourts- 
martial, 
DEPARTMENT OF JUSTICE, 
August 19, 1876. 


Sir: Yours of the 14th instant, addressed to the Attorney- 
General, presents for lis consideration the following question, 
arising, as I suppose, in the administration of your Depart- 
ment, viz: 

Whether civil engineers in the Navy are officers of the 
Navy subject to trial by court-martial for official misconduct.” 

Ido not understand from this question that you desire an 
opinion whether civil engineers are officers in the Navy, but 
only whether they are amenable to naval courts-martial. 

Civil engineers in the Navy are employés at navy-yards, 
acting under the direction of the commandant and Chief of 
the Bureau of Yards and Docks, and having charge of the 
erection and repairs of all buildings in the yards, and of all 
docks and wharves, and superintendence of all master and 
other workmen employed on said works. They are appointed 
at each navy-yard, where necessary, by the President, by 
and with the advice and consent of the Senate, and have such 
relative rank as the President may fix. (See Regulations for 
the Navy, ed. 1865, p. 162, &c., and Rev. Stat., sees. 1413 and 
1478.) 
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The class of persons over whom the jurisdiction of naval 
courts-nartial extends may be collected from section 1624 of 
the Revised Statutes. In that seetion these are described 
indifferently as any person “in the naval service,” or “in the 
Navy,” or “ belonging to the Navy.” 

I am of opinion that persons who have the official charge 
first above described, over buildings, docks, and wharves in 
navy-yards, come within the class last above mentioned as 
subject to the jurisdiction of naval courts-martial. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
So licitor- General. 
The SECRETARY OF THE NAVY. 


Approved. 
ALPHONSO TAFT. 


RAILROAD MAIL TRANSPORTATION. 


Case of the Baltimore Central Railroad Company, and also of the Dela- 
ware Branch Railroad Company, concerning mail transportation be- 
tween Philadelphia and Chester by the former company and between 
Philadelphia and Wilmington by the latter company—service by each 
company performed over the track of the Philadelphia, Wilinington 
and Baltimore Railroad Company, over wlich this last-mentioned com- 
pany at the same time transported the mail—held to be governed by 
the principles applied to the case of the Rockford, Rock Island, &c., 
Railroad Company, in the opinion of the Attorney-General of May 6, 
1-76. 

DEPARTMENT OF JUSTICE, 
November 23, 1876. 
Sin: Inreply to yours of the (th ultimo, addressed to the 

Attorney-General, (consideration of which has been suspended 

until now at the request of counsel for the companies con- 

cerned therein.) I beg leave to say that the principles relied 
upon in the opinion of Attorney-General Pierrepont of May 

6, 1876, in the case of the Rockford, Rock Island, &ce., Rail- 

road Company, referred to by you, control the questions now 

submitted. 
The case before Mr. Pierrepont is varied in the present 
communication by the circumstance that the compensation 
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for all the services ever the track common to the postal routes 
lias been adjusted and paid to the company which owns the 
track. Iam of opinion that tlis variation is not material. 

There is nothing to show that the Baltimore Central Rail- 
road Company freely acquiesced in the payment made to the 
Philadelphia, Wilmington and Baltimore Railroad Company, 
or that anything else has occurred to prevent the former from 
now claiming the compensation otherwise due to it for hav- 
ing at the instanee of the Post-Oftice Department transported 
‘mails between Philadelphia and Chester upon its own postal 
route. The same is true for the route between Philadelphia 
and Wilmington served by the Delaware Branch, Xe. 

As for future arrangements of routes 2408, 3401, and 3001, 
it seems that if the public is interested in having the service 
upon the common track performed by each of the companies 
as now, instead of being consolidated in the hands of only 
one of them, the designation of the routes upon the buoks of 
the Post-Oftice Department should be made to correspond 
with the fact. At present there is some discrepancy between 
the records and the action ef the Department, whereas they 

ught always to agree. | 
Very respectfully, your obedient servant, 
S. I. PILILLIPS, 
| Solicitor-General. 

The POSTMASTER-GENERAL. 
Approved. 

ALPHONSO TAIT. 


CITIZENSH ID. 

An alien woman married F.. a naturalized citizen and resident of the 
United States, who died in 1360, In 1862 she married D'A., an alien, 
who was domiciled in the United States, but who subsequently died 
Without becoming a citizen thereof. She claims, under section 2 of 
the act of March 3, 1871, chap. 116, compensation for her separate 
property taken during the lifetime of her second Iuisband: Held that 
by virtue of the provision of the statute embodied in section 1994 Rev. - 
Stat., the claimant upon her first marriage acquired a permanent 
status of citizenship, which could be lost only as in the case of other 
eitizens; that this status was not affected by her subsequent marriage ; 
and that she is a citizen of the Mnited States within the meaning of 
section 2 of said act. 
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DEPARTMENT OF JUSTICE, 
January 23, 1877. 

Sir: Yours of the 18th instant, addressed to the Attorney- 
General, presents for his opinion the following case : 

‘Tn the matter of the claim of Mary D’Ambrogia, of War- 
ren County, Mississippi, now pending before the Coimission- 
ers of Claims, it appears in evidence that the claimant, an 
alien domiciled in the United States several years before the 
war of the rebellion, was married to one Franciola, a natural- 
ized citizen and resident of the United States, (by whom she 
had three children, still living,) who died in 1860; that in 
1862 she was married to one D’Ambrogia, an alien domiciled 
in the United States, (by whom she had one child, still living,) 
who died several years after the war, without becoming a 
citizen of the United States; that the claim of Mrs. D’Am- 
brogia is for property taken for the use of the Federal Army 
after her marriage with D’Ambrogia and during his lifetime, 
and she claims it as her separate property. This claim is 
presented under section 2 of the Army appropriation act of 
March 3, 1871; and, in view of the fact that the question of 
the status of this claimant as to citizenship affects the public 
Treasury, the Commissioners of Claims request that the Sec- 
retary of the Treasury will obtain and furnish them with the 
opinion of the Attorney-General of the United States upon 
the question whether Mrs. D’Ambrogia is to be regarded as 
one of those citizens whose claims are within the jurisdiction 
conferred by the section and act above cited.” | 

The question presented above turns chiefly upon the mean- 
ing of section 1994 of the Revised Statutes, originally enacted 
in 1855, the provisions of which are as follows: 

é¢ Any woman who is now or may hereafter be married to 
a citizen of the United States, and who might herself be law- 
fully naturalized, shall be deemed a citizen.” 

Upon consideration, I am of opinion that the citizenship be- 
stowed in the above section Is not lost by the womaw’s sur- 
vival of her husband, but that it was the intention of Con- 
gress to bestow upon her a permanent status of citizenship, 
defeasible only as in the case of other persons. 
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This being so, her subsequent marriage with an alien did 
not atfect such condition. (3 Pet., 242. 

I conelude that the above-named claimant is a citizen of 
the United States within the meaning of the act of 1871, chap. 
116, sec. 2, above mentioned. 

Very respectfully, your obedient servant, 
S. I. PHILLIPS, 
Solicitor- General. 


The SECRETARY OF TIIEF TREASURY. 


Approved. 
ALPHONSO TAFT. 


INDIAN TERRITORY—FUGITIVES IN. 
A military officer, unless he be an Indian agent, or be called upon to act 
by such agent, lias no power to arrest fugitives from justice in a State 
u ‘ e ° ° ‘ 
who have eseaped into the Indian Territory. Such persons may be re- 


moved from the Territory as intruders, and surrendered to the State 
authorities, by the proper Indian agent. 


DEPARTMENT OF JUSTICE, 
January 23, 187%. 

SiR: Yours of the 11th instant, addressed to the Attorney- 
General, has been received and considered, and I submit 
thereto the following reply: 

Lhe Adjutant-General of Texas, as appears by inclosures 
in your communication, upon the 23d of October last, ad-- 
dressed to General Sheridan a note stating that certain fugi- 
tives from justice in Texas had escaped to that portion of the 
Indian Territory which is under the control of the command- 
ing officer at Fort Sill, and requesting that such officer might 
be directed to arrest those persons when applied to by the 
sheriffs of Texas, and might guard them to the boundary. 
XC, SO that they might be brought to justice. 

I coneur in the doubt expressed by General Sheridan as to 
the power of a military officer to act in the manner requested. 
It seems that wuless the ofticer be himself an Indian agent, or 
be directed to act by some such agent, there is no such power. 

Upon reference to various treaties with Indian tribes, it 
will be found that such fugitives are in general intruders 

| within the territory spoken of, (7 Stats., 334, and 11 ibid., 618,, 
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&c.,) aud so may be removed by the proper Indian agent as 
being there contrary to law. (6 Opin. of Attorney-General, 
302.) 

No doubt, upon application by the civil authorities of Texas 
to the proper agent, \c., the fugitives in question will be sur- 
rendered to justice. 

Very respectfully, your obedient servant, 
Ss. F. PHILLIPS, 
Solicitor-General. 





‘The SECRETARY OF WAR. 


Approved. 
ALPHONSO TAFT, 


RAILROAD MAIL TRANSPORTATION. 


Case of the Philadelphia, Wilmington and Baltimore Railroad Company, 
the Baltimore Central Railroad Company, and the Delaware Railroad 
‘Company, for mail transportation performed over the track ofthe first- 
named company, which was considered in opinion of November 23, 
1876, reviewed upon additional facts furnished; and held that the peri- 
odical settlements heretofore made by the Philadelphia, Wilmington 
and Baltimore Company with the Post-Office Department, agreeably to 
an arrangement between the three companies, for the whole of such 
mail-service over the common track, from 1873 to 1876, ought to stand. 

The view of the Attorney-General, expressed in an opinion dated May 6, 
1376, that thero may be several post-oftice routes over the same railroad 
track, does not at all forbid that several railroad companies using the 
same track may so far be serving but one post-office route. 


DEPARTMENT OF JUSTICE, 
February 1, 187%. 

SIR: The additional facts given in yours of the 1st of De- 
cember, 1876, asking for a review of an opinion transmitted 
from this Department on the 23d of November, 1876, render 
it necessary that I should state the case more at length than 
was done before. 

The Philadelphia, Wilmington and Baltimore Lailroad 
Company owns the railroad track running from Philadel- 
phia via Chester to Wilmington. From Philadelphia to 
Chester this track is also used by the Baltimore Central. 
Railroad, which at that point diverges and uses its own 
track to Port Deposit. From Philadelphia to Wilnimgton 
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the same track 1s also used (as is claimed) by the Dela- 
ware Railroad Company, which from the point last named 
uses a separate track to Delmar. Up to the 30th of June, 
1876, (it is not material to come down later,) the first named 
company carried the great inail from Philadelphia, via Chester 
and Wilmington, to Baltimore; the second, a mail from Phil- 
adelphia, via Chester, to Port Deposit; and the third, a mail 
from Philadelphia, via Chester and Wilmington, to Delmar. 
The mails carried by the first and second companies were car- 
ried in their own cars; but that claimed to have been carried 
by the third company was in fact transported in cars owned 
by the first company—the third owning no rolling stock—its 
road being stocked and operated, under contract, by the jirst 
company. 

Under an arrangement between the three companies the 
first made periodical settlements for the whole of such mail 
service over the common track with the Post-Oftice Department 
from 1873 down to 1876. 

In this connection it will be borne in mind (1) that, under 
section £000 of the Revised Statutes, the United States had 
aright to demand of the Philadelphia, Wilnington and Bal- 
timore Company to transport mails upon all trains running 
over its road without extra charge, and (2) that for compen- 
sation for mail service by railroad companies certain rates 
are fixed by law (section 4002, 2d par.) which, beginning with 
$50 for 200 pounds carried daily over the whole route, allows 
$79 ford00 pounds, $100 for 1,000 pounds, and so on, decreas- 
Ing with increase of weight. 

In settling with the Philadelphia, Wilmington and Balti- 
nore Company, as above, the Post-Oftice Department consol- 
idated the weight of all three mails, and paid at the rate corres- 
ponding thereto. Consequently the two other companies re- 
ceived for their respective services upon the common track a 
compensation much less than would have been due to them if 
dealt with severally. 

The latter now apply to have this matter rectified, and for 
a rate of compensation based upon their several dealings, 
clanning that, according to the opinion of Attorney-General 
Pierrepont of May 6, 1876, the common track was really a 
several post-oftice route for each company. 
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It now appears that the claimants were fully cognizant of 
the scope of the former settlements. For the purpose of this 
case, therefore, such settlements may be taken to have been 
made with thei. 

There is no suggestion by the claimants that new facts 
have been disclosed since those settlements were made. 

It follows that, so far as they were made by your predeces- 
sor in office, they cannot now be disturbed. (See MeGoon’s 
ease, 13 Opin., £56.) 

Besides this, and so far as the matter may still be under 
your control, I am of opinion, for other reasons, that. the set- 
tlements ought to stand. 

In cases like the present it is not easy to distinguish be- 
tween questions which are merely administrative, and so 
mere matters of discretion for the Postmaster-General, and 
questions which are purely legal, and therefore not within 
the scope of such discretion. Here, for instance, the Post- 
master-General had power to require the service on the track 
common to the companies to be performed by the Philadelphia, 
Wilmington and Baltimore Company alone. If he had done 
so, that company, with the consent of the two others, might 
have used their trains fora part of such service, and this 
use, even if within the knowledge and under the superin- 
tendence of the Post-Oftice Department, would have created 
no privity as regards compensation between the Department 
and such other companies, and therefore no foundation for a 
claim. The manner in which the above settlements have been 
made inthnates that the suggestion just made represents the 
case here. It is in this way that I reconcile the statement in 
your last communication (viz: “The Department has never 
recognized the service in carrying the mails between Chester 
and Philadelphia, in the ease of the Baltimore Central, as a 
service performed by the said company, but as a service per- 
formed by the Philadelphia, Wilmington and Baltimore Com. 
pany,” &e.) with the circumstance shown by a record certified 
in this connection to the Attorney-General by the Postmaster- 
General on the 18th of November last, showing that it was 
in regular course of business known to the latter that in fact 
the Baltimore Central was performing the service now under 
consideration. 
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Attorney-General Pierrepont’s view, that there may be sev- 
eral post-office routes over the same railroad track, does not 
at all forbid that several railroad companies using the same 
track may so far be serving but one post-oftice route. The 
question is one of fact, to be decided according to the cireum- 
stances of each case; and where, as here, the Post master.Gen- 
eral states that but one party has been regarded by the 
Department as serving the route, such statement cannot in 
that eonnection be contradicted. 

The claim of the Delaware Company is of course affected 
by some of the considerations above stated, more particularly 
in connection with that of the Baltimore Central, but it is 
subject to another objection peculiar to itself. It owns no roll- 
ing stock, and its road is both stocked and operated under 
contract by the Philadelphia, Wilmington and Baltimore 
Company. Therefore the mails claimed to have been carried 
by it between Philadelphia and Wilmington in fact were 
carried by the Philadelphia, Wilmington and Baltimore Com- 
pany, on its own track and in its own ears. It is not material 
that such particular cars were run by the Philadelphia, Wil- 
mington and Baltimore Company, merely because of a con- 
tract with the Delaware Company. The provisions of section 
4000 of the revisal apply. 

Upon the whole, it seems that the claims under considera- 
tion should not be allowed. 

Very respectfully, your obedient servant, 
S. I. PHILLIPS, 
Solicitor-General. 

The POSTMASTER-GENERAL. 

Approved. 

ALPHONSO TAFT, 


GERMAN-AMERICAN SAVINGS BANK. 


The German-American Savings Bank of Washington, D. C., incorporated 
under a law of Congress relating to the District of Columbia, and 
having a capital of $126,000, is, by virtue of section 6 of the act of 
June 30, 1376, chap. 156, required to keep on hand (under section 5191 
Rev. Stat.) a reserve of 25 per cent. of its deposits, and is entitled 
(under sections 5157-5189 Rev. Stat.) to receive circulating notes. 
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DEPARTMENT OF JUSTICE, 
February 5, 1877. 


srr: Yours of the 21st of October last, addressed to the 
Attorney-General, having first been referred for examination 
to a gentleman whose prior engagements have prevented him 
hitherto from giving it consideration, was, upon the 1st in- 
stant, transferred to me, and herewith L submit a reply. 

You state that under the sixth section of the act of the 30th 
of June last (1876, chap. 156) the two following questions 
have arisen in your Department in relation to the German- 
Ameriean Savings Bank of this city, which has a eapital of 
$126,200, and is incorporated under legislation by Congress 
to be found on page 201 of the volune of the Revised Statutes 
“relating to the Distriet of Columbia.” 

I. Is such bank required under section 5191 of the Revised 
Statutes to keep on hand a reserve of 25 per cent. of its 
deposits ? | 

2. Is it entitled under sections 56157-5139 of the Revised 
Statutes to receive cirewating notes ? 

The sixth section of the act of June 30, 1876, above men- 
tioned, so far as it relates to this matter, is: 

And all savings or other banks now organized, or which 
shall hereafter be organized, m the Duistriet: of Columbia, 
under any act of Congress, which shall have capital stock 
pad up in whole or in part, shall be subject to all the pro- 
Visions of the, Revised Statutes, and of all acts of Congress 
applicable to national banking associations, so far As the same 
may be applicable to such savings or other banks: Provided, 
That such savings banks now established shall not be required 
to have a paid-in capital exceeding one hundred thousand 
dollars.” 

Banks having a capital upon which dividends are paid, and 
at the same time doing’a savings business, are not, as is well 
known, exclusively “savings banks.” Therefore, if'a business 
exclusively savings be incompatible with existence asa national 
bank, legislation which includes to some extent within its 
operation savings banks having capital may include them to 
every extent except so far as may obstruct the savings feature 
in their constitution; and if such legislation extend to such 
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banks expressly to all purposes, so far as the same may be 
applicable to such sarings banks, it does include all their oper- 
ations except those especially savings. 

I conclude there fore that the expression, so far as may be ap-- 
plicable to such savings banks, in the body of the section nnder 
consideration, does not prevent the application to them of pro- 
visions in the acts referred to which are consistent with so, 
much of their business as is not a savings business, although 
inappheable to so much thereof as is. 

The question remains whether the other words of the section 
above quoted show that Congress intended that the general 
provisions of the national banking act should inelude the 
savings banks therein mentioned. 

In this connection the proviso to the section seems to be 
significant, viz: “Provided, That such savings banks now 
established shall not be required to have a paid-in capital 
exceeding one hundred thousand dollars.” For the only con- 
nection in which occurs a provision as to the amount of cap- 
ital required of associations under the national bank act is 
that which specifies what amount is required before such asso- 
siations can become national banks. (See Rev. Stat., sees. 
9138, 0140.) I therefore conclude that inasmuch as by the 
ordinary rules of interpretation the above proviso relieves 
the savings banks of Washington of a burden imposed by the 
section to which it 1s attached, such section by itself is to be 
taken as requiring these banks to become national banks in 
the ordinary way, ?. e., by subscribing and paying up a capital 
of $200,000, the effect thereupon of the proviso being that 
those now established may become national banks with only 
$100,000 of paid-in capital. 

Now, upon referring to the body of the section, is it difficult 
to find the words which have that effect? It enacts that all 
savings banks in the District of Columbia, organized under any 
act of Congress, which shall hare a capital stock paid up in 
whole or in part, shall be subject to all the prorisions of the 
fevised Statutes, &c., applicable to national banking associations. 
This predicate, especially in the light of the proriso above 
referred to, is equivalent to that in section 5154 of the revisal 
under which State banks become national banks, viz: shall 
have the same powers and privileges, and shall be subject to the 
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same duties, responsibilities, and rules as are prescribed for 
national banking associations. In section 3154 these words are 
modified by the phrase in all respects, whilst those taken from 
the act of 1876 are followed, as already said, by the words 
so fur as the same may be applicable to such savings banks. I 
have above expressed my opinion as to the extent of this 
latter modification, and only add that, as erpressio unius est 
exclusio alterius, this clause and the proviso contain the only 
modifications to which in this connection the provisions of 
the act referred to in the section are liable. 

Taking this view of the act of 1876, I conelude that both 
of the questions above submitted should be answered in the 
affirmative. , 

Very respectfully, your obedient servant, 
S. F. PHILLIVS, 
Solicitor-General. 
The SECRETARY OF THE TREASURY. 
Approved. 


ALPHONSO TAFT. 


EXTRA COMPENSATION, 


The act of 1242, chap. 183, (section 1785, Rev. Stats.,) does not prohibit the 
ininister resident at the Hawaiian Islands, who is allowed an annual 
salary, from receiving in addition thereto extra compensation for his 
services in supervising and taking testimony to be used in the Court of 
Commissioners of Alabama Claims, under the provisions of sections 4 
and 11 of the act establishing that court. 

Where the service is one required by law, but not of any particular official, 
and compensation therefor is fixed by competent authority and is ap- 
propriated, an ofticer who under due authorization performs the service 


is entitled to the compensation. 


DEPARTMENT OF JUSTICE, 
February %, 1877. 
Sin: In yours of the 3d instant, addressed to the Attorney- 
General, is stated a question whether Mr. Pierce, who is minis- 
ter resident of the United States to the Hawaiian Islands, at a 
salary of $7,500 per annum, is entitled to receive in addition 
thereto the allowance usually made to assistant counsel for 
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supervising and taking testimony to be used in the Court of 
Commissioners of Alabama Claims, such supervision, &c., 
having taken place whilst Mr. Pierce was such minister, and 
at the instance of Mr. Cresswell, the general counsel for the 
United States before the commission. 

The act establishing the court above mentioned authorized 
(section 4) its necessary incidental expenses (of which this was 
certainly one) and (section 11) made a corresponding appro- 
priation therefor. 

I am, therefore, to inquire how far the act of 1842, chap. 
183, (Rev. Stat., sec. 1785), applies to prohibit Mr. Pierce’s 
claim for extra pay. 

The Supreme Court, in the case of Converse vs. The United 
States, (21 How., 463,)} held that the above statute does not 
apply to a case in which one public officer, at the instance of 
another, duly empowered, has performed services authorized 
by law, but not belonging either to the office of the party per- 
forming it, or to that of any other specified official, compen- 
sation for which has also been explicitly appropriated. The 
appropriation in that case was not a specific appropriation to 
the officer, or to the class of officers to which he belonged, 
but a general appropriation, to compensate the service in ques- 
tion, without reference to the person or class of persons per- 
forming. 

The case is elaborately argued by the court, and the opin- 
ion of Justice Curtis below, which is overruled thereby, and 
is to the effect that the circumstances above named do not 
prevent the application of the act of 1842, is adopted as that 
of three justices in the Supreme Court who dissent. The 
view of thelaw taken by the court has not since been changed. 
(See 7 Wall., 338; 8 Wall., 33.) 

Inasmuch as the above decision was made at December 
term, 1858, and Congress has not since modified the statute 
therein interpreted, the rule of action in such cases may be 
thus stated. Where the service in question 1s one required 
by law, but not of any particular official, and compensation 
therefor is fixed by competent authority, aud is appropriated, 
the officer who under due authorization performs the service 
is entitled to the compensation. 

The cause presented by you comes within this category, 

39 P 
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and, therefore, I am of opinion that Mr. Pierce is entitled to the 
usual compensation given in such cases to assistant counsel. 
Very respectfully, your obedient servant, 
S. F. PHILLIPS, 


Solicitor-General. 
The SECRETARY OF STATE. | 


Approved. 
ALPHONSO TAFT. 





MAIL TRANSPORTATION BY UNION PACIFIC R. R. COMPANY. 


Inquiry being made whether the Union Pacific Railroad Company should 
be paid the compensation for mail transportation fixed by Congress for 
railroads generally, or should be paid as compensation therefor what is 
paid by private parties for service of a similar kind, and also whether 
that company is subject to the reduction of compensation provided in 
the act of July 12, 1876, chap. 179: Advised that (until a final and au- 
thoritative judicial determination of the questions raised) the Postmas- 
ter-General apply the same rules in dealing with that company which 
Congress has‘ade applicable to railroad companies in general. 


Section 6 of the act of July 1, 1862, chap. 120, leaves the United States 
free, as against the Union Pacific Company, to resort to either the gen- 
eral rights which they have against all railroad companies or the special 
rights therein provided. | 


DEPARTMENT OF JUSTICE, 
February 16, 1877. 

Siz: Yours of the 27th ultimo, addressed to the Attorney- 
General, is as follows: 

‘The Union Pacific Railroad Company have always been 
paid for the transportation of the mails over their road under 
the provisions of the different acts of Congress fixing the 
rates to be paid to all railroads for the transportation of the 
mails, which compensation has always been received and ac- 
cepted by the Union Pacific Company without protest until 
the 1st of September, 1876, when the Department was notified | 
that from the 1st of February, 1877, it would be charged by } 
the company the same rates as private parties for the trans- | 
portation of express matter.” | 

‘The company claims that it has the right to so charge | 
under the provisions of the 6th section of the act of July 1. 
(12 Stat., 493.)” 
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‘‘T desire to be advised by you whether the Union Pacific 
Railroad Company, under the sixth section of the act of 1862, 
above referred to, should be paid the compensation for the 
transportation of the mails fixed by Congress to be paid to all 
railroads without exception, or whether it should be paid as 
compensation the amount paid by private parties for the 
alleged same kind of service.” 

‘The decision of this question will necessarily embrace the 
decision of another, to wit: Whether the said company is sub- 
ject to the reduction of compensation as provided in the act 
of July 12,1876. (Pamphlet copy, p. 78.)” 

‘‘T inclose copies of correspondence between the Depart- 
ment and the counsel and officers of the said road relative to 
this claim, in which will be found the account of the company 
against the United States.” 

I have considered the important question above presented, 
and in the same connection have read the correspondence 
inclosed by you. 

The sixth section of the act of 1862, chap. 120, above cited, 
is as follows: 

‘That the grants aforesaid are made upon condition that 
said company shall pay, said bonds at maturity, and shall 
keep said railroad and telegraph line in repair and use, and 
shall at all times transmit dispatches over said telegraph line, 
and transport mails, troops, and munitions of war, supplies 
and public stores upon said railroad for the Government, 
whenever required to do so by any Department thereof, and 
that the Government shall at all times have the preference in 
the use of the same for all the purposes atoresaid (at fair and 
reasonable rates of compensation, not to exceed the amounts paid 
by private parties for the same kind of service;) and all compen- 
sation for services rendered for the Goverment shall be applied 
to the payment of. said bonds and interest until the whole 
amount is fully paid.” 

The grants spoken of in this section are gifts of an immense 
amount of public lands and a loan for thirty years of the 
national credit to the extent of nearly thirty millions of dol. 
lars. That which is therein stipnlated for as to be done by 
the company in return for these grants must of course be 
something of special benefit to the United States, 7. ¢., some- 











612 HON. 8. F. PHILLIPS 


Mail Transportation by Union Pacific R. R. Company. 


thing favorably to distinguish the rights of the United States as 
against the Union Pacific Railroad Company from their ordi- 
nary rights against railroad companies to which they havé done 
no favors. Therefore it seems that to cite the above stipu- 
lation as showing that the United States have less rights in 
regard to any of the matters therein mentioned against the 
Union Pacific Railroad Company than against railroad com- 
panies in general is, however ingeniously argued, a complete 
turning upside down of the purpose of the parties. 

In my opinion the above section leaves the United States 
free as against the Union Pacific Company to resort to either 
the general rights which they have against all railroad com- 
panies, or the special rights therein provided. 

Taking this general short view of the case, I need not de- 
tain you by elaborating another point which arises from a 
consideration of the section, and which is to the same general 
effect, viz: that if the United States can be held to the bare 
words of the particular passage without regarding the con- 
text or the relations of the parties aliunde, it appears that 
the service for which the United States are to pay the rates 
now claimed is that of a “preference,” in times of exigency, 
and not that of a bare participation with the traveling public in 
ordinary times, as the case is here. Under so narrow a rule 
of interpretation it might be made out that the United States 
agreed to pay such rates for a monopoly of transportation upon 
this road whenever war or other public necessity demanded 
it, but the rule for times of peace and average use would 
have to be sought otherwhere. 

Therefore, until the court shall have made an authoritative 
settlement of the questions raised by the Union Pacific Com- 
pany, I advise that you apply to your official dealings with 
them the same rules which Congress has made applicable 
to railroad companies in general. This advice covers both 
inquiries submitted by you. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The POSTMASTER-GENERAL. 


Approved. 
ALPHONSO TAFT. 
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LEASE OF “THE ARCADE” IN CHICAGO. 


A building in Chicago, known as ‘‘ The Arcade,” was leased to the United 
States, ‘‘to have and to hold, &c., from the 3d day of May, 1874, for 
and during the term of three years thence next ensuing.” The lease 
contained a clause providing that the lessor might use such part of the 
building as was not needed by the lessee, ‘‘in accordance with the terms 
of acceptance of said building by the Hon. Secretary of the Treasury, 
as shown by copy of his letter, attached hereto, and made part of this 
agreement.” This letter, after referring to a proposition made in be- 
half of the owner of the premises to lease so much of the same as may 
be needed by the Government ‘‘ until the public building to be erected 
in Chicago is ready for use,” states under what circumstances the owner 
would be permitted to occupy a part of the premises, and “upon these 
conditions ” the Secretary concludes to take the building: Held that 
the term of the leasehold is governed (not by the letter of acceptance, 
in which case it might endure beyond three years, but) by the provis- 
ion in the lease above quoted, which definitely limits its duration to 
three years from the 3d of May, 1874. 


DEPARTMENT OF JUSTICE, 
February 21, 1877. 

Siz: Yours of the 19th instant, addressed to the Attorney- 
General, presents a question as to the time during which runs 
the lease of ‘‘ The Arcade,” a building in Chicago occupied by 
the United States. 

The lease is in writing and its operative words are as fol- 
lows, viz: 

‘Said party of the first part, [John V. Farwell, of Chicago, | 
for and in consideration, &c., does hereby lease unto said 
party of the second part, [the United States,| the following 
described building, &c., known as ‘The Arcade,’ &c., to have 
and to hold, &c., from the 3d day of May, 1874, for and during 
the term of three years thence next ensuing, &c., &c. And it is 
further understood, &c., that such part of the building as may 
not be needed for Government use can be used by the party 
of the first part in accordance [with] the terms of acceptance of 
said building by the Hon. Secretary of the Treasury, as shown 
by copy of his letter attached hereto, and made part of this 
agreement, &c., &c. And it is hereby also understood that the 
said party of the second part shall have the privilege of va- 
ting the premises, &c., at any time prior to the expiration 
_of the period to which it is limited, viz, May 3, 1877, in the 


614 | HON. 8 F. PHILLIPS 
Lease of ‘‘The Arcade’’ in Chicago. 


event of the completion of the new custom-house building at 
Chicago at an earlier date,” &c. 

The letter of the Secretary of the Treasury, mentioned in 
the lease, (addressed to Mr. Farwell, above named,) is dated 
January 29, 1872, and, so far as relevant, is as follows : 

“ Hon. C. B. Farvell has proposed to lease your building, 
known as ‘ The Arcade,’ at the rate of $25,000 a year, until the 
public building to be erected in Chicago is ready for use. His 
proposition gives to the Government the use of so much of 
the building as may be needed for public purposes; the same 
to be finished and arranged in a manner acceptable to this 
Department. It is understood, however, that if the upper 
portion of the building should not be needed for the purposes 
of the Government, and a way to it can be constructed with- 
out passing through the main building, and the use of it by 
you will not interfere with the public business, or endanger 
the public property, you are to occupy such portion. Upon 
these conditions I have concluded to take your building,” &c. 

I understand that “The Arcade” was first taken by the 
United States in 1872 for a term of two years, which ended 
immediately before the commencement of the lease now ex- 
isting. This circumstance is not material, but is mentioned 
here to explain the apparently long interval between the 
acceptance and the lease. 

If the lease before me had expressed no time during which 
the term should last, and contented itself by referring for 
that incident, as for others, to the letter of the Secretary of 
the Treasury, inasmuch as the “public building” mentioned 
in that letter will not be “ready for use” for some time 
after the lst of May, the term would have run for more than 
three years; and, upon the contrary, if there had been no 
reference to the letter, the term would certainly have been 
for three years only. 

It is contended by the lessor that in the above matter the 
letter of acceptance controls the lease, and therefore that the 
term is in effect one until the public building, &c., is ready for 
Use. 

Upon consideration, it seems that this is not so. 

If the letter had been actually inserted in the lease, a dife 
respect to the action of the parties in previously specifying , 
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therein three years as the time for which the lease would run 
would prevent such insertion from having more effect than to 
modify such previous termination by the event of a previous 
completion of the “public building.” Such modification 
would allow that the parties meant something by inserting the 
words pointing to a termination upon the 3d of May, 1877, as 
well as by the words used in the letter; whereas a sugges- 
tion that the completion of the “ public building” was, in any 
event, z. ¢., whether it occurred before or after such 3d day of 
May, 1877, to be the only conclusion of the term, entirely nul- 
lifies the language previously used and also subsequently al- 
luded to. This, unless unavoidable, is not allowed in con- 
struing writings that convey the intentions of parties. Every 
significant word therein should have some meaning ascribed 
to it. 

It seems that the parties must have understood this, and 
that upon the face of the lease the letter is introduced to mod- 
ify only that clause in which it is mentioned. We have seen 
that if the letter is applied to every part of the lease, the 
rules of interpretation will not allow its words to annul those 
of the latter, as contended for. It also appears that because 
of a subsequent clause in the lease, the letter, if applied in 
the way that general rules of interpretation allow, has no 
real effect upon the point under consideration. Bysuch clause 
the term is already contingent upon a completion of the 
public building” prior to May 3d, 1877. It can be no more 
if the letter be applicable to every clause. In my opinion, 
however, it is applicable only to the clause which refers to it, 
and, therefore, only so much of the letter as is pertinent to 
that clause is made effective by the reference: 

The parties have not agreed upon a lease except for three 
years. If Mr. Farwell were the party now unwilling to the 
extension, (so to say,) the Government could not compel him 
thereto. The case is of course the same vice versa. 

Yours, very respectfully, 
S. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF THE TREASURY. 


Approved. 
ALPHONSO TAFT. 
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CONTRACT FOR MAIL-CARRIAGE. 


Proposals for carrying the mail on route No. 43132 were made by G. and 
accepted, but were subsequently suspended, and contract was made with 
O. for the full term. Suit against the United States was brought by 
G. in the Court of Claims, claiming damages for breach of contract. 
which resulted in a judgment in his favor. Thereupon G. filed an ap- 
plication in the Post Office Department that he be permitted to per- 
form the service on said route according to his proposal for the balance 
of the contract term: ddvised that, the rights of G. under his proposal 
having been ascertained by the judgment recovered, he has no legal right. 
to the service; but that, as the contract with O. for the full contract 
term was irregular and unfounded in law, there is no legal objection 
to terminating the service with the latter, and accepting a contract 
with the former in accordance with his application, should the Post- 
master-General be of opinion that the public interests will be served 
thereby. 


DEPARTMENT OF JUSTICE. 
February 22, 1877. 

Siz: Yours of the 25th ultimo, addressed to the Attorney- 
General, states the following case and question : 

‘‘Selucius Garfielde, esq., made proposals to this Depart- 
ment, under the advertisement of the Postmaster-General of 
October 1, 1873, for carrying the mails from Port Townsend 
to Sitka, on route No. 43132. 

‘The proposal of Mr. Garfielde was accepted by the Post- 
master-General, but was subsequently suspended, and con- 
tract entered into with Mr. George K. Otis, who is now per- 


forming the service under it. Mr. Garfielde, feeling himself. 


aggrieved by the action of the Postmaster-General, brought 
suit in the Court of Claims against the United States to recover 
in damages the loss he had sustained by the action of the 
Postmaster-General. 

‘¢ Although the Court of Claims found that Mr. Garfielde 
had suffered large losses, they rendered judgment against 
him. From this judgment Mr. Garfielde appealed to the 
Supreme Court of the United States, which reversed the judg- 
ment of the Court of Claims, and directed the judgment that 
should be rendered by it. 

‘¢ After this judgment of reversal, Mr. Garfielde filed an 
application with the Postmaster-General, that he might now 
be permitted to execute the contract and perform the service 
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on said route No. 43132, according to his proposal, for the 
balance of the contract term; that, is from the present time 
to the 30th of June, 1878. 

‘“T desire to be advised whether under the facts here briefly, 
but more fully stated in the accompanying papers, I have 
the authority to annul the existing contract with Mr. Otis, 
and now enter into contract with Mr. Garfielde for the per- 
formance of the service on route No. 43132, from Port Town- 
send to Sitka, according to his proposal.” 

After Mr. Garfielde obtained judgment for the amount 
which the Supreme Court considered to be the measure of 
his damages upon the breach of the contract by the United 
States, there remained no further claim for him thereupon. 
His rights of every description under the contract had been 
ascertained by the judgment: transierunt in rem judicatam. 

As a consequence of the above decision by the Supreme 
Court, it follows that the provisions of law have not been ob- 
served in accepting the bid of Otis. As Garfielde was enti- 
tled to the route, Otis was not. Under the circumstances, of 
miscarriage, &c., the Postmaster-General might, under section 
3943 of the Revised Statutes, have made a provisional con- 
tract with Otis or another to execute the service for a time 
less than four years, and pending such service have made a 
new advertisement. This was not done; but a contract for 
full four years was awarded to Otis upon the original bid- 
ding—very naturally, too, considering the advice which had 
been given. Since then, however, as is said above, the de- 
cision of the Supreme Court shows that what was done was 
irregular and in law unfounded. 

If, therefore, the Postmaster-General shall be of opinion that 
public interests will be served thereby, I see no legal objec- 
tion to his terminating the service by Otis, and in lieu there- 
of accepting a contract from Garfielde, in accordance with 
the terms of his former bid, for the remainder of the period 
covered by his former contract. 

‘Unfortunately there has in this connection been miscarriage 
greatly to the prejudice of Garfielde, he being in no way 
blamable. I do not perceive thatany one, indeed, is blamable 
therefor. In pursuing what he supposed to be his right, 
under the condition of the proposals made by the United 
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States, Mr. Otis, in protesting, &c., has been active in bring- 
ing about such miscarriage. He cannot complain if the mat- 
ter is now rectified as nearly as may be. 

You will not understand me as admitting here that Mr. 
Garfielde has any legal right to further redress than that 
which has been given him by the Supreme Court. As far as 
I am advised, I understand that neither he nor Otis has any 
legal right to the service in question. Upon the score of 
equitable dealing, however, Mr. Garfielde has claims to con- 
sideration. But these depend upon his releasing, in the first 
place, all right to the damages awarded as above by the 
Supreme Court. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General. 
The POSTMASTER-GENERAL. 


Approved. 
| ALPHONSO TAFT. 


INTERNATIONAL PENITENTIARY CONGRESS. 


The President has power to authorize the commissioner, appointed under 
the joint resolution of February 16, 1875, to represent the Government 
at the International Penitentiary Congress to be held at Stockholm. 


DEPARTMENT OF JUSTICE, 
Mareh 31, 1877. 


Sir: Yours of the 27th instant, addressed to the Attorney- 
General, is as follows: 

‘SA joint resolution, approved February 16, 1875, authorized 
the President to appoint a commissioner to attend the Inter- 
national Penitentiary Congress proposed to be held next year 
at Rome. (18 Stat., 524.) 

“The sundry civil bill of March 3, 1875, (18 Stat., 390,) ap- 
propriated eight thousand dollars to pay the expenses of the 
commissioner appointed by the President under the above 
resolution. The appropriation being to attend the Interna- 
tional Penitentiary Congress to be held the next year at 
Rome, Mr. EK. C. Wines was commissioned on February 22, 
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1875, as commissioner to the International Penitentiary Con- 
gress to be held at Rome. 

‘In the month of August, 1875, Mr. Wines addressed the 
President from Burchsal, Grand Duchy of Baden, sending 
what he called a preliminary report. In this he states that 
the question, whether any congress should be held until the 
year 1876, was raised before the committee which was charged 
with such duty, and that upon a vote being taken it was de- 
cided by a vote of eight against six that no congress should 
be held until the year 1877. 

“It would appear, therefore, that the idea of a prison con- 
gress to be held at Rome was simply an expectation, and that 
the committee decided that there should be no such congress. 

‘At the close of this report Mr. Wines states that he was 
authorized to suggest to the Government of Sweden to extend 
an invitation to the congress to meet there in the year 1877, 
and from a dispatch of Mr. Andrews it would appear that a 
congress is to be held in the year 1877 at Stockholm. 

‘The sundry civil bill, approved March 3, 1877, provides, 
on page 20, that six thousand dollars, or as much as neces- 
sary, of the sum appropriated by the act of March 3, 1875, 
above referred to, to pay the expenses of the commissioner 
appointed by the President under the joint resolution of Feb- 
ruary 16, 1875, is reappropriated and made immediately avail- 
able for the payment of the preliminary expenses of said 
commission. 

‘As Mr. Wines proposes to proceed to Europe for the pur- 
pose of attending the International Prison Congress to be 
held, as has already been stated, at Stockholm, the question 
arises whether the President has any power to authorize him 
to represent the Government at the said congress; and I have 
consequently to request that I may be favored with an ex- 
pression of your opinion upon the subject.” 

I understand that there is but one body known as the In- 
ternational Penitentiary Congress, and that it is composed of 
members commissioned by governments of different nations, 
and meeting at various times and places fixed upon by itself. 
: QOnand before the 16th day of February, 1875, it was proposed 

- to hold its next meeting in the year 1876 at Rome. The two 
acts of Congress, first above referred to by you, therefore 
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give a description of the congress to which the commissioner 
was to be sent that would remain applicable whether in the 
event it should or should not meet at the time and place 
proposed. I apprehend that after the acts had been passed 
the congress might have changed its time and place of meet- 
ing without affecting the applicability of the commission, and 
appropriation. Wherever and whenever (within reasonable 
limits) it did actually meet, it was still the same body that in 
February and March was “ proposed to be held the next year 
at Rome.” 

The above suggestions are exclusive of considerations aris- 
ing under the law of the Treasury, which requires appropri- 
ations to be covered thereinto at the end of two years. If 
those suggestions be correct, the recent sundry civil act cited 
by you renders it unnecessary to consider that the appropri- 
ation by the act of March 3, 1875, is no longer available. 

I submit, further, that the above sundry civil act (which I 
take as referred to in your communication) is a legislative 
construction that the acts first named applied to a contem- 
plated International Penitentiary Congress, the time and 
place of whose meeting, although certainly then (1875) speceif- 
ically proposed to be in 1876 at Rome, were not, as so pro- 
posed, matter of substance; and, therefore, as such congress 
had not-at the time of the passage of such sundry civil act 
yet convened, (although still contemplated,) it continued to 
. be provided for by the previous legislation, the above law 
of the Treasury requiring, however, a reappropriation, and 
the legislature taking that occasion both to reduce the amount 
given and to authorize preliminary expenses. 

I am therefore of opinion that the President has power to 
authorize Mr. Wines to represent the Government at the In- 
ternational Penitentiary Congress, to be held, under the cir. 
cumstances above stated, at Stockholm. 

With great respect, your obedient servant, 
§. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF STATE. 


Approved. 
OHAS. DEVENS. 
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WESTERN AND ATLANTIC RAILROAD OF GEORGIA. 


The provisions of the act of March 3, 1877, chap. 119, by which the See- 
retary of War is ‘‘authorized to reopen the settlement made by the 
United States Government with the Western and Atlantic Railroad of 
the State of Georgia,” &c., are mandatory. The word ‘‘authorized,” 
as there used, confers a power, the exercise of which is not meant to be 
dependent upon the discretion of the Secretary, but to be imperative 
upon him when he is applied to by the party interested. 


DEPARTMENT OF JUSTICE, 
April 13, 1877. 

Siz: Yours of the 4th instant, addressed to the Attorney- 
General, calls his attention to an act of Congress, (given be- 
low,) passed on the 3d of March last, and asks (1) whether 
such act be mandatory in all its provisions, and (2) if not 
thus mandatory, what is the nature and extent of the discre- 
tion thereby conferred ? 

The act is as follows : 


AN Act to authorize the Secretary of War to open and readjust the set- 
tlement made by the United States Government with the Western and 
Atlantic Railroad of Georgia. 

Be it enacted by the Senate and House of Representatives of 
the United States of America in Congress assembled, That the 
Secretary of War is hereby authorized to reopen the settle- 
ment made by the United States Government with the West- 
ern and Atlantic Railroad of the State of Georgia, and to 
adjust the same upon the basis and the plan of settlement 
which was adopted in the settlement made by the Secretary 
of War with the Nashville and Chattanooga Railroad Com- 
pany, the Kast Tennessee and Georgia Railroad Company, and 
the Nashville and Decatur Railroad Company, under the au- 
thority of the act of Congress approved March 3, 1871. 

NEC. 2. That when said claims have been adjusted in pur- 
suance of the provisions of this act, the Secretary of War be, 
and he is hereby, authorized to issue his warrant on the Treas- 
ury of the United States to the governor of Georgia, or his 
order, for the amount of money it is found ought to be re- 
- funded to said railroad on account of said settlement, 
Approved March 3, 1877. 
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This is, therefore, one of a rather numerous class of cases, 
in which a question arises whether in statutes words import- 
ing a grant of authority or power to a public officer to do a 
certain act renders such action in any case imperative. Such 
words are “shall be lawful,” “may,” “empowered,” “ author- 
ized,” and the like. 

A rule for such cases has recently been laid down as fol- 
lows by the Supreme Court of the United States in the case 
of Supervisors vs. The United States, 4 Wall., 435. 

‘¢'The conclusion to be deduced from the authorities is, that 
where power is given to public officers in the language of 
the act before us, or in equivalent language—whenever the 
public interests or individual rights call for its exercise—the 
language used, though permissive in form, is in fact peremp- 
tory. What they are empowered to do for a third person the 
law requires shall be done.” * * * | 

‘In all such cases it is held that the imtent of the legisla- 
ture, which is the test, was not to devolve a mere discretion, 
but to impose ‘a postive and absolute duty.’” 

That was a case in which, a certain county being in debt to 
a bank, an act was passed providing that the supervisors of 
counties “ may, if deemed advisable,” levy a tax. to liquidate 
their debts. The words quoted were held to import a com- 
mand to levy the tax. | 

The rationale of the judgment is that its already existing 
relation of creditor gave to the bank a right to demand of 
the county authorities the execution of all their powers to 
make satisfaction ; and concluded them as to its advisability. 
(See also Galena vs. Amy, 5 Wall., 705.) , 

In the present case, the railroad company is not now a cred- 
itor of the United States. There has already been a settle- 
ment of its accounts. A question arises whether its relations 
are such as to warrant an application of the above rule. 

The papers show that the company claims that the United 
States are its debtors because of an alleged overcharge for 
rolling stock, &c., sold to it in the year 1865. The original 
foundation or justice of such claim is of no consequence in 
the present investigation. Such foundation or justice is not 
questioned by me, but it is laid out of the case as one that 
has been passed upon by Congress. The only question here is, 
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whether a claim, bona fide urged, and treated by Congress as 
deserving consideration and as coming within a certain rule 
of administration referred to in the statute, constitutes such 
@ special relation as to entitle the claimant to insist that a 
statute authorizing a readjustment thereof is imperative upon 
the officer so authorized. 

I have in this connection considered the leading modern 
English case, Macdougall vs. Puterson, 11 C. B., 755, and sev- 
eral other English and American cases, together with three 
opinions heretofore officially given by Attorney-General Cush- 
ing. (8 Opin., 39, 41, 546.) 

From these uniform decisions of the courts I gather that 
the word “authorize,” in such connection, confers “ jurisdic- 
tion,” not “ discretion”; that the Secretary of War has juris- 
diction to open the settlement, to readjust the accounts upon 
a certain basis or rule of administration prescribed in the 
statute, and to draw a warrant for any amount found there- 
upon to be due; but that, when applied to by the party inter- 
ested, it is not for him to say whether the settlement shall be 
reopened or whether he will apply the rule of action pre- 
scribed, any more than whether, upon making a favorable 
decision, he will draw a warrant upon the Treasury. 

In Macdougall vs. Paterson, (cited above,) Jervis, C. J., 
said: ‘‘ Critically speaking, the word ‘may’ is correctly used 
to describe the sort of authority which a judge has in such 
cases. He is not bound to act against the plaintiff’s wish ; 
but, the fact being established which gives the authority, he 
may, at the plaintiff’s request, make the orders. * * * 

‘The general authorities on the subject appear fully to 
warrant the construction which we have thought ourselves 
called upon to put on the statute. An early case was cited by 
Mr. Badeley—Alderman Backwell’s case. One of the ques- 
tions there raised before Lord Keeper North was, whether a 
commission of bankruptcy could be denied by the lord chan- 
cellor, or whether it was de jure; and the lord keeper said: 
‘I hold that the commission is de jure, and the statute which 
saith that the chancellor may grant, &c., is as if it had been 
“shall grant” or “ought to grant,” but he cannot grant ex 
officio but on request of persons interested.’ And he added 
that it bad been so resolved by all the judges. This case 
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(2 Chan. Cas., 191) has been followed by others, * * * 
which we think support the rule, that, when a statute confers 
an authority to do a judicial act in a certain case, it is imper- 
ative on those so authorized to exercise the authority when 
the case arises, and its exercise is duly applied for by a party 
interested and having the right to make the application. 

‘‘ For these reasons we are of opinion that the word ‘ may’ 
is not used to give a discretion, but to confer a power upon 
the court and judges; and that the exercise of such power 
depends, not upon the discretion of the court or judge, but 
upon the proof of the particular case out of which such power 
arises.” 

In the present instance Congress has already decided that 
a case for the jurisdiction in question has arisen. There is, 
therefore, here no precedent “fact” to be established. By the 
statute, the case, whatever it be, preferred by the Western 
and Atlantic Railroad Company against the United States, 
confers the jurisdiction. The statute thereupon proceeds to 
set forth a definite rule of administration and a method of 
giving satisfaction. These instruetions being observed, Con- 
gress has assumed all responsibility for opening the settle- 
ment, and also for laying down the rule for readjustment. 

In regard to Mr. Cushing’s opinions above cited, given in 
the year 1856, I have to say: (1) That in the first the ques- 
tion was, whether Congress, in authorizing the Postmaster- 
General to pay a certain sum of money to a mail contractor 
for the remainder of a term then running, intended to com- 
mand such payment; the opinion that it did not so intend 
rests in great degree upon a context in the same act quoted 
by him; (2) that in the second case, neither the public nor 
any third person was interested in the question in the man- 
ner required by the rule; and (3) thatin the third case (grow- 
ing out of an act of Congress which provided “that the cor- 
poration of Georgetown shall have full power and authority 
to lay, &c., a school tax,”) it seems to have been thought that 
neither private nor public interests were affected in the sense 
required by the rule, whilst it may be that the color given 
therein to the general discussion of the rule in question 
might have been modified had it followed, instead of preced- 
ing, the recent decisions of the Supreme Court. 
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To conclude, I answer the former of the questions asked by 
you in the affimative, and this, of course, leaves nothing to 
be said as to the latter. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF WAR. 
Approved. 
CHAS. DEVENS. 


WESTERN AND ATLANTIC RAILROAD OF GEORGIA. 


The proceedings in Congress on the bill concerning the settlement made 
with the Western and Atlantic Railroad of Georgia are not adinissible 
to control] the words finally adopted by that body to convey its meaning 
in the act relating to the saine matter (act of March 3, 1877, chap. 119.) 


DEPARTMENT OF JUSTICE, 
Apri 24, 1877. 

Str: In reply to yours of the 21st instant, addressed to the. 
Attorney-General, and inclosing a note from the Quartermas- 
ter-General to yourself in reference to the opinion given by the 
Attorney-General upon the construction of an act of Congress 
authorizing you to reopen a settlement heretofore made with 
the Western and <Atlantic Railroad Company of Georgia, 
allow me to say that in point of fact, when the matter was 
under consideration, attention was called by Senator Gordon 
to the report inclosed by you, and specifically to the cireum- 
stance that the act as originally introduced “ authorized and 
required” the Secretary to reopen such settlement; and that 
in committee the phraseology was altered to “authorized ” 
only. He did so in order to call attention further to what 
passed orally in committee at such time; believing, as he 
said, that the transaction, taken altogether, favored his sug- 
gestion as to the meaning of the words—showing what was 
the actual intention of Congress, as, in his view, did also cer- 
tain matters which he mentioned as having occurred in the 
Senate in debate. 

However, in construing the act, no weight was attributed 
to any of these circumstances. It seems clear that * the act 
itself speaks the will of Congress, and tins is to be ascertained 
from the language used.” (91 U.S. Rep., p.79.) The supreme 
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eourt of Pennsylvania has said that tt 1s delusive and dangerous 
to admit messages of governors, journals of the legislature, or 
reports of committees to aid in construing statutes. (7 Harris, 
156; See Sedgwick, Construction, Xc., 203.) 

It seemed therefore, and still seems, that the proceedings 
in Congress are not admissible to control the words finally 
adopted by that body to convey its meaning. The word re- 
quired may have been stricken out because superfluous, and 
if superfluous, then discourteous to the officer addressed, as 
was said here to have been the fact. I mention this merely 
to show how “delusive” it is to go into such matters, without 
giving any positive weight to the explanation thus suggested. 

Very respectfully, your obedient servant, 
S. Ff. PILILLIVS, 
Solicitor- General. 
The SECRETARY OF WAR. 


Approved. 
CHAS. DEVENS. 


CLAIMS FOR ARMY TRANSPORTATION. 


The act of March 3%, 1377, chap. 106, made an appropriation in these 
terms: ‘ For payment of amounts certified to be due by the accounting 
officers of the Treasury Department for transportation of the Army, 
being for the service of the fiscal year 1871 and prior years,” &e. Among 
the “amounts certified” was an amount found due on settlement of a 
claim of the State of Kentucky ‘‘for the use and occupation by the 
Arminy of the United States of the slackwater navigation of the Green 
and Big Barren Rivers from November 1, 1861, to June 30, 1865: ” Held 
(1) that the claim of the State is within said appropriation; (2) that 
it is not transmissible to the Court of Claims under section 1063 Rey. 
Stat.: (3) that the Secretary of War, to whom the amount was certi- 
tied, is bound under section 191 Rey. Stat. to issue his requisition for 
payment thereof, without regard to his own view of the merits, unless 
there be ‘‘any facts” which in his judgment affect the correctness of 
the balance; in this case he is authorized, before signing the requisition, 
to subinit the facts to the Comptroller; (4) upon such submission, the 
decision of the Comptroller is ‘final and conclusive.” 


DEPARTMENT OF JUSTICE, 
May 0, 187%. 
Sir: Yours of the 26th, addressed to the Attorney-General, 
states, for his opinion, in effect, the following case and question: : 
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Upon the 24th of January, 1876, your predecessor approved 
of a claim, then pending before him, for $101,121.05, on behalf 
of the State of Kentucky, “for the use and occupation by the 
Army of the United States of the slackwater navigation of the 
Green and Big Barren Rivers, Xc., from November 1, 1861, 
to June 30, 1865,” during the rebellion. This, having there- 
upon been referred to the Third Auditor for action, was after- 
wards in due course of oftice also approved by the Second 
Comptroller. In March, 1876, the Secretary of the Treasury 
submitted the claim soapproved to Congress as one of theitems 
for which he then asked an appropriation to supply deficien- 
cies, but no appropriation therefor was then made. In Jan- 
uary, 1877, he transmitted to the House of Representatives 
a Statement of balances of appropriations carried to the sur- 
plus fund under act of June 20, 1874, and asked for their 
reappropriation for, among other items, the folowing: “ For 
payment of amounts certified tv be due by the accounting 
ofticers of the Treasury Department for transportation of the 
Army, being for the service of the fiscal year 1871 and prior 
years, per actof July 15, 1870, $181,828.22." Sueh appropri- 
ation was thereupon made by an act of March 3, 1877, using 
the very words above quoted. It appears that among the 
amounts “certified” as above was the above claim by the 
State of Kentucky. | 

Thereupon, after calling attention to a difference of opinion 
amongst gentlemen in your Department as to the duty of the 
Secretary under the circumstances above stated, you ask 
‘whether, upon this record, the Secretary of Waris at liberty 
to investigate and decide this claim upon its merits, or must 
issue the requistion for its payment without regard to its 
merits.” 

This question brings up again for consideration the mueh- 
canvassed section 191 of the Revised Statutes. The criticism 
upon that section because of its conferring upon officers, in 
other respects subordinate, a quasi despotism in matters of 
account over heads of Departments, seems made in inadvert- 
ence of the fact that like provisions are customary in govern- 
ments of checks and balances. I need not discussor illustrate 
this, inasmuch as for the present if may be enough to know 
that ita ler, &e., &e.3 although at the same time it is satis- 
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factory to feel assured that the check is according to “the 
reason of the thing in free governments.” 

As regards the condition, by the above statement, of the 
appropriations touching this claim, I submit that the item 
quoted from the act of March 3, 1877, plainly includes it. 

The claim being tor an “oecupation” (4. ¢, appropriation) 
for several years by the Army, I apprehend that under the 
act of 1864, chap. 240, (July 4,) it is not cognizable by the 
Court of Claims (9 Wall, 40; sec. 13, id., 623, 633, 636,) and 
therefore cannot be transmitted by you (5 Court of Claims, 55) 
to that tribunal under section 1063 of the Revised Statutes. 

Although the provision of the act of 1864 above referred 
to has not been brought forward into the Revised Statutes, it 
appears by section 5096 of that revision that it is still in force, 
inasmuch as no part of the act 1s embraced in such revision. 

After saying this much upon matters incidental to the 
question above put, it seems that in consequence of the 
opinions heretofore given by this Department as to the mean- 
ing of section 191—opimions quoted in your communication—I 
need only submit the following nore direct answer to that ques- 
tion, that is, that before signing a requisition the Secretary 
of War will consider whether there be “any facts” wlich in 
his judement affect the correctness of the balance certified 
by the Comptroller; if there be, he will “submit” them to 
that officer. Upon such submission it is for the latter alone 
to “decide” upon their importanee and effect. The Secretary 
of War has herein no veto wpon the Comptroller; and is not 
oflicially interested in the results to which that officer im such 
matters may come. 

If I am to assuine that the record sent by you contains the 
whole case, and therefore that there are not “any facts,” as 
is above suggested, 1 have to say that you “must issue the 
requisition without regard to your views upon the merits.” 

The papers ineclosed with your communication are herewith 
returned. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF WAR. 


Approved. 
CILAS. DEVENS. 


TO THE SECRETARY OF THE TREASURY. 629 


Ruiing in the Clark Thread Company Case. 

















ee ee —_—_—— _—_— ee ee ee ee 


RULING IN THE CLARK THREAD COMPANY CASE, 


The ruling of the Secretary of the Treasury in 1876 in the case of the 
Clark Thread Company—namely, that if a ‘manufacture of steel ” is 
known to be an integral and important constituent of a machine which 
when set up will comprise a “manufacture of iron” imported at the 
same tine, both manufactures must be assessed as steel, no matter that 
by distinct invoices, packages, and values they have been so arranged 
as to be readily separable by ofticials—is not warranted by the provis- 
ions of the statute, (section 2504 Rev. Stats., schedule E,) and ought 
not to govern similar cases pending. 

The regulation issued by the Secretary of the Treasury prior to the year 
1875, commencing with the words, {‘On all articles manufactured from 
two or more materials,” &c., is in such cases reasonable, and should be 
applied. 


DEPARTMENT OF JUSTICE, 
June 30,1877. 

Siz: Yours of the 26th instant, addressed to the Attorney- 
General, has been considered, and herewith 1 submit a reply : 

Your communication refers to a case presented to your im- 
mediate predecessor by an appeal of the Clark Thread Com- 
pany of Newark, N. J., from a decision by the collector at 
New York, upon an importation of certain manufactures of 
iron and steel, and calling attention to the rule laid down by 
the Secretary in affirming the decision below, as well as to a 
previous decision upon a similar matter by Secretary Bristow, 
and a regulation of the Department which preceded both de- 
cisions, you ask whether your action should be guided by the 
last decision or by the regulation. 

Although it Is not expressly so said, FE infer that this ques- 
tion concerns matters of official business now pending before 
vou. 

The state of this case, then, is as follows : 

Congress having provided that on the importation of the 
following articles the following duties shall be paid, viz: (1) 
‘All manufactures of steel, or of which steel shall be a com- 
ponent part, not otherwise provided for, 45 per centum ad 
valorem.” (Rev. Stat., p. £68, bottom); and (2) * Manufac- 
tures * * * not otherwise provided for, * * * iron 
* * * 39 per centum ad valorem.” (ibid., p. 471, top.) The 
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Secretary of the Treasury, prior to the year 1875, issued this 
regulation: ‘On all articles manufactured from two or more 
inaterials, the duty is to be assessed at the highest rates at 
which any of its component parts may be charged. Where, 
however, different parts of machmery, or the like, are com- 
posed of different materials, which, even though in the same 
package, are readily separable in classification and assessment 
of duty, each will be classified according to the material.” 
Under this law and regulation there was presented to Sec- 
retary Bristow, in 1875, a case of the importation of machin- 
ery, some portions of which were steel and others iron, such 
respective portions being separately packed and their weight 
separately stated in the invoice’; and it was held that, as the 
value of the separate portions was not given in detail, the 
whole was dutiable as steel at £5 percentum. Afterwards, in 
1876, was presented to Secretary Morrill the ease of the 
Clark Thread Company, which had imported a quantity of 
machinery, the invoices, packages, and valuations of the 7ron 
portions of which were separate from those of the portions 
composed of steel or of steel combined with tron; and it was 
held that ‘as the steel forms an integral and important con- 
stituent of the machine, and is absolutely essential to its 
proper workings,” the importation, notwithstanding the sep- 
arate invoices, &¢c., was an entirety, and so was within the 
above decision of Secretary Bristow. 

Mr. Bristow’s decision refers for authority to a decision 
made in 1872 by Secretary Boutwell, who held that inasmuch 
as in the case before him “the invoices of the machinery in 
question (of iron and steel) were made out so that the value 
of the different portions thereof were separately stated, and 
also that the steel portions of the machinery were separately 
packed, so that their value could be readily verified by ex- 
amination,” those different portions were to be charged with 
separate duties. I therefore understand the facts before 
Secretary Bristow to present a case within the administra- 
tive regulation above quoted, 7. ¢e., one in which the highest 
rate of duty was to be assessed, because the different mate- 
rials were not “readily separable” in assessment. Whatever 
may be thought of the Secretary’s judgment—that the iron 
and steel were not, in fact, readily separable for assessment 
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(and I see no reason to question 1t)—it seems that he gave to 
the regulation the scope proper thereto when he applied it 
toamatter of mere administration. According to this, readily 
separable means readily separable as items in the revenue 
eustoms act by officials required to execute it. This is the 
proper sphere of a regulation, which ordinarily, in point of 
theory, can neither enlarge nor restrain a statute, and, in 
point of effect, can be said to do so only so far as parties hav- 
ing intercourse with the Department which issued the regu- 
lation unreasonably fail to conform that intercourse thereto. 

The decision of Secretary Morrill goes further, and holds 
that if a “manufacture of steel” is known to be “an iInte- 
eral and important constituent of a machine” which when set 
up will comprise a ‘manufacture of iron,” imported at the 
same time, both manufactures must be assessed as steel, no 
matter that by distinct invoices, packages, and values they 
have been so arranged as to be readily separable by officials 
whose duty it is to separate, for tariff purposes, articles which 
are manufactures of iron from those which are manufactures 
of steel. 

Inasmuch, therefore, as the decisions quoted in the Clark 
Thread Company ease are not precedents for the decision 
there made, I have to inquire whether the Revised Statutes 
warrant the principle laid down, as above quoted, by Secre- 
tary Morrill. 

The question turns upon the meaning of the word “ manu. 
factures,” as used in the provisions above quoted. 

Cougress has chosen not to use the word machine in this 
connection. The meaning of the word manufacture is more 
extensive than and includes that of the word machine. In 
some cases a manufacture may be a machine, in others not. 
The customs act renders manufactures dutiable whether ma- 
chines or not, é. ée., dutiable simply in their character as man- 
ufactures. Ifa merchant import a machine in such condition, 
as regards invoices, packages, \c., as to be an integral whole, 
itis no doubt to be treated as a single “ manufacture,” and 
whether it be such whole may, within reasonable limits, as 
above, be flefined by regulation. But if there be nothing in 
the manner of the importation thereof to consoiidate manufac- 
tures of iron and manufactures of steel, the natural meaning 
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of the enactments above quoted requires their separation as 
much as that of any other items Hable to duty. If for tariff 
purposes the customs officials can deal with a certain article 
as a manufacture, 1t seems to me that, in thereupon instituting 
an inquiry whether that article be not upon its face part of 
some machine, they travel out of the record. 

I therefore submit that the principle above quoted from 
the case of the Clark Thread Company is not that which 
should govern the similar cases now before you, and also 
that the regulation quoted above is in such ease reasonable, 
and should be applied. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 

The SECRETARY OF THE TREASURY. 

Approved. 3 
CHAS. DEVENS. 


INDIAN TREATIES. 
Stipulations in Indian treaties existing prior to June 20, 1874, for the 
payment of annuities, &c., are contracts within the meaning of the 
second proriso of the fifth section of the act of June 20, 1874, chap. 328, 


and their fulfillment is not to be prevented by any operation given to 
that section. 


DEPARTMENT OF JUSTICE, 
July 5, 187%. 
Sir: In reply to yours of the 30th ultimo, addressed to the 
Attorney-General, asking whether stipulations made by the 
United States prior to June 20, 1874, under treaties with In- 
dian tribes, for the paymentof annuities, &c., in considera- 
tion of the surrender of lands, &c., by such tribes, be con- 
tracts within the meaning of that word in section 5 of the act 
of 1874, ch. 328, I herewith submit an answer in the affirma- 
tive; and consequently that the fulfillment of such stipulation 
is not to be prevented by any operation given to such section. 
Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF THE TREASURY. 
Approved. 


CHAS. DEVENS. 
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GOVERNMENT ADVERTISEMENTS. 


Opinions of August 4, 1876, and May 21, 1877, upon the scope and effect 
of sections 853 and 254 Rev. Stat. in regard to Departmental advertis- 
ing, reconsidered and reaffirmed. 


DEPARTMENT OF JUSTICE. 
July 7, 1877. 

SiR: Yours of the 19th ultimo, addressed to the Attorney- 
General, has been considered, and herewith I submit a reply. 

The opinions given by the Attorney-General and his im- 
mediate predecessor, (dated August 14, 1876, and May 21, 
1877,) upon the scope of sections 853 and 854 of the Revised 
Statutes, referred to in papers inclosed with your communi- 
cation, were the result of more than ordinary consideration. 

Upon reconsidering the subject in connection with the special 
questions submitted by you, it still appears that there is no 
escape from words which, taken merely in connection with 
the present question, are as follows: “For publishing any 
notice required by law, or the lawful order of any Depart- 
ment for] Bureau, in any newspaper, forty cents per folio,” 
«ec. As against language so definite and imperative, sug- 
gestions drawn from the general scope of the act in which it 
occurs are of little effect. 

It is not rare to find in statutes legislation which 1s excep- 
tional asregards their general body and purview. E:xigencies 
often render it necessary to make avail of any pending bill 
(a passing vehicle, as it were) to carry a provision that other- 
wise for want of time, &c., would fail of enactment. But 
here the title of the bill, by the expression “and for other 
purposes,” puts the reader, at the outset, upon inquiry whether 
its provisions are limited to officers and employvés of courts. 
Where words are of themselves ambiguous, their particular 
location may control the meaning. But that is not the case 
here. So great isthe significance of the words Department 
and Bureau, that if section 853 is to be restrained so-as to 
operate nerely upon courts, this result can only be attained 
by such a suppression of the former words as 1s virtually 
legislation, and so action to which officers who merely inter- 
pret or administer laws are not competent. 
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Nor has any reason been suggested why the United States 
should pay for notices required by the lawful order of a De- 
partment a greater rate than for those required by the law- 
ful order of a court. Both classes of notices are equally im- 
portant and equally imperative, and they alike are paid for 
out of the public treasury. It seems to me that the proper 
uiswer to a question arising from the location of this pro- 
vision, limiting Departments, is that the attention of Congress 
was called to its propriety by the circumstance that it had 
n hand the matter of limiting courts upon the same point, 
and thereupon, it probably having been suggested that the 
relation of printers to the public treasury under an order ofa 
Department required regulation as inuch as where under an 
order of a court, nothing appearing to the contrary, the regu- 
lation was exrtended accordingly. 

Without saying that I would have coneurred im the con- 
clusion arrived at by Attorney-General Cushing in a like 
case (6 Opin., 502) if the meidents to the legal question before 
me hac been those presented to him, [ have to call attention 
to the material circumstance that several statutes relied 
upon to justify his conclusions have since been repealed. 

Very respectfully, your obedient servant, 
S. EF. PHILLIPS. 
Soiicitor-General. 





The SECRETARY OF WAR. 


Approved. 
CITAS. DEVENS. 


CADETS AT THE NAVAL ACADEMY. 


The provisions of article 36 of the Articles for the Government of the Navy 
(sec. 1624 Rev. Stat.) does not extend to cadets at the Naval Academy. 
They may accordingly be dismissed from the Academy and from the 
naval service for misconduct without trial by court-martial. 

Sections 1519 and 1525 Rev. Stat. leave no right in the Secretary of the 
Navy to continue at the Academy cadets who have been found at any 
examination deficient iu their stud’es without the recommendation of 
the aca lemie boar. 
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DEPARTMENT OF JUSTICE, 
July 10, 1877. 

Sir: I have considered the two following questions of law 
contained in yours of the Sth instant, addressed to the Attor- 
ney-General, and herewith submit replies: 

1. Can a cadet be dismissed from the Naval Academy and 
the naval service for misconduct without trial by court-martial ? 

2, Has the Secretary of the Navy the right to continue at 
the Academy cadets who have been found deficient in their 
studies without the recommendation of the academic board? 

The provision of article 36, section 1624 Revised Statutes, 
referred to by you, is: ‘No officer shall be dismissed from the 
naval service except by the order of the President or the sen- 
tence of a general court-martial; and in time of peace no offi- 
cer Shall be dismissed except in pursuance of the sentence of 
a general court-martial or in mitigation thereof.” 

There are three sorts of officers known to the Navy, viz, 
commissioned, warrant, and petty, (sec. 1410;) and inasmuch as 
by section 1024, article 30, petty officers may be “discharged 
trom the service with bad-conduct discharge” by order of a 
summary court-martial, it seems that by “officers,” in article 
30, 18 meant, at most, only earrant and commissioned officers. 

Cadets at the Naval Academy have neither warrants nor 
cominissions; the object of the studies and discipline to which 
they are subjected during the whole of the course at the 
Academy 1s to fit them for appointment as midshipmen, (sec. 
1521,) the lowest grade of officers of the line, (sec. 1362,) or as 
second assistant engineers, (sec. 1394,) the lowest grade of offi- 
cers of the Engineer Corps, (sec. 1476.) They are, therefore, 
by statutory definition, not to be included, in general, in leg- 
islation confined to “officers” of the Navy. In the early days 
of the Academy, when the students were merely a collection 
of midshipmen, this was different. 

The meaning of the word cadet is to the saine effect. As 
a cadet-midshipman is, ex vi termini, not a midshipman, and 
a cadet-engineer not an engineer, so a cadet-officer or a cadet 
simply is not an officer. 

It may be suggested that, as article 36 confers a pririlege, 
it should receive a liberal construction, and include persons 
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that are inchoate oflicers. It is not necessary to consider the 
legal principle underlying this proposition absolutely ; for it 
is evident that the privilege conferred by article 36 is upon 
members of a class who come within a rule very strictly con- 
strued, 2. ¢., who are subject to trial by court-martial. There 
can be no liberal construetion of the terms which give juris- 
diction to courts-martial. Mr. Wirt’s celebrated opinion (1 
Opin., p. 276) has rendered this familiar to military men in 
thiscountry. That opinion demonstrated that cadets at West 
Point are liable to court-martial, by quoting various statutes 
which expressly so provided. The whole process of his rea- 
soning is equally convincing that no mere implication can 
subject students at Annapolis to this jurisdiction. This puts 
an end to the discussion ; for no statute has provided in words 
that they shall be subject to such jurisdiction, except that of 
1874, chap. 453, upon “hazing.” 

Cadets at Annapolis, therefore, not being in general liable 
to court-martial, are consequently not entitled to a privilege 
which (art. 36, supra) evidently is given only to such as are 
liable in general. | 

I am therefore of opinion that regulation 169 (Regulations 
of 1876) is valid, and reddendo singula singulis is to be read 
thus: For hazing, cadets are to be dismissed by a court-martial ; 
for the other offenses following punishable by dismissal, they 
are to be dismissed by the Secretary of the Navy; whilst for 
still other offenses following, they are to be otherwise punished 
as the superintendent may direct. 

This result virtually answers your first question in thie 
affirmative. 

2. Sections 1519 and 1525 of the Revised Statutes, originally 
enacted in 1862 and 1864, appear to me to answer your second 
question in the negative as regards cadet-midshipmen and 
cadet-engineers, respectively, when found deficient at any 
examination. I suppose that this question is limited to defi- 
ciency so found. (Regulation 131.) 

In the presence of such express positive provisions there ts 
no need to say more; but I may be allowed to add that these 
provisions also appear to be wise and according to the reason 
of the thing; and that in their absence it would only be in 
very rare and hardly conceivable instances that the “care 
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and supervision” intrusted by article one (Regulations, 187 -6) 
to the Secretary of the Navy, which, in general, is only legis- 
lative in its nature, and so to be shown by general regulations 
and not by pro re nata interventions, could authorize an un- 
recommended revision of a sentence for deficiency. Such in- 
tervention would lead to insubordination on the part of the 
students, and so would become a fruitful parent of discord 
amongst the authorities of the Academy. 

Now, however, there can be no such intervention by any- 
body in ‘presence of the above legislation, which, it may be 


well to observe, itself took the place of a regulation to the 


same effect which, with shght modifications, may be traced 
back through the “Regulations” of 1863, 1860, 1855, 1853, 
1851, and 1850, the only collections of the by-laws of the 
Academy between these dates that I have been able to see. 
Very respectfully, your obedient servant, 
S. FP. PHILLIPS, 
Solicitor. General. 
The SECRETARY OF THE NAVY. 
Approved. 
CIAS. DEVENS 
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The words ‘‘final graduating examination,” in section 11 of the act of 
July 16, 1262, chap. 183, and “ graduating examination,” In section 12 
of the act of July 15, 1870, chap. 295, signify that examination which, 
under the regulatiows of the Naval Academy, takes place after the pre- 
scribed term of sea-service has been performed. 

Assignments of relative rank, as between members of the same class, based 
upon the results of such examination, are in conformity with law. 


DEPARTMENT OF JUSTICE, 
August 7, 1877. 
Sir: Lerewith I subinit to you replies to your communica- 
tions of April 19 and May 23, addressed to the Attorney-Gen- 
eral, in reference to the cases of Ensign Qualtrough and Mas- 
ter Turner and other gentlemen heretofore, respectively, their 
classmates at Annapolis, which cases, with some incidental 
differences, stand a good deal upon the same grounds of law. 
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These cases are of more than usual interest and importance 
for they involve questions of rank and precedence amongst 
members of a profession in which rank and precedence form 
high motives to heroism and self-devotion. The country cal- 
culates upon the existence and force of these motives. They 
are recognized and fostered both by the law and by public 
opinion. Therefore it is that public action tending to disap- 
point these motives, and consequently to impair their effect 
in general, must be treated as of universal concern; and any 
action duly arraigned upon such account must be subjected 
to more than ordinary scrutiny. 

Master Turner’s case depends in great degree upon the 
meaning of the words “final graduating examination” in the 
act of 1862, chap. 183, sec. 11, and Ensign Qualtrough’s in 
the same degree upon the meaning of the phrase “ graduating 
examination” in the act of 1870, chap. 295, sec. 12. The ter- 
mination of Master Turner’s four years’ course at Annapolis— 
which termination he contends was his graduation—took place 
in 1869; Ensign Qualtrough’s in 1871. The former, there- 
fore, is not affected by the act ot 1870 nor the latter by that 
of 1862, so far as this was superseded by that of 1870. 

The complaint made by each gentleman, for himself and his 
associates, is, that their relative rank in their respective classes, 
has been fixed very much by the results of an examination 
ordered a year or more after that which they understand to 
have been their graduation; the above statutes of 1862 and 
1870 having provided that such rank should be fixed at their 
‘final graduating” examination and at their “‘ graduating” 
examination, respectively. This presents the ground of their 
complaint substantially, omitting for the present some matters 
which are incidental and will be mentioned again before I 
conclude. 

Upon the other side the facts are admitted to be as above 
suggested, but it is contended that Congress used the words 
above quoted as they generally are at institutions of learning, 
and meant to designate the examination which uniformly from 
the foundation of the Academy, both by regulations and in 
practice, had severed the connection of the student, as such. 
with the Academy, excepting that in practice (only) for the 
years of the war, and the greater or less confusion which con- 





TO THE SECRETARY OF THE NAVY. 639 





(iraduates of Naval Academy—Relative Rank. 


tinued for several years thereafter—. ¢., from 1861 to 1869, 
inclusive—no competitive examination was had after students 
left the walls of Annapolis, aitd so their relative rank remained 
as then ascertained. 

If the organization and discipline of the Naval Academy 
were in general a matter of statutory provision, it is probable 
that the present ditticulties would not have arisen. Such 
statutory system might have provided a context explanatory 
of the words above quoted. As it is, however, the Naval 
Academy, whose existence is due to a wise act of mere Depart- 
mental administration on the part of Secretary Bancroft, in 
1845, owes its organization substantially to regulations adopted 
from time to time by him and his successors. The above act 
of 1862 is the earliest legislation that concerns tlfe interior 
management of the Academy, and what has been since enacted 
touches that management only here and there incidentally. 

Inasmuch, therefore, as Congress has authorized the suc- 
cessive heads of the Navy Department to govern thé Acad- 
emy by regulations, and has interfered therewith only, so to 
say, desultorily, the rule of statutory construction, which for- 
bids any disturbanee of previously existing statutory or com- 
mon law by a new statute further than is necessary to its rea- 
sonable operation, must be applied here so as to prevent any 
unnecessary disturbance of previously existing regulations. 

Upon examining some dozen editions thereot, running from 
1847 to 1876, I find it to be true that, according to the regula- 
tions, sea service for several years (and “ other than in practice 
ships”) has uniformly been a part of the academic course at 
the Naval Academy since its establishment until now. The 
only editions in which that service is not expressly men- 
tioned are those of 1851 and 1876, and I am told that these 
were not intended to, and, as a matter of fact, did not change 
the routine previously existing. Iam not called upon to argue 
the propriety of such a regulation; it is enough for ine in my 
place to know that it has existed. 

Leaving out the exceptional period above mentioned, (1861- 
1869,) this regulation, so far as I am informed, has also always 
been executed. 

Naval education before the establishment of the Academy 
was of course obtained in great measure whilst the student 
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( nidelinany was undergoing sea service. The sauliest ap- 
pointees to the Academy, (I do not speak of the midshipmen 
who were at first collected from service and sent thither,) 
which appointees were designated acting midshipmen, after a 
partial course on shore were sent to sea for several years, 
and then returned to Annapolis and finished their studies 
there. These appointees at the close of tle earlier course on 
shore received a certificate which testified to their fitness to 
vo to sea; and before the end of their sea service they be- 
‘ame midshipmen, continuing, however, to be students of the 
Academy. Subsequently (1851) the to previous courses on 
shore pursued by appointees to the Academy, one before and 
the other after sea service, were consolidated into a single 
term of four years preliminary to sea service. This system 
has continued in existence ever since; the above act of 1862 
in the meantime requiring students to be styled midship- 
men throughout the whole course, and this style having been 
again changed to that of cadet-midshipmen by the above act 
of 1870. 

In the regulations approved August 28, 1846, it is stated 
that the partial course therein required from acting midship- 
men betore being sent to sea was (art. 12) “to ascertain 
Whether their qualitications and deportment are calculated 
to reflect credit upon the Navy,” and the “Plan of the Naval 
School,” of same date, shows (paragraph 7) that the deter- 
mnunation of that question was referred to the superintendent 
and acadenne board. and that the practical result of their 
approbation was that the ae midshipman was “ retained 
in the service and sent to sea.” See also Regulations of 1850, 
p. 6, (2.) 

I apprehend that this regulation presents the germ of the 
idea that the approbation of the snperintendent and aca- 
demic board given at the end of the four years’ course on 
shore should be graduation and their certificate thereof a 
diploma. The Regulations of 1850, which precede the consolli- 
dation of the two courses on shore, speak (chap. 9, sec. 2) of 
the successful termination of the whole course, including sea serv- 
ice,as graduation; but those of 1851, which effected that 
consolidation, and which, as I have said, are silent as to sea 
service, first use the word graduate in the peculiar sense 
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which prevails at Annapolis, applying it to an academic act 
during, not at the end of, the academic course; 2. e., to an act 
which originally was intended to certify that the student 
might well be “sent tosea.” Atall events, since 1851 gradua- 
tion is used in the above local and peculiar sense at the Naval 
Academy. The regulations subsequent to 1801 (except those 
of 1876) upon their face restore sea service after graduation 
as a part of the academic course; and that, since those of 1876, 
sea service continues to be a part of the course, is evident 
by comparing the definition of cadet-midshipmen in the act 
of 1870, chap. 295, with the provisions of the act of 1877, 
chap. 111—such comparison showing that ‘cadet-midship- 
men,” (which is, being translated, “students at the Naval 
Academy,”) “during such period of their course of instruction 
as they shall be at sea in other than practice ships, shall receive 
as annual pay not exceeding $950.” (19 Stats., p. 390, 2d par.) 

By the above-cited plan of the Naval School, (par. 9,) 
the examination at the end of the whole course, including 
sea service, was called the “ final examination,” and upon the 
face of all the regulations since that time (excepting, as above, 
those of 1851 and 1876) the results of this examination have 
entered aS an important element into the determination of 
the relative rank of classmates. 

It follows, therefore, that in the academic vocabulary at 
Annapolis the adjectives “final” and “ graduating,” in con- 
nection with “examination,” have a technical meaning; that 
of the former (whilst not substantially differing from its 
usual sense) corresponding with graduating as ordinarily em- 
ployed at institutions of learning, and that of the latter dif- 
fering materially from its common acceptation, being no more 
graduating as usually understood than the diploma then given 
is a diploma as usually understood. After “ graduation,” in 
the local sense, the academic caurse at Annapolis runs on in 
another sphere, and the sum total of the study and discipline 
to which the acting or cadet midshipmen (7. e., students at 
the Academy) have been subjected whilst under tutors and 
governors is summed up into one grand result at the final 
examination, the last is made out, and then they cease to be 
“students.” 

I have hitherto been speaking, of course, without reference 
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to the effect of the statutes above cited, or to that of any pos- 
sible usage at the Academy contradictory to the face of the 
regulations. 

I now turn to consider these ; and first the statutes: 

The act of 1862, chap. 185, sec. 11, (12 Stats., 585), so faras 
important here, is as follows: “That the students at the 
Naval Academy shall be styled cadet-midshipmen until their 
final graduating examination, when, if successful, they shall 
be commissioned ensigns, ranking according to merit.” 

In light of the fact that at the Academy there were two 
examinations, one graduating, the other final, I think that this 
act does not change the system previously existing. Whether 
we take the adjectives in their common or in their local sense, 
the result is the same; in the former sense they mean the 
graduating examination as ordinarily understood at institu- 
tions of learning; in the latter sense there is such a contra- 
diction of meaning that they must be without effect to dis- 
turb the law as existing previously; in this sense they refer 
as clearly tothe “final” as to the “ graduating” examination, 
and of course must be imperative to attach to the “ graduat- 
ing” examination that which till then had been an incident 
of the “ final” examination. 

2. I also submit that the weage frcm 1861 to 1869 dves no 
vary the state of Master Turner’s claim. Usage during war 
contradictory to written law amounts, of course, to nothing. 
Professor Soley’s History of the Academy refreshes the rec. 
ollection as to the confusion at the Academy during that 
time. Nor can I think that usage for the first four years 
after the war (when usage in most respects, especially con- 
cerning military matters, had hardly subsided within its 
banks) can have such effect, especially as all the while the 
published regulations duly reminded both authorities and 
students at the Academy that such usage was abnormal. 

In this immediate connection a very singular circumstance 
may be noticed. The act of 1862 provides that the “final 
graduating examination” shall determine both rank and pro- 
motion. In 1864 the Secretary of the Navy asked the Attor- 
ney-General whether, for the purposes of promotion, (the ques- 
tion did not extend to rank,) the examination so designated 
was the final or the graduating examination, as understood at 
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Annapolis. The Attorney-General answered that the act 
meant thus to designate the final examination. (11 Opin., 158.) 
Accordingly the act afterwards practically received this con- 
struction for promotion, but the obvious conclusion as to rel- 
ative rank also was not drawn until after 1869. The prac- 
tical construction of the statute has therefore been self-con- 
tradictory, and upon this account, if upon no other, must be 
without effect to control the obvious meaning of the words in 
which the statute is clothed. 

I come now to consider the provisions of the act of 1870, 
chap. 295, sec. 12, cited on behalf of Ensign Qualtrough and 
his associates. These are as follows: 

“That the students in the Naval Academy shall hereafter 
be styled cadet-midshipmen. * * * When cadet-midship- 
men shall have passed successfully the graduating examina- 
tion at said Academy, they shall receive appointments as mid- 
shipmen, ranking according to merit, and may be promoted 
to the grade of ensign as vacancies in the number allowed by 
law in that grade may occur.” (16 Stat., 334.) 

There is nothing in the title of the act from which this pas- 
sage is taken (An act making appropriations, &c.) to throw 
light upon the question before me. However, among its pro- 
visions other than those making appropriations is one (sec. 
10) reducing the number of ensigns in the Navy to one hun- 
dred. By the act of 1862, quoted from above, their number 
had been 144, and by an act of 1866, (14 Stats., 222,) then in 
force, it had been increased to 160. As the act of 1870 so 
much diminished the number of ensigns, it was probably 
thought that it should also alter the provision above quoted 
from the act of 1862, making all graduates ensigns; for a 
provision fixing the number of ensigns in time of peace at 
one hundred was inconsistent with a provision that all who 
passed the final graduating examination at the Naval Acad- 
emy (that is, perhaps fifty or more per year) should ipso facto 
become ensigns. It was therefore determined to reduce the 
grade of students at Annapolis, and consequently of gradu- 
ates also, by one degree, and provide that graduates (‘ mid- 
shipmen”) should be promoted to ensigns thereafter as va- 
cancies might occur. | 

It is true that this may not have been the whole of the 
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mischief intended to be remedied by the words above quoted. 
But, at all events, it was a mischief then fresh, and certainly 
also provided for. The precise and complete manner in which 
. that mischief is implied and is provided for contrasts strongly 
with what is suggested to have been further intended in using 
the word graduating. For in the latter case a matter is con- 
jectured to have been regarded by Congress as a mischief as 
the consequence of a further conjecture that Congress used 
a word in another than its usual and popular sense. There 
is no evidence that Congress regarded the regulations giving 
promotion and relative rank at Aunapolis as mischievous, 
other than the imputation that it has used the word graduat- 
ing in the local and very special sense prevailing at Annap- 
olis. 

The emphatic parts of the provision seem to me to be those 
as to reduction of grade and the method of promotion to 
ensign; the other parts being merely cursory and the objects 
_of only partial attention. 

But even in the absence of the illustration in the very sec- 
tion before us that Congress was not then inadvertent to the 
rule that mischiefs should be declared or clearly implied in a 
statute which represses them, I should be disposed to ques- 
tion as somewhat strained and unreasonable the proposition 
that this statute indicates that Congress regarded the regula- 
tions at Annapolis upon promotion and relative rank as mis- 
chiefs requiring to be overruled. For, in determining the 
meaning of the word “ graduating” in this act, we are shut 
up to the following alternatives: (1) Congress used the word 
in the local sense peculiar to Annapolis, and thereby cut off 
acquisitions during sea service from the academic course of 
study and from effect upon relative rank, or (2) Congress used 
the word in its ordinary and popular sense, and so left the 
academic course and the elements entering into relative rank 
undisturbed. 

I find great difficulty in concluding that Congress, which 
has (otherwise than here) uniformly abstained from prescrib- 
ing the academic course at Annapolis, and has (I may say) 
wisely left to the suggestions of professional experts, made 
through the Secretary of the Navy, the determination of what 
studies best tend to produce accomplished naval officers, and 
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also the character of the elements which ought to establish 
relative merit (and so relative rank) amongst classmates, is 
to be supposed, from the use of a single ambiguous word, to 
have made a revolution in this general policy and practice. 

It may be said that inasmuch as the statute under consid- 
eration exclusively concerned an institution which used grad- 
uate in a special sense, the rule that Congress generally em- 
ploys words in their peculiar meaning must give way to the 
rule that laws are to be interpreted according to their subject- 
matter. It is true that none of the cases in the Supreme 
Court of the United States which illustrate the rule for the 
interpretation of words that have two meanings, one techni- 
cal, the other general, are upon all fours with the present, 
but a recent case in the English court of exchequer seems to 
me to be entirely so. The instrument there before the court 
was a policy of insurance. It is needless to say that the rules 
for interpreting contracts and statutes are very much the 
same. The policy was upon certain premises, the business 
carried on in which necessarily disengaged large quantities _ 
of a highly inflammable and explosive vapor. In this state 
of things the policy contained the following clause: ‘‘ Neither 
will the company be responsible for loss or damage by explo- 
sion, except for such loss or damage as shall arise from explo- 
sion by gas.” The vapor on the premises, (gas,) having 
caught fire, caused a destructive explosion, and a suit was 
brought to recover damages. 

It seems that in such a case, if in any, it might well have 
been said that the policy was to be explained by its subject- 
matter, viz, a business producing a peculiar vapor, or gas, 
and so covered, amongst others, any explosion caused as 
above. But the court (Kelly, Martin, and Channell) were 
unanimous in saying that “ gas” was to be taken in its ordt- 
nary and popular sense, and, so, meant only illuminating gas. 
(Stanly vs. Ins. Co., L. R., 3 Exch., 71.) 

The mere fact, therefore, that the act of 1870 concerned an 
institution at which graduating has a peculiar meaning does 
not make it an exception to the rule requiring that word to 
be taken in its usual meaning. 

To these observations upon the construction of the act of 
1870 is to be added the remark that, although Congress has 
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not since modified its provision which makes graduation the 
event which changes grade and fixes relative rank, yet by 
the act of 1877, ch. 111, as we have already seen, sea service, 
‘other than in practice ships,” is referred to as being at pres- 
ent a part of the “course of instruction” at Annapolis, and 
as occurring before a change of grade on the part of the 
students: ‘That cadet-midshipmen, during such period of 
their course of instruction as they shall be at sea in other 
than practice ships, shall each receive as annual pay not ex- 
ceeding nine hundred and fifty dollars.” (19 Stat., 390.) It 
should be observed that this is only a statutory reference to 
the circumstance, and not a positive enactment, that ‘‘ students 
at the Naval Academy” during a part of their ‘“‘ academic 
course” (act of 1873, chap. 230) are at sea. It therefore oc- 
curs to ask, by what previous provision of law then in force 
did sea service become a part of that course? The act of 
1873, which fixed the ‘“‘academic course” at six years, does not 
answer this question, except, perhaps, by way of further ref- 
erence to antecedent regulations. Indeed, it cannot answer 
the question in any sense, if it be true that an act in force at 
the time of its enactment (7. ¢., the act of 1870, chap. 295, 
which in 1873 was the last preceding statute upon the sub- 
ject) did substantially, as suggested by Ensign Qualtrough, 
blot sea service from the academic course. For the mere 
lengthening of the academic course in 1873 cannot of itself 
be construed as changing graduation from before to after sea 
service; and in the meantime, as we have seen, the regula- 
tions of 1870 had dropped the reference to sea service which 
previous regulations had made souniformly. It seems to me, 
therefore, that the interpretation suggested by Ensign Qual- 
trough for the act of 1870 is contradictory to what the act of 
1877 shows Congress understood to have been the state of 
the law at that time. 

As another consideration to the same effect, I remark that 
Congress has acquiesced in the construction which the aca- 
demic authorities have given to this act as well as to that of 
1862. The weight to be attributed to this acquiescence may 
be ascertained by observing that the object of the acts was 
of great public as well as of great private interest. Legis- 
lation upon private rights may well be left to litigation be- 
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tween those interested, and thereupon to the construction of 
the courts, but legislative determination of what the public 
requires in regard to candidates for high places in the Navy 
is obviously so far a different thing, that gross errors in those 
who administer it are not to be left uncorrected by the au- 
thors of this rule. Such errors would, no doubt, receive early 
attention and rectification by Congress, in the interests of 
the public, probably as to the actual decision, and certainly 
to govern future cases. 

If members of the classes of 1869 and 1871 have any legal 
ground for complaint, so also those of the classes of 1870 
and 1872 and every succeeding year; for, plainly, any officer 
of the class of 1870 or 1872, who has had that which would 
have been his standing by ante-sea-service record reduced by 
the effect of the final examination, may claim the protection 
of the acts of 1862 and 1870 as completely as may members 
of the class of 1869. It is true for both, or for neither, that 
the final examination had no legal effect upon relative rank. 

At the beginning of this opinion I have alluded to some 
incidents connected with the manner in which the class of 
1869 were ordered to the final competitive examination that 
have been complained of by Master Turner and his asseci- 
ates. Upon consideration I am of opinion that, whatever else 
may be thought of them, they do not affect the questions of 
law before me. Of these are the circumstance (1) that 
whereas the classes immediately preceding had not, during 
eight years, been subjected to a competitive examination after 
‘ rraduating,” (in the local sense,) the class of 1869, after 
having left Annapolis and been at sea for a year or so, with- 
out previous notice were ordered to undergo such an examina- 
tion; (2) that the value in former years assigned to this exam- 
ination in fixing rank was, without notice, as above, greatly 
increased; and (3) that the class was not examined in one 
body but in separate sections, at times separated by more 
than a year. 

The first of these circumstances is one to be regretted 
Notice should have been given before graduation. Yet itis 
remarkable that the language of the regulations then in 
force, which contemplated a “final” competitive examination, 
did not in fact put any of the students upon inquiry as to the 
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foundation of the practice prevailing immediately before. In 
any event, although the incident is disagreeable, it does not 
- affect the lawfulness of the order. 

The second circumstance is perhaps still more to be regret- 
ted. There was nothing in the regulations to give notice of 
the extraordinary effect upon rank thus assigned to the final 
examination. But the order herein was not plainly beyond 
the Secretary’s power, and therefore I cannot advise that this 
detail therein regulated should be corrected. 

The last circumstance is an imperfection as to the practical 
working of the “final” examination, which is referred to in 
the regulations as unavoidable, and yet as insufficient to - 
nullify other advantages arising from that requirement. It 
of course affects alike all such ever held at Annapolis. It 
cannot be considered to render them illegal. 

Upon the whole, therefore, I have to advise you that the 
assignments of relative rank heretofore made in the cases 
both of Master Turner and of Ensign Qualtrough and their 
associates ought not to be disturbed. 

With high respect, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General. 
The SECRETARY OF THE NAVY. 


Approved. 
CHAS. DEVENS. 





CONTRACT—WITHDRAWAL OF BID. 


Under the act of August 14, 1876, chap. 267, advertisement was made for 
proposals to build certain locks on the Muscle Shoals Canal. Proposals 
having been received trom several bidders in response thereto, these 
were opened May 13, 1377, when it appeared that S. was the lowest bid- 
der. Afterwards, on the same day, a telegram was received from him 
withdrawing his bid; and again, on the 18th of June, his bid was with- 
drawn by letter. On the 27th of July, S. was formally notified that 
the contract for building the locks had been awarded to him, but he, by 
letter dated July 30, declined to enter into it: Held that S. had a locus 
penitentia until acceptance of his bid, during which period he was at 
liberty to withdraw it; and that, the withdrawal of his bid having taken 
place prior to its acceptance, neither he nor his sureties are liable upon 
the guaranty which accompanied the bid. Section 3944 Rev. Stat. has 
no application to this case. Held, further, that the other bidders are 
not released, and that the contract may be awarded to the one whose 
bid is lowest. 
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DEPARTMENT OF JUSTICE, 
August 28, 1877. 


S1ir: Yours of the 13th and 27th instants, addressed to the 
Attorney-General, so far as material to the views expressed 
below, contain the following statement : 

‘¢ Under authority from this Department an advertisement, 
dated April 18, 1877, was published by Capt. W. R. King, 
Corps of Engineers, the officer in charge of the improvements 
being made by the United States on the Tennessee River, 
inviting proposals for building five locks on the Muscle Shoals 
‘Canal. The proposals received in response to this advertise- 
ment were opened May 15, 1877, when it was found that Mr. 
James E. Slaughter, of Mobile, Ala., was the lowest bidder 
for the work. (Bid and guaranty herewith.) 

‘Mr. Slaughter, however, claims that his bid was with- 
drawn before the bids were opened by Major King, or, at all 
events, upon the 18th of June, and therefore declined to con- 
sider himself a bidder. The facts of the case are particularly 
set forth in a letter from Captain King to the Chief of Engi- 
neers, dated June 5, 1877, (inclosed herewith,) from which it 
seems that about two hours after the last bid was opened and 
the result made known to all present, a telegram withdraw- 
ing the bid was presented by a Mr. Duffy, of Chattanooga, 
who claimed to be Mr. Slaughter’s agent, and to whom the 
telegram was addressed. 

‘¢Upon the 18th of June, Mr. Lines, as attorney for Slaugh- 
ter, by letter addressed to myself, again withdrew the pro- 
posal. 

‘By the act making the appropriation under which the 
proposed locks are to be built, (‘An act making appropria- 
tions for the construction, repair, preservation and comple- 
tion of certain public works on rivers and harbors, and for 
other purposes,’ approved August 14, 1876, (19 Stat. p. 132,) 
the Secretary of War is required to apply the moneys 
herein appropriated as far as may be by contract, except 
where specific estimates cannot be made for the particular 
work, or where, in the judgment of said Secretary, the work 
cannot be contracted at prices advantageous to the Govern- 
ment, * * * and such contracts shall be made with the 
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lowest responsible bidder therefor, accompanied by such 
securities as the Secretary of War shall require. 

‘By my direction Captain King was, therefore, instructed 
by the Chief of Engineers to formally notify Mr. Slaughter 
that the contract had been awarded to him. Accordingly 
that officer, under date of August 1, 1877, informs the Chief 
of Engineers that he formally notified Mr. James E. Slaugh- 
ter, on the 27th of July, that the contract for building five 
locks on the Muscle Shoals Canal had been awarded him by 
the Secretary of War, and incloses copy of a letter received 
by him from Mr. Slaughter, dated July 30, 1877, declining to 
enter into any contract for the building of the five locks re- 
ferred to or to accept the award. The guarantors of Mr. 
Slaughter in this case are reported to be good for the differ- 
ence between his bid and the next lowest. 

‘All the papers in the case are respectfully transmitted, 
with request for your opinion on the following points: 

“1st. Whether Slaughter and his sureties are liable on their 
covenant executed to the United States ? 

‘62d. Whether the other bidders are now to be regarded as 
released so that a new advertisement is necesary for a new 
letting, or whether the award may properly be made to the 
lowest of the other bidders who shall adhere to his bid and 
signify his willingness to accept a contract thereunder ?” 

I have considered the case and questions above presented, 
and may indicate my general conclusion by saying that I am 
unable to perceive any difference as to the points particularly 
in question between biddings made under sealed envelopes 
and other biddings at auction. The statute which in this 
case requires the Secretary of War to contract with the low- 
est bidder does not ipso facto impose such contract upon him 
so soon as he, whether personally or as here by agent, has 
found, so far as bare inspection can discover it, who that 
lowest bidder is. This and other incidents have to be passed 
upon by him before his discretion in respect of this duty 1s at 
anend. In this connection I quote the following passage 
from the judgment of the court of appeals of New York, in 
@ case where proposals to keep a canal in repair had been 
advertised for by a public board under a statute which re- 
quired the contract to be made with the lowest bidder who 
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should contemporaneously give adequate security °(“‘ guar- 
anty”) for its performance—the special question being 
whether one who appeared to the court to be the lowest bid- 
der, and to have duly given adequate security, could compel 
the board by mandamus to award the contract to him. “ The 
powers conferred upon the board necessarily involved and 
implied an exercise of discretion, although it seems exceed- 
ingly clear what decision their duty required them to make 
in this case. But they are to determine who is the lowest 
bidder and what is adequate security. * * * The right 
in the case before us is exceedingly plain, but it is after all 
only a right to a correct decision. The relator has no con- 
tract, no right to any specific act, free from all discretion in 
the contracting board.” The People vs. The Contracting Board, 
(27 N. Y., 378.) The party therefore who seems to the world, 
even to the highest court of judicature, to be the lowest bid- 
der, otherwise duly qualified, is not such technically until he 
has been so accepted by thevofficer intrusted with that duty. 
This principle settles the question before me. Slaughter had 
the locus penitentie ordinarily belonging to bidders until it 
had been decided by the Secretary that the bids showed that 
the work might be done under contract, (act of August 14, 
1876,) and also that he was the lowest bidder otherwise qual- 
ified, and that he was accepted as such. The opening of 
Slaughter’s bid was no more than the making it known to the 
United States. Itis not the other party’s knowledge of the 
bid, but his acceptance of it, that creates the contract, from 
which neither party can recede. The acceptance in the pres- 
ent case was notified to Slaughter on the 27th of July last, 
his bid having been withdrawn on the 16th of May, and ex 
abundanti cautela again in June; or, in other words, his bid 
never was accepted, as it was not in esse when the acceptance 
purported to be made. 

There is nothing about this case to prevent an application 
of the rules of the common law, for the act of Congress pre- 
venting to a certain extent the withdrawal of like bids has 
been limited in its application to those made in connection 
with mail contracts, (Rev. Stat., sec. 3944,) whilst the guar- 
anty accompanying this bid is for the aets of the bidder 
‘‘after being notified of the acceptance of said bid.” 
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There is no doubt that by either of these means, 2. ¢., a 
properly-worded statute or guaranty, the recurrence of such 
a disappointment may be prevented in future. No appre- 
hensions therefore can be indulged in as to the effect of this 
decision upon future transactions with the Government. 

I therefore answer the questions stated above as follows: 
1st. Slaughter and his sureties are not liable upon their cove- 
nant. 2d. The other bidders are not released; and unless 
their bids indicate that ‘“‘the work cannot be contracted at 
prices advantageous to the Government,” the lowest bid ex- 
isting at the time of acceptance may properly be accepted. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 


Solicitor-General. 
The SECRETARY OF WAR. 


Approved. 
CHAS. DEVENS. 


LOYALTY OF CLAIMANTS. 


It is not the duty of the accounting officers of the Treasury to require of 
claimants under the act of March 3, 1849, chap. 129, (section 3483 Rev. 
Stat.,) proof of loyalty. 

_ Statutes imposing disabilities are not to be extended by construction. 


DEPARTMENT OF JUSTICE, 
September 6, 1877. 

Str: Yours of the 10th of May last, addressed to the 
Attorney-General, requests his opinion ‘as to the duty of 
the accounting officers to require proof of loyalty in cases 
arising under the act of March 3, 1849,” (Revised Statutes, 
section 3483.) 

The inclosure sent by you shows that by “loyalty” above 
is meant not present loyalty but loyalty during the recent 
rebellion. In point of law there is no present disloyalty within 
the United States. In some cases, however, acts of Congress 
require from persons making claims before the accounting 
officers of the United States proof that at a particular critical 
point in the past they were loyal as a condition precedent to 
a recovery. The question here presented is in effect whether 
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that requirement includes claims under the statute above 
mentioned. For I think it very plain that, unless Congress 
has provided that proof of the loyalty (defined as above) of 
claimants shall be a condition precedent to their prosecuting 
claims before the accounting officers of the United States, it 
. 1g not competent for such officers to attach such a condition 
by mere regulation. Regulations may define the methods of 
enforcing disabilities imposed by law, but are not of them- 
selves competent to impose them. 

The precise case here is that Congress has not expressly 
attached this disability to parties making claim under section 
3483, either specifically or by any law of general application to 
claimants. This being so, a question arises whether the circum- 
stance that in several cases, which in ordinary judgment stand 
substantially upon the same footing as the above, Congress 
has imposed such disability authorizes a judicial officer to 
presume an intention by Congress to extend such disability 
to cases not covered by action either specific or general. A 
plain statement of this question answers it, or there is an 
end to the maxim ecpressio unius est exclusio alterius. 

Congress has never passed upon the question whether a 
general test of loyalty should be applied to all persons having 
claims against the United States. The statute books show 
that such question has been considered only pro re nata—so 
far, I inean, as it concerned special classes of claimants who 
from one time to another needed legislation in their favor. 
The class now under consideration had been provided for by 
an act passed in 1849—a time when there was nothing in the 
state of the country to demand such a test. It has therefore 
happened that, when the time came for inquiring into the loy- 
alty of claimants, no general law upon the subject having 
been enacted and no special law in their behalf having been 
asked for by the class before us, these have escaped legisla- 
tion entirely. 

It seems probable that this is the true account of the pres- 
ent state of the case. But, whether such state results from 
the inadvertency or the design of Congress, it cannot be 
amended by those who have the law to administer. Statutes 
imposing disabilities are not to be extended by construction. 

In conclusion, I submit to you my opinion that it is not the 
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duty of the accounting officers to require of claimants under 
the above act of 1849 proof of loyalty. 
Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General. 
The SECRETARY OF WAR. 


Approved. 
CHAS. DEVENS. 


SALE OF BLANK MANIFESTS AND CLEARANCES. 


The amount received by the customs officers on the northern frontier for 
each blank manifest or clearance sold under section 2648 Rev. Stat. is a 
fee intended for the use of the officer, and does not come within the 
provision of section 3617 Rev. Stat., requiring ‘ the gross sums of all 
moneys received, from whatever source, for the use of the United 
States,” &c., to be paid into the Tresury. 


DEPARTMENT OF JUSTICE, 


September 27, 1877. 


Sir: [have considered yours of the 18th instant, addressed 
to the Attorney-General, asking “ whether the money, or any 
portion thereof, received by collectors on the northern frontier 
from the sale of blank manifests and clearances, under the 
provision of section 2648 Revised Statutes of the United 
States, is required to be deposited into the Treasnry,” and 
herewith subinit my Opinion in the negative. 

In this connection I have given attention to sections 3617 
and 2675 of the Revised Statutes, referred to by you. 

The money which is required to be paid into the Treasury 
by such officers of the United States as have received it is 
dened by section 3617 as “the gross sums of all moneys 
received, from whatever source, for the use of the United States, 
except,” &c.—an exception not material here. The money in 
question is received by certain collectors and surveyors under 
section 2648, by the terms uf wiicn they ‘are authorized to 
keep on sale at their several offices blank manifests required 
for the business of their districts, and to charge the sum of 
ten cents, and no more, for each blank which shall be pre- 
pared and executed by them.” 
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I think it plain from the purview of this provision that the 
‘‘ten cents” is an official fee, intended for the use of the offi- 
cers mentioned. The word “ authorized” and the expression 
‘and no more” intimate: the former, that those officers had 
been previously exercising questionable power of the same 
sort; and the latter, that their personal interest in the amount 
required a check. Tothe same general purpose is the relation 
of the payment in question to a personal service by the officer; 
a slight compensation for a small service. 

This being so, the money is not received “for the use of 
the United States,” nor is it any part of a “gross amount” 
of mozey, a portion of which is for the use of the United 
States, within section 3617, above. It is all for the use of 
the officer. 

Nor is the circumstance that, if by means of such and 
other receipts the compensation of the officer shall exceed 
twenty-five hundred dollars per annum, the excess (by sec. 
2675) is to be paid into the Treasury an argument to show 
that this money is received to the use of the United States 
within the meaning of that section, any more than that 
similar provisions in relation to their respective maximums 
oblige marshals, clerks, and district attorneys to pay into the 
Treasury, the two former their fees in suits in court, and the 
latter his salary and certain specified fees sometimes received 
from the United States during the year. Such fees have to 
be accounted for as part of the maximum, but the interest of 
the United States therein is created or at least manifested by 
a subsequent event, and in the meantime the rule de non 
apparentibus et non existentibus must apply. In such cases it 
is not the specific fees that are turned in (in the present case) 
under section 3617, but the ercess of all, consolidated, by sec- 
tion 2675; which can only be done after the excess is ascer- 
tained. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General. 

The SECRETARY OF THE TREASURY. 

Approved. 

CHAS. DEVENS. 
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DUTY ON BRANDY. 


The additional duty of 20 per centuin ad ralorem, which is imposed by 
section 2900 Rev. Stat. by way of a penalty for undervaluations, can 
have no application to an undervaluation of brandy where the brandy, 
being under first proof, is by appraisement worth not above four dol- 
lars per gallon. 

DEPARTMENT OF JUSTICE, 
February 9, 1873. 

Sir: Yours of the 30th ultimo, addressed to the Attorney- 
General, states for his consideration the following case and 
questions: 

‘6 Messrs. Cook & Bernheimer imported into the port of New 
York one hundred cases of brandy, which was invoiced and 
entered at the custom-house at a value of 20 franes per case, 
or about 9 franes per gallon. The appraiser reported that the 
strength of the brandy was below the degree of first proof, and 
that the correct value thereof was 24 frances per case. From 
this advanee over the entered value an appeal was taken for 
reappraisement in the manner provided by section 2930 of the 
Revised Statutes. The value found on such reappraisement 
was 22 franes per case. This advance was 10 per cent. more 
than the invoice and entered value. The collector of customs 
thereupon, in addition to the regular duties, assessed a duty 
of 20 per cent. ad ralorem on said brandy under section 2900 
Rev. Stat., which provides that,‘ when the appraised value 
shall exceed by 10 per centum or more the value so declared 
in the entry, then, in addition to the duties imposed by law 
on the same, there shall be collected a duty of 20 per centum 
ad valorem on such appraised value.’ 

“The importers duly protested and appealed to this De- 
partment against the assessment of such additional or penal 
duty, claiming that brandy under the statute pays a specific 
duty, and that the case did not come within the provisions of 
the section of law above quoted. 

“Although no distinction is made in terms by the said sec- 
tion between goods subject to an ad ralorem duty and those 
subject to a purely specific duty, this Department has hereto- 
fore held that merchandise caine a purely specific duty is 
not liable to the said additional or penal duty. 
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“The axiahn ¢ provisions of law on the subject will be found 
in schedule D, section 2504 Revised Statutes, and are as fol- 
lows: 

“Ist. ‘Brandy, and on other spirits manufactured or dis- 
tilled from grain or other materials, and not otherwise pro- 
vided for, $2 per proof galion. Each and every gauge or 
wine gallon of measurement shall be counted as at least one 
proof gallon’ * * * This was taken trom the twenty-first 
section of the act of July 14, 1870, and was in foree on the 
1st of December, 18733 and 

6A. »~No lower rate or amount of duty shall be levied, col- 
lected, and paid on brandy, spirits, and other spirituous bev- 
erages than that fixed by law for the description of first proof, 
but it shall be increased in proportion for any greater strength 
than the strength of first proof; and no brandy, spirits, or 
other spirituous beverages under first proof shall pay a less 
rate of duty than - per centtun ad valorem! * * * This 
latter provision was taken from section 2 of the act of June 
30, 1864, which nee a duty of $2.50 per gallon on brandy 
ial spirits at proof and under, which rate was repealed by 
the act of 1870 aforesaid. 

‘It is under the last clause that the collector of customs at 
New York took the ground that the brandy in question was 
not absolutely subject to a purely specific duty; but if may 
be stated that the brandy in question, notwithstanding’ its 
advance in value, was liable only to the specifie duty of 32 
per gallon. 

‘The questions upon which your opinion is desired are: 
First, whether the duty of 50 per cent. on spirits, under first 
proof, is to be recognized as a legal one, in view of the provis- 
ion in schedule D, that each and every gauge or wine gallon 
of measurement shall be counted as at least one proof gallon ; 
and, second, if the validity of such duty shall be recognized, 
whether the 20 per cent. additional duty was properly as- 
sessec..” 

The practical construction by which the act of 1870, cited 
above, was held, previously to the enactment of the Revised 
Statutes, to repeal the act of 1864, upon the same subject, 
seems to have been probably correct. I say probably, because 
the question now before you renders it unnecessary to pro- 
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nounce more definitely thereupon. If there were a repeal, it 
remains unaffected by the circumstance that both provisions 
have been brought forward into the Revised Statutes. For 
they are brought forward with the same effect as they had 
previously, i. e., as being in conflict; that of 1870 remaining 
an expression of the latest will of Congress. The face of the 
record (in the Revised Statutes) still shows as much as before 
(in the Statutes at Large) that the act of 1864 had been re- 
pealed, and therefore that its reproduction is an inadvertence. 

But it: is unnecessary to decide absolutely that the act of 
1870 repealed that of 1864. Tor, if the ad valorem tax men- 
tioned at the close of the language quoted by you from section 
2504 has been applicable to any importations since the passage 
of the act of 1870, it certainly has not been to an importation 
of a brandy which, when properly appraised, was worth no 
more than four dollars per gallon; which is the case of the 
brandy now in question. 

“/ The undervaluations to which, in practice, the penalty of 
20 per cent. has been applied have been, and for good reasons, 
such as were made in order to defraud the Government of 
revenue. This is not true of undervaluations of articles sub- 
ject to a specific tax, and therefore not of undervaluations of 
brandy in general; i. ¢., of any brandy, except such as, being 
under first proof, is also by appraisement worth more than 
four dollars per gallon” 

[ therefore answer the second question put by you in the 
negative. This, as L have before said, renders it unnecessary 
to say more about the first question. 

With great respect, your obedient servant, 
S. F. PHILLIPS, 
Solicitor-General. 
The SECRETARY OF THE TREASURY. 


Approved. 
CHAS, DEVENS. 


DISCHARGE FROM MILITARY SERVICE. 


In January, 1863, M., th:n colonel of a regiment of Wisconsin volunteers 
in the military service of the United States, was by order of the Presi- 
dent dismissed the service without trial. In October, 1863, the Presi- 
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dent issued the following instructions: ‘‘ Let the order dismissing 
Colonel M. be revoked, and he ordered to report to General Grant, as 
above advised, with the modification that the ordering a court-mar- 
tial be in the discretion of General Grant.” In November, 1863, these 
instructions were returned to the President by the Secretary of War, 
with the information that the restoration of M. to the command of the 
regiment, his suecessor having already been appointed and mustered 
in, was impracticable ; and the President took no further action in the 
case: Advised that it is not now competent to the Secretary of War to 
publish the said instructions of the President, and, in execution thereof, 
to grant M. an honorable discharge as of the date of the muster-in of 
his successor. 


DEPARTMENT OF JUSTICE, 
February 12, 1878. 


Siz: Yours of August 18, 1877, addressed to the Attorney- 
General, states the following case and questions : 

“Col. R. C. Murphy, of the Eight Regiment of Wisconsin 
Volunteers, on the 16th of January, 1863, was dismissed the 
military service of the United States without trial, by order 
of the President—Mr. Lincoln—upon the recommendation of 
Generals Halleck and Grant, under date of October 24, 1863. 
Mr. Lincoln directed that the order dismissing Colonel Mur- 
phy should be revoked. 

‘¢ These instructions were returned to the President by the 
Secretary of War, November 8, 1863, with the information 
that it was impracticable to restore Colonel Murphy to his 
commission inthe Army, inasmuch as his successor, appointed 
by the governor of Wisconsin, had been duly mustered into 
the service of the United States, and was then in command 
of the regiment. 

‘¢ Tt does not appear that Mr. Lincoln took any further ac- 
tion in the case. 

‘Tn this state of the facts, which are set forth more fully 
jin detail in the papers herewith submitted to you, I would 
solicit your opinion whether it is competent for the Secretary 
of War now to publish the last order of President Lincoln 
in the case, and in execution of that order to grant Colonel 
Murphy an honorable discharge as of the date of the muster- 
in of his successor, and whether, upon such action having 
been taken, he will be entitled to his pay for the interim 
between his dismissal and the date of his discharge?” &c. 
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By the papers submitted with your letter, it appears that 
the terms of the order made by President Lincoln were as 
follows: ‘‘Let the order dismissing Colonel Murphy be re- 
voked, and he ordered to report to General Grant, as above 
advised, (i. ¢., in a report made by Judge-Advocate-General 
Holt,) with the modification that the ordering a court-martial 
be in the discretion of General Grant.” 

It must be allowed, for the reason submitted by your pre- 
decessor, a8 above, that this order was and is a nullity; and 
it is to be added that neither in form nor substance is it one 
which a court, or any officer acting only judicially, 7. e., hav- 
ing no other power than that of interpretation, can separate 
into such parts as are valid and such as are invalid, and de- 
clare that upon its face its author is seen to have regarded 
the former as of chief importance, and the latter as not 
indispensable. A rule laid down as regards statutes, in 
Cootey on Constitutional Limitations, at page 178, is applica- 
ble: 

“If a statute attempts to accomplish two or more objects, 
and is void as to one, it may still be in every respect com- 
plete and valid as to the other. But if its purpose is to ac- 
complish a single object only, and some of its provisions are 
void, the whole must fail, unless sufficient remains to effect 
the object without the aid of the invalid portion. And if 
they are so mutually connected with and dependent on each 
other, as conditions, considerations, or compensations for 
each other, as to warrant the belief that the legislature in- 
tended them as a whole, and if all could not be carried into 
effect the legislature would not }:ass the residue independ- 
ently ; then, if some parts are unconstitutional, all the pro- 
visions which are thus dependent, conditional, or connected 
must fall with them.” 

. It is hardly necessary to say that this rule is equally appli- 
cable to every act of State, whether legislative or executive. 

President Lincoln has left nothing to guide an inquiry 
whether his purpose, as indicated in the order, underwent 
modification upon his being advised that as made it was in- 
valid, much less}'as to the character of that modification, 
and that itis his discretion alone that is now to be ascertained 
and executed. Itherefore conclude that such order cannot be 
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decomposed and modified, ex. gr., in the manner suggested by 
the terms of your questions. It would be a mere surmise to 
pronounce this or that element in the order the one chiefly 
intended by President Lincoln; and to carry such surmise 
into execution would be substantially to violate the rule of 
administration, which forbids a direct reversal or change of 
his will thereupon, as the same may be ascertained under the 
ordinary rules of interpretation. 

I have purposely omitted consideration of the question 
“whether in any case, and if so when, it is allowable to re- 
vive and execute a military order left in abeyance for so long 
a time as the above;” and I here cali attention to this omis- 
sion by way of caveat against such question being concluded 
by anything that I have said. 

I conclude therefore by submitting for your consideration 
negative answers to the questions which you have asked. 

Very respectfully, your obedient servant, 
S. F. PHILLIPS, 
Solicitor- General. 





The SECRETARY OF WAR. 
Approved. 
CHAS. DEVENS. 


» PRODUCE OF FISHERIES. 


The term ‘‘ fishery,” in the legal parlance of the United States and Great 
Britain, primarily denotes one of that class of objects of property known 
as things incorporeal; and such is its signification as used in article 21 
of the treaty of May 8, 1871, between those countries. 

Accordingly the phrase in that article, ‘‘produce of the fisheries of the 
United States, or of the Dominion of Canada, or of Prince Edward 
Island,” covers only the produce of incorporeal things so denominated 
belonging to those governments respectively. 

Canada and Prince Edward Island derive no right under the treaty to 
import into the United States free of duty fish, &c., caught by their 
subjects no matter where, nor do the United States derive thereunder 
a corresponding right against Canada and ‘Prince Edward Island. 


DEPARTMENT OF JUSTICE, 
March 8, 1878. 
Sir: I have considered the case stated in yours of the 2d 
instant, and herewith submit my opinion thereupon. 
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The communication made to you by the Secretary of the 
Treasury upon the 26th ultimo, a copy of which accompanies 
and is made the basis of your inquiry, is as follows: 

‘‘T have the honor to acknowledge the receipt of your let- 
ter of the 15th ultimo, in which you transmit a copy of a letter 
dated the 12th of December last, and accompanying papers, 
from Messrs. W. A. Wood & Co., of New York, which involve 
a construction of the 21st article of the treaty of May, 1871, 
between the United States and Great Britain. 

‘That article of the treaty provides that for the term of 
years mentioned in article 2:3, fish oil, and fish of all kinds, 
except fish of the inland lakes and of the rivers falling into 
them, and except fish preserved in oil, being the produce of 
the fisheries of the United States, or the Dominion of Canada, 
or Prince Edward Island, shall be admitted mto each coun- 
try, respectively, free of duty. | 

‘From the correspondence submitted, it appears that the 
Canadian authorities have excluded from free entry a lot of 
sperm oil, partly upon the ground that it was not the product 
of fish caught within the territorial limits of the United States, 
and that there are no whale fisheries which belong to the 
United States which do not equally belong to all nations of 
the world. 

‘As opposed to the construction thus given by the Cana- 
dian authorities it may be contended that the clause in the 
treaty referred to permits the free entry of fish and fish oil 
caught by vessels licensed by the respective governments to 
engage in the fishing trade irrespective of the locality of the 
catch. 

‘The free list of the Revised Statutes exempts from duty 
oil—spermaceti, whale, or other fish—of the American fish- 
eries, and all other articles the production of such fisheries, 
and under this provision of law the articles named, caught 
in any waters of the world .by American vessels licensed to 
engage in the fisheries, are exeinpt from ony: on arrival in 
in any port of the United States. 

“It is an open question, however, whether this rule neces- 
sarily applies in the construction of the treaty; and, inasmuch 
as this is the first case which has arisen involving a construc- 
tion of that clause of the treaty, it is respectfully suggested 
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that the question be referred to the Attorney-General for his 
opinion on the question of law involved. 

‘Should your Departinent see fit to adopt this course, [ 
will be obliged for a copy of the opinion which the Attorney- 

yeneral may give in the premises.” 

The word fishery orignally denoted, and in legal parlance 
in both the United States and Great Britain still generally 
denotes, one of that class of objects of property known as 
things incorporeal. Where it means, as sometimes it may, 
either a place for fishing or the business or pursuit of fishing, 
such exceptional signification is indicated by the context or 
some other circumstance. 

I apprehend accordingly that the meaning of the phrase 
produce of the fisheries of the United’ States in article 21 of 
the treaty referred to above, and so produce of the fisheries 
of the Dominion of Canada or of Prince Edward Island, is 
produce of incorporeal things, so denominated, belonging to 
those governments respectively, as contradistinguished from 
produce of any business of citizens of the United States or 
subjects of Canada or Prince Edward Island, carried on, not 
because of their rights as such citizens or subjects, but jure 
nature. Theexpression jure nature in this connection seems 
to be proper even although the business be licensed by the 
Government, for such license is merely a revenue regulation, 
and neither asserts nor confers any special iuterest in the 
business licensed. 

As I have said, such Is presumptively the extent of the term 
fishery, and in the treaty this presumption seems confirmed 
by the context. For in article 18 the meaning of “fishery” 
evidently is a certain thing belonging to the Dominion of 
Canada and of Prince Edward Island, and in article 19 1t 1s 
equally a certain thing belonging to the United States. The 
removal in article 21 of the terms in the preceding articles, 
contining the effect of the word fishery to certain bays, coasts, 
and parallels of latitude, whilst it extends such effect to all 
bays, coasts, Kc., leaves the quality of such word untouched ; 
i. é., contirms the presumption arising from the word itself 
that the contracting parties were stipulating in reference to 
some object of property. 

It is true that this view is one that is merely technical, but 
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it may be observed that the policy of the treaty seems to the 
same effect. That policy, so far as special, grows out of the 
territorial proximity of the parties. The condition of things 
which rendered mutual trespasses by fishermen of the several 
governments In a manner unavoidable has suggested mutual 
licenses, which in turn have given rise (to a certain extent) to 
mutual free trade in the produce of fisheries. But that liber- 
ality which would have suggested free trade as to certain 
articles of the produce of the industry and enterprise of" citi- 
zens of the several countries, no matter where exercised, is no- 
where suggested by the general objects and quid pro quos of 
the treaty. These.have a definite scope, the ordinary mean- 
ing of the word fishery first above given being icithin, and 
the other meaning mentioned in the above communication 
being without, that scope. 

To the same effect are the suggestions arising from a perusal 
of the free list in article 3 of the treaty with Great Britain of 
June, 1854. That list included many important products of 
Canada, Prince Edward Island, &c., besides those of jish, 
but required for all that they should be “the growth and prod- 
uce of the aforesaid British colonies or of the United States.” 

That treaty was duly terminated a few years since by a 
notice given by the United States, as provided therein. The 
treaty of 1871 renews a free trade as to only one class of the 
articles in the list of 1854. The words made use of as to that 
are not identical in the two treaties; but the change is not 
significant, or, at most, is ambiguous, and meanwhile the 
general context and subject-matter indicate that the purpose 
in each treaty as to the point under consideration was the 
same, such indication corresponding with the spirit In which 
the like provision in the treaty of 1854 had been terminated. 

The expression quoted by you from “the free list of the 
Revised Statutes” imposes for its own purposes upon the 
word fishery a special definition, but by all kuown rules of 
interpretation this definition extends no further. The gen- 
eral use of the word by the law-makers, ofticers, and writers 
of both the United States and Great Britain is, as I have 
already said, different. 

Upon the whole, it is my opinion that the United States 
did not intend by the treaty of 1871 to confer upon Canada 
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and Prince Edward Island a right to import into this coun- 
try, free of duty, fish, &c., caught by their subjects, no matter 
where; and, similarly, I am of opinion that they did not stip- 
ulate in their own behalf for a corresponding right as against 
those governments. 
Very respectfully, your obedient servant, 
S. F. PHILLIPS, 


Solicitor-General. 
The SECRETARY OF STATE. 


Approved. 
CHAS. DEVENS. 
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ABEYANCE OF OFFICE. 
See COLLECTOR OF CUsToms, 1, 2; SURVEYOR OF CUSTOMS. 


ABSENCE WITHOUT LEAVE. 
See DESERTION, 7. 


ACCOUNTS AND ACCOUNTING-OFFICERS. 

1. By the second section of the act of February 27, 1875, chap. 102, the 
allowauces to be admitted in favor of the railway companies set- 
tled with under that act are limited to the following subjects: 
First, payments made by them in eash; second, credits author- 
ized by the general course of the business regulations of the 
Departments for transportation performed; but no abatement or 
increase in the amount of either the one or the other is admissi- 
ble. Page 1. 

2. Sections 273 and 277 Rev. Stat. considered with reference to the 
relative duties of the Second Comptroller and the Auditor in the 
settlement of accounts; and held that every account falling within 
the scope of the latter section must undergo, successively, an ex- 
amination by the Auditor and an examination by the Comptroller 
—that the action of the Auditor is primary altogether, and not 
definitive; while the action of the Comptroller is wholly revisory, 
and final. 139. 

3. The word ‘‘settled,” as used in section 273, is equivalent in mean- 
ing to ‘‘finally acted upon.” Jbid. 

4. Where the Comptroller, on revision, does not concur in the action 
of the Auditor disallowing an account, but finds and admits a bal- 
ance arising thereon: or where he disagrees with the Auditor in 
allowing an account, and rejects it ; or increases or diminishes the 
balance reported by the Auditor in such account,—in any of these 
cases the account is by the action of the Comptroller tinally adjusted, 
and further action by the Auditor is not required. J bid. 

5. The purpose of section 191 Rev. Stat. is to declare the effect of the 
settlement of an account by the accounting-ofticers of the Treas- 
ury as regards the executive branch of the Government, not to 
define or explain the duties of those officers relative to the settle- 
ment itself; and the provisions thereof comprehend all balances 
arising upon settlement of accounts, which it becomes the duty 
of the Comptroller to certify to the heads of Departments. bid. 

6. Accordingly, where an account against the Government is disallowed 
by the Auditor, who in consequence reports no balance due thereon, 
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but transmits the account with his action to the Comptroller for 
‘revision, and the latter officer, upon examination, finds and ad- 
mits a balance due the claimant: Held (assuming the action of 
the Auditor and of the Comptroller to appear in due form) that 
nothing more remains to be done by either officer to complete the 
settlement of the account, but that the Comptroller should certify the 
balance which he finds and admits, accompanying his certificate 
with evidence of the action of the Auditor in the same matter. 140. 


. Where the Comptroller’s certificate is unaccompanied by the Audi- 


tor’s action, or does not affirmatively (by recital or otherwise) 
show that the account has been acted upon by the latter, the 
head of Department to whom the balance is certified shou]d with- 
hold his requisition for payment until satisfactory evidence on 
that point is produced. Ibid. 


. The action of the Auditor need not be incorporated in the certificate 


of the Comptroller, nor form part of the same document. Ibid. 


. Section 191 of the Revised Statutes is limited to cases where balances 


are found upon the settlement of accounts or claims, and certifi- 
cates thereof are transmitted to the head of the proper Depart- 
ment for his warrant or requisition; it does not extend to any 
case where no balance is certified, or where the whole account or 
claim is disallowed. 192. 

The prohibition in that section against changing or modifying 
balances certified by the Commissioner of Customs and the Comp- 
trollers of the Treasury does not apply to these ofticers. Ibid. 

The provision making their findings ‘conclusive upon the executive 
branch of the Government” signities only that such findings are 
not to be revisable by any other officer or officers of that branch 
of the Government. Ibid. 

Whether the Comptrollers and Commissioner are authorized to 
reopen settlements made by themselves or their predecessors in 
office depends upon considerations founded on the law as it 
stands independently of the said section; its provisions have no 
bearing on this subject. Ibid. 

It is not the duty of the accounting officers of the Treasury to 
require of claimants under the act of March 3, 13849, chap. 129 
(section 3483 Rev. Stat.), proof of loyalty. 652. 

See CLaIMs, 6, 7, 8; COMPENSATION, 1. 


ACTS OF FORMER ADMINISTRATION. 


See ADMINISTRATIVE PRACTICE, 1, 2. 


ADMINISTRATIVE PRACTICE. 


1. 


Where application was made to the Secretary of the Interior for a 
review of the action of his predecessor in office and of the Execu- 
tive in a case passed upon by them during the preceding admin- 
istration—the application resting solely upon the ground of 
alleged error in the construction of a statute: Adrised that the 
former action in the case cannot with propriety be reviewed. 208, 
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2. It is a settled rule of administrative practice that the official acts 
of a previous administration are to be considered by its successor 
as final, so far as the Executive is concerned. Ibid. 

3. Where an application was made to the Secretary of the Interior to 
review a decision of his predecessor, but it did not appear that 
any new facts in the case were presented, nor that any chan@e in 
the law had taken place since the decision was made: Held that 
the principle of res adjudicata applies, and advised that the former 
decision be adhered to. 315. 

See CLAIMS, 17; LANDS, PUBLIC, 4; Navy, 8. 


ADVERTISEMENT FOR PROPOSALS. 
See CONTRACT, 2, 3. 


ADVERTISEMENTS. 

1. Sections 853 and 854 Rev. Stat. (though modified by a proviso in the 
act of March 3, 1875, chap. 128, with respect to the advertisement 
of certain mail lettings) are still in force, without modification, 
with respect to advertising of the Treasury Department. Opinion 
of August 14, 1876, reaftirmed. 282. 

2. Section 5 of the act of July 12, 1876, chap. 680, providing for the 
publication of lists of property in arrears for taxes, does not 
authorize the Commissioners of the District of Columbia, in 
determining the ‘lowest bidder” for making such publication, 
to have regard to the circulation of each newspaper bidding. It 
is sufficient if the paper is a bona fide newspaper and there is 
nothing as to the amount of publicity which the notice may 
receive that will defeat the purpose of the legislature in requir- 
ing the advertisement. 324. 

3. The advertisement of the list of property in arrears for taxes, under 
section 5 of the act of July 12, 1876, chap. 180, would not be in 
conformity to the laws in force in the District of Columbia if 
made in a newspaper published on Sunday. 326. 

4. The provisions of that act must be construed in connection with 
the other statute law of the District, and they are not to be taken 
to repeal any part of the latter unless where necessarily repug- 
nant thereto. Ibid. 

5. In October, 1875, the Postmaster-General requested the publisher 
of a newspaper in Alabama to insert therein an advertisement 
of proposals for carrying the mail in that State, provided he 
would do it for a sum not exceeding $688.12. The advertisement 
was duly inserted, and the publisher claims therefor $1,992, the 
latter amount being agreeably to the rate fixed by the Clerk of 
the House of Representatives under section 3823 Rev. Stat.: Held 
that section 3941 Rev. Stat., and not section 3823 Rev. Stat., fur- 
nishes the law applicable to this case; that under the former of 
these sections the Postmaster-General had power to select the 
medium of advertising the proposals and to limit by agreement 
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the compensation therefor, and that the publisher is bound the 
same as he would be in an ordinary case of compliance with a 
request conditioned like the above, 527. 

6. The joint effect of sections 853 and 3826 Rev. Stat., as regards Gov- 
ernment advertisements in newspapers published in the District 

1 of Columbia, was to allow the compensation fixed by section 853, 
unless (under section 3826) that be more than is paid by private 
individuals for like services. But section 1 of the act of 1875, 
chap. 128, repeals section 3826 for every purpose connected with 
claims for such services. 594. 

7. Opinions of August 14, 1876, and May 21, 1877, upon the scope and 
effect of sections 853 and 854 Rev. Stat. in regard to Departmental 
advertising, reconsidered and reaffirmed. 633. 


ALIEN. 
See LANDs, PUBLIC, 1. 


APPEALS IN CUSTOMS CASES. 

1. An appeal to the Secretary of the Treasury, taken under section 
2931 or 2932 Rev. Stat., is determined, when the Secretary, hav- 
ing arrived at a conclusion either favorable or adverse to the 
appellant, makes known his decision to the official in his Depart- 
ment charged with the matter cf the appeal. 119. 

2. The Secretary is not bound to give notice of his decision to the 
appellant; the latter must inform himself thereof at his peril. 
Ibid. . 

3. Suit may be instituted by appellant without having first obtained 
a decision from the Secretary, if decision on his appeal is not made 
within the times specified in said sections. bid. 

4. The ninety days within which suit must be brought begin to run 
from the date of the decision, where the duties are paid before 
the decision, and from the date of payment where the duties are 
paid after the decision. bid. 


APPOINTMENT. 

1. The officers designated in section 2 of the act of March 3, 1875, chap. 
130, as ‘‘deputy comptroller,” ‘‘ deputy commissioner of customs,” 
‘‘deputy auditor,” and “deputy register,” should be appointed 
by the President, with the advice and consent of the Senate. 
Section 169 Revised Statutes does not give the head of the Treas- 
ury Department authority to appoint them. _ 3. 

2. That act creates in each of the bureaus referred to a new office, 
under the designation of ‘‘deputy comptroller,” &c., and tacitly 
abolishes the existing office of chief clerk therein; but it makes 
no provision on the subject of appointment to the newly-created 
offices. Ibid. 

3. The general rule deducible from article 2, section 2, of the Constitu- 
tion, is that the appointment to any office of the United States 
established by Congress must be made by the President, with 
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~? 


9, 


i. 


11. 


the concurrence of the Senate, unless it is otherwise provided in 
the Constitution or by legislative enactment. Ibid. (See infra, 
par. 11.) 

The President has power to fill, by temporary appointment, in a 
recess of the Senate, a vacancy then existing which occurred 
during the next preceding session ofthat body. 207. 


. The provision in the act of March 3, 1857, chap. 108, which au- 


_ thorized the appointment of an additional appraiser-general (who 
was assigned to duty at the port of New Orleans), was repealed 
by force of section 5596 Rev. Stat. 260. 


. Sections 2726 and 27286 Rev. Stat. do not, by implication, authorize 


the appointment of a general appraiser, in addition to the nuin- 
ber authorized by section 260" Rev. Stat. Zbid. 


. Accordingly no authority of law exists for continuing the oftice of 


general appraiser at New Orleans. Ibid. 


. There is no authority of law for the appointment of a deputy collec- 


tor, deputy naval officer, and deputy surveyor at the port of New 
York without compensation, and then appointing such officers 
clerks at a larger compensation than that affixed by law to the 

' positions of deputy collector, deputy naval officer, and deputy 
surveyor at that port. 226. 

A special deputy (without compensation as such) constituted by the 
haval officer at the port of New York, under section 2632 Rev. 
Stat., to perform the duties of the latter in cases of occasional 
and necessary absence or of sickness, may at the same time De 
appointed to a clerkship in the office of such naval ofticer, and 
be allowed, under section 2745 Rey. Stat., a compensation for his 
services as clerk greater in amount than that affixed by law to 
the permanent office of deputy naval officer at the same port, 
provided it do not exceed the rate usually paid for similar serv- 
ices. This case distinguished from the cases considered in the 
opinion of June 4, 1877. 355. 

The provision in section 2 of the aet of July 27, 12866, chap. 234, 
viving the Secretary of the Treasury authority to appoint assist- 
ant appraisers for the port of New York, is impliedly repealed by 
section 2536 Rev. Stat., under which latter section the appoint- 
ment of those ofticers is in future to be made by the President 
with the advice and consent of the Senate. 449. 

In the absence of a statutory provision to the contrary, the appoint- 
ment of any officer of the United States devolves upon the Presi- 
dent with the concurrence of the Senate. Jbid. (See supra, 
par. 3.) 


AVPPRAISER-GENERAL AT NEW ORLEANS. 


See APPOINIMENT, 93, 6, 7. 


APPROPRIATIONS. 
1. The proviso in the Army apprepriation act of March 3, 1875, chap. 


133, viz, “That no part of this sum shall be paid for the use of 
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any patent process for the preservation of cloth from moth or 
mildew,” does not forbid the application of any pateut process to 
the preservation of clothing where the use of the same may be 
obtained without paying or incurring any obligation to pay 
therefor. 37. 

2, The appropriation referred to may accordingly be employed in ap- 
plying the Cowles process, if its use can be had without charge. 
Ibid. 

3. The appropriation made by the act of March 3, 1277, chap. 105, to pay 
the amount due to inail contractors ‘for mail service performed” 
in certain Southern States before the war of the rebellion, is not 
applicable to the payment of a claim for one month’s' additional 
pay to which a contractor became entitled by his contract where 
the same was arbitrarily termninated by the Government, such 
claim being in the nature of a claim for liquidated damages, 
328. 

4, The provision in the act of August 15, 1876, chap. 289, making 
appropriations for the Indian Departinent for the year ending 
June 30, 1877, namely, ‘‘ That amounts now due employees for 
year ending June 30, 1876, may be paid out of unexpended 
balance of the incidental fund of said year,” considered in con- 
nection with section 3682 Rev. Stat., and held that under that 
provision amounts due for clerical or official services in the 
Indian service for the year ending June 30, 1876, may be paid 
out of the unexpended balance of the incidental fund of the 
Indian service for the same year. 434. 

5. The term ‘‘employees,” as used in the same provision, was meant 
to include all those who performed services in any capacity in 
the Indian service during the year ending June 30, 1876, whose 

. employment was authorized by law, and whose compensation 

remained unpaid at the date of the act of August 15, 1876. J bid, 


ARMY. 

1. The proriso in section 2 of the act of March 3, 1275, chap. 178, 
namely, ‘‘ That no part of the foregoing act shall apply to those 
officers [i. e., ofticers of the Army theretofore retired by reason of 
disability arising from wounds received in action] who * * * 
has an arm or leg, permanently disabled by reason of resection, 
on account of wounds,” &c., construed. 2&3. 

2, The word ‘‘resection” is a surgical term, signifying the removal by 
excision of dead or diseased bone—more especially the removal 
of such hone, in that way, from the articular extremities or the 
unconsolidated extremities of fractured bones. J bid. 

3. In order to bring a case within the terms of so much of the proviso 
as is above quoted, the essential cirenmstances required are: (1) 

: i previous wound, causing some portion of the bone to become 
diseased or dead ; (2) thereby necessitating a cutting off and re- 
moval of the dead or diseased part, which is accomplished ; (3) 
whereby the limb is permanently disabled. Ibid. 
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4. It is sufficient if the disability is in part approximately attributable 


dD. 
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§© 


10. 


il. 


to the resection, though this be proportionately less than what is 
due to other contributory causes. Ibid. 


Where an officer was permanently disabled of a limb mainly from 


the effects of a wound received in battle, and a doubt exists 
whether part of the disability, at least, was not caused by a 
resection on account of the wound: Held that the officer is en- 
titled to the benefit of the doubt, upon the ground that the 
law of 1875, operating as it does to take away rights previously 
granted by law, should not be made to affect those as to whom 
its application is doubtful. Jbid. 


On the 15th of December, 1870, P.,a captain of cavalry was dis- 


charged from service, at his own request, under section 3 of the 
act of July 15, 1870, chap. 294, receiving a year’s pay and allow- 
ances. On the 19th of May, 1876, he was appointed a second 
lieutenant of infantry: Held that the provisions of the second 
section of the act of March 3, 1875, chap. 159, do not apply ; and 
accordingly that P. is not required to refund the pay and allow- 
ances mentioned, 177. 


. Section 2 of the act of 1875 is limited to those who were mustered 


out as “‘supernumerary officers” under section 12 of the act of 1870, 
and who subsequently to the act of 1875 are reappointed. Ibid. 


. A partial resection of an arm or leg on account of wounds received 


in battle, where the operation is followed by permanent disability 
of the limb, and the disability is partly owing to such opera- 
tion, suffices to bring a case within the proviso of the second sec- 
tion of the act of March 3, 1875, chap. 178. 199. 


Congress adjourned March 3, 1877, without providing for the pay- 


inent of the Army subsequent to June 30 of that year. Inquiry 
being made whether, if the necessary funds can be furnished by 
individual contribution, they can properly be used for that pur- 
pose, and the Army thus supported until the next session of Con- 
gress: Advised (after reviewing the constitutional and legislative 
provisions bearing on the subject) that this means of paying the 
Army cannot properly be employed by the President. 209. 


Sections 3679 and 3732 Rev. Stat. should be construed together. 


The latter section authorizes the heads of the War and Navy 
Departments, in the absence of appropriations, to purchase or 
contract for clothing, subsistence, forage, fuel, quarters, or trans- 
portation, not exceeding the necessities of the current year; such 
contracts are not within the prohibition of the former section. 
Ibid. 


A retired officer of the Army does not vacate his commission by ac- 


cepting a civil office, unless it be an office in the diplomatic or 
consular service, in which latter case he is to be regarded as 
having resigned his place in the Army. From the general law 
applicable to such case (contained in section 1223 Rey. Stat.), a 
certain class of retired officers deacribed in the act of March 3. 
1875, chap. 178, are excepted. 3v@, | 
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12. He is not precluded from holding a civil office that does not belong 
to the diplomatic or consular service. bid. 

13. H., an assistant quartermaster (whose cominission is junior to the 
comnissions of twenty-two other assistant quartermasters), hav- 
ing served as an assistant quartermaster of volunteers from June 
9, 12862, to March 22, 1867, and from the latter date as an assistant 
quartermaster in the Regular Army under his present commission, 
cjJaimed to be entitled to promotion to the grade of major in 
the Quartermaster’s Department on account of fonrteen years’ 
continuous service. An obstacle to immediate promotion being 
presented by section 4 of the act of March 3, 1875, chap. 126, the 
question is whether H. is entitled to be promoted upon the next 
happening of a vacancy in said grade, the provisions of that sec- 
tion not being in the way: Held (1) that he is not so entitled on 
the ground of continuous service; (2) that under existing law 
the right to promotion, in case of such vacancy, would be gov- 
erned by seniority of commission, irrespective of the past service 
of the officer. 330. 

14. An order which relieves a soldier from duty in his company, but 
requires him to immediately report for duty in another branch of 
the military service, is not a furlough (though it be so styled in 
the order), but 1s essentially a detail for other duty, and must be 
treated as such. 362. 

15. The Secretary of War can release a soldier from his contract of en- 
listment by a discharge, but has no power to suspend it, even 
with the soldier’s consent. bid. 

16. In 1870, B., a retired officer of the Army, was appointed to and ac- 
cepted the oftice of consul-general at London. Since his appoint- 
ment his name has been borne on the Army Register as a retired 
ofticer, but he has not received pay as such. He is not of the 
class of retired ofticers described in the first proviso of section 2 of 
the act of March 3, 1875, chap. 178: Held, upon consideration of 
the provisions of sections 1094 and 1223 Rev. Stat. (the latter 
section embodying so much of section 2, act of March 30, 1868, 
chap. 38, as related to officers of the Army), together with sec- 
tion 2 of the act of 1875 aforesaid, that B. has ceased to be a re- 
tired ofticer of the Army by effect of the statutory provision em- 
bodied in said section 1223, and that his name cannot legally be 
continued on the retired list. 407. 

17. Agreeably to the intent of Congress, the clause in the second section i 
of the act of March 3, 1875, referring to the provisions of section 7 
2 of the act of March 30, 1868, must be deemed to limit the opera- | 
tion of section 1223 Rev. Stat. Ibid. 

18. The words “‘every such officer,” as used in the first proviso of sec- 
tion 2 of the act of 1875, cover all retired officers who are in- 
cluded within the preceding part of the same proviso, but do not 
apply to others. Jbid. | 

19. The provision in the second clause of paragraph 5, Army Regula- 
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tious of 1863, for determining the rank of officers of different regi- 
ments or corps whose commissions ave of the same date and grade, 
Which reads: ‘2d. By former rank and service in the Army or 
Marine Corps,” considered and construed. 410. 

240. The word ‘‘Army,” as there employed, is to be understood as embrac- 
ing the entire military forces of the United States, whether regu- 
lar or volunteer. J bid. 

21. The word “service” does not mean service in all capacities, but 
service in the former rank 3 i. ¢., as a@ commissioned offieer. 411. 

Ww. Accordingly, where the former service of two officers was in ditfer- 

ent grades (whether in the reguiar or volunteer army), the one 
who served in the higher grade is entitled to the superior rank ; 
where both oftieers hold the same erade, the one who served the 
longer in that grade is to be preferred. / bid. 

. The position of trustee of the Cincinnati Southern Railway—the 
duties which appertain to it being defined by certain acts of the 
Ohio legislature, and appointments thereto and removals there- 
from being made by the judges of the superior court of the city 
of Cincinnati, by which court the compensation of the trustee is 

itlso tixed—is a civil ofice within the meaning of section 1222 
Rev. Stat., and, therefore, upon acceptance of an appointment 
to such trusteeship by an officer of the Army his commission 
in the Army would become vacated. 551. 

%4. In January, 1863, M., then colonel of a regiment of Wiseonsin vol- 
unteers in the military service of the United States, was by order . 
of the President dismissed the service without trial. In October, 
1263, the President issued the following instructions : ‘ Let the 
order disinissing Colonel M. be revoked, and he ordered to report 
to General Grant, as above advised, with the modification 
that the ordering a court-martial be in the discretion of General 
Grant.” In November, 1863, these instructions were returned to 
the President by the Secretary of War, with the information that 
the restoration of M. to the command of the regiment, his success- 
or having already been appointed and mustered in, was imprac- 
ticable; and the President took no further action in the case. 
Advised that it is not now competent to the Secretary of War to 
publish the said instructions of the President, and, in execution 
thereof, to grant M. an honorable discharge as of the date of the 
muster-in of lis successor. 652. 

See INDIAN TERRITORY; MILITARY ACADEMY; RESIGNATION, 3, 43 
TRAVELING ALLOWANCES, 4, 53 WITNESS. 
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ARTICLES FOR THE GOVERNMENT OF THE NAVY. 
See NavaL ACADEMY, 2; Navy, L. 

ARTICLES OF WAR. 
See DESERTION, 1, 5. 


ASSIGNMENT. 
See CONTRACT 12; Pay ACCOUNTS OF ARMY OFFICERS, 2. 
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ASSISTANT APPRAISERS AT NEW YORK. 
See APPOINTMENT, 10, 11. 


ASSISTANT U. S. ATTORNEY. 
See COMPENSATION, & 


ATTORNEY-GENERATL. 

1. The Attorney-General is not authorized to give an official opinion 
in response to a call from the head of a Department, though the 
call is made at the request of a committee of Congress, where 
the question proposed does not arise in the adininistration of such 
Department. 138. 

2. The Attorney-General is not authorized, by the law creating and 
defining his oftice, to give legal opinions at the call of either 
House of Congress or of Congress itself. His duty to rendersuach 
opinions is limited to calls from the President and heads of De- 
partments. 475. 

3. The Attorney-General cannot with propriety give an official opinion 
to the head of a Department upon the question whether it is ex- 
pedient for him to prosecute’an appeal in a matter of public in- 
terest pending before another Department. 574. 


BANKRUPTCY. 
Bankruptcy proceedings against members of a partnership individ- 
ually do not affect relations between such partnership and its 
creditors or debtors, 2, 


BANKS AND BANKERS. 
See INTERNAL REVENUE, 4, 5, &. 


BIDDLE MANUFACTURING COMPANY CASE, 
Former opinion ino this ease referred to (see opinion of August 2, 
1X75), and tor reasons stated advised that payment of the claim 
be suspended for a reasonable time, say thirty days, 34. 
See BANKRUPTCY. 


BLANK MANIFESTS AND CLEARANCES. 
See Customs Laws, 29. 


BOND. 

1. A bond which accompanies a proposal for carrying the mail, though 
actually sined by the parties thereto in one of the States, is to be 
regarded as made at Washington, the intended place of delivery. 
471. 

2. Henee, where a married woman is on sueh a bond as a surety for her 
husband, her capacity to enter into the contract for suretyship 
and thereby to subject her separate property to Hability, must be 
determined by the laws of the District of Columbia. bid. 

3. Under the laws of the District, a married woman cannot thlius bind 
her separate property.  Jbdid. 

See OFFICIAL BOND. 
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BONDS OF THE UNITED STATES. 

lL. The provision in the act of July 14, 1370, chap. 256, requiring bonds 
issued thereunder to be made “ redeemable in coin of the present 
standard value,” does not authorize the Secretary of the Treasury 
to stipulate in the body of the bond that it shall be redeemed in 
coin of the standard value existing at the date of the issue of the 
bond. 233, 

. The word *‘ present,” in that provision, refers to the date of the 
act; and the bond cannot be made otherwise redeemable than in 
coin of standard value at the date of the act.  Jbid. 

3. Section 3702 Rev. Stat. does not authorize relief to be given in the 
case of coupons destroyed or defaced after their separation from 
the bonds to which they were attached. Its provisions apply 
solely to destroyed or defaced interest-bearing bonds, 438. 

4. Coupons, whilst remaining attached to the bonds with which they 
were issued, are to be regarded as parts thereof, and, if then de- 
faced or destroyed, the case would fall within the section as one 
of partial defacement or destruction of the bond. But they lose 
that character after being detached.  /bid. 

2. Where satisfactory proof is furnished that a registered bond, called 
in for redemption, has been lost, payment thereof may be made 
upon a bond of indemnity being given by the owner in conform- 
itv with the requirements of section 3705 Rev. Stat. 468, 
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BOUNTY. | 

The heirs or legal representatives of deceased colored soldiers en- 
listed during the rebellion, and borne on the rolls as slaves, 
are, by virtue of the act of Mareh 3, 1873. chap. 262 (section 
4723 Rev. Stat.), entitled to bounty; the effect of that statute 
being to extend the provisions of the bounty acts alike to all 
colored soldiers, whatever their former status might have been. 
474. 


BOUNTY-LAND CLAIMS. 
The prohibition contained in the joint resolution of March 2, 1867 
(the provisions of which are embodied in section 3420 Rev. Stat.) 
is applicable to claims for bounty land; the intent of Congress 
being to include therein all manner of claims and demands—not 
only pecuniary, but other claims as we'll, 450, 


CADET. 
See NAVAL ACADEMY, 1, 2, 3. 


CANAL-BOATS. 
See ENROLLMENT AND LICENSE O° VESSELS, 1, 2, 3. 


CARPET WOOLS. 
See Customs Laws, 9, 10. 


CARRIAGES. 
See Customs Laws, 12, 16. 
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CENTENNIAL EXHIBITION. 
See APPROPRIATIONS, 3; OFFICER. 


CHECKS OF DISBURSING OFFICERS. 
See DISBURSING OFFICERS, 1, 2. 


CHICORY ROOT. 
See Customs Laws, 25. 


CHORPENNING CASE. 
See CLAIMS, 1, 2, 3. (See, also, Note, p. 26.) 


CIGAR- 


BOXES. 


See INTERNAL REVENUE, 13. 


CITIZENSHIP. 


1. S., a Prussian subject by birth, became naturalized in the United 


eu aN 


States in 1854, About five years afterwards he returned to Ger- 
many with his family, in which was a son, four years old, born 
in the United States, and became domiciled at Weisbaden, where 
both father and son have since continuously resided. The son, 
who is now twenty years of age, having been called upon by the 
German Government to report for military duty, S. invokes the 
intervention of the United States legation at Berlin, on the 
ground that hisson is by birth an American citizen, but declines, 
in behalf of the son, to give any assurance of intention on the 
part of the latter to return to the United States within a reason- 
able time and assuine his duties as a citizen: Held (1) that, under 
article 4 of the treaty of 1868 with North Germany, the father 
must be deemed to have abandoned his American citizenship, 
and to have resumed the German nationality; (2) that the son 
being a minor, acquired under the law of Germany the nationality 
of his father, but did not thereby lose his American nationality ; 
(3) that upon attaining his majority the son may, at his own 
election, return and take the nationality of his birth or retain 
the German nationality acquired through his father; (4) yet 
that during his minority, and while domiciled with the father in 
Germany, he cannot rightfully claim exemption froin military 
duty there, cldrised, therefore, that the case presented does not 
call for interference onthe part of the American Government. 15. 
Spanish subject by birth was naturalized in the United States 
in Feburary, 1876, and thereupon his son, aged twenty, who was 
born in the island of Cuba, applied to the State Department for 
a passport, stating that he had resided in the United States for 
five years, but that it was his intention to reside in the country 
of his nativity and engage in business there: Held that the son, 
being a minor at the time of the naturalization of lus father. 
must be considered a citizen of the United States within the 
meaning of section 2172 Rev. Stat., and that no ground exists 
for withholding the issue ofa passport to him on the score of na- 


INDEX. 679 


CITIZENSHIP—Continued. 
tionality. Held, further, that the circumstance that he intends 
to return to and reside in the country of his birth does not make 
him less entitled to a passport than if his intended destination were 
elsewhere. 114. 

3. The laws of the United States authorize the issue of passports to 
all citizens thereof, without distinction, whether native-born or 

~ naturalized. Tbid. 

4, Accordingly, when a naturalized citizen applies for a passport, 
though with a view to traveling or residing in the country of 
his former nationality, his right to have the passport issued to 
him is just as obligatory upon the State Department as if he were 
a native-born citizen intending to go to the same country. Ibid. 

5. An alien woman married F., a naturalized citizen and resident of 
the United States, who died in 1860. In 1862 she married D’A., 
an alien, who was domiciled in the United States, but who sub- 
sequently died without becoming a citizen thereof. She claims, 
under section 2 of the act of March 3, 1871, chap. 116, compensa- 
tion for her separate property taken during the lifetime of her 
second husband: Held that by virtue of the provision of the 
statute embodied in section 1994 Rev. Stat., the claimant upon 
her first marriage acquired a permanent status of citizenship, 
which could be lost only as in the case of other citizens; that 
this status was not affected by her subsequent marriage; and 
that she is a citizen of the United States within the meaning of 
section 2 of said act. 599. 


CIVIL OFFICE, ACCEPTANCE OF BY ARMY OFFICER. 
See ARMY, 23. 


CLAIMS. 

1, The award made by the Postmaster-General in favor of George 
Chorpenning, December 23, 1870, under the joint resolution of 
July 15, 1870, was not in its nature binding upon the United 
States until paid, and might be rendered null by the action of 
Congress at any time prior to its payment. 19. 

~2. Congress having, before payment thereof, by joint resolution of 

February 9, 1871, repealed the joint resolution of 1870, under 
which the Postmaster-General had acted, and by subsequent acts 
(see 16 Stat., 519, 572: 17 Stat., 82) forbidden payment to be 
made out of appropriations under control of the Post-Office 
Department, the award thereupon ceased to have any efficacy. 
Ibid. (See, also, Note, p. 26.) 

3. It does not now constitute a valid foundation of claim, and an 
action would not be maintainable thereon. bid. 

4. By the act of February 18, 1875, chap. 80, which amends the 
Revised Statutes by adding after section 300 * * * section 
300 B,” the Commissary -General is authorized to examine claims 
submitted by loyal citizens of the State of Tennessee, and of the 
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or 


10. 


11. 


12. 


13. 


counties of Berkeley and Jetferson, West Virginia, forsubsistence 
stores taken or received during the rebellion. 35. 


. It is not material whether the actual presentation of such claims to 


him occurred before or after the adoption of that act. Ibid. 


. It ig not competent to the Third Auditor and Second Comptroller 


of the Treasury to adjust a claim for alleged loss or damage aris- 
ing on breach of a contract wherein the government undertook 
to furnish the claimant with transportation ‘‘ for men and ani- 
mals employed for the work, also for the necessary subsistence, 
forage, materials, machinery, and tools.” 39. 


. The authority of those officers to settle claims or accounts of any 


kind against the United States is derivable solely from legisla- 
tive enactment. Ibid. 


. The statutory provisions conferring upon them authority in that 


regard reviewed; and held that the authority so conferred 
does not extend to the settlement of any claims or accounts for 
compensation for damages (whether the damages were sustained 
by the loss of property or otherwise) other than such as are of 
the classes specifically described in those provisions. Jbid. 

To satisfy the requirement of the statute which makes “the loyalty 
of the claimant” an essential element in a claim presented under 
the act of July 4, 1864, chap. 240, in order to warrant a recom- 
mendation for settlement thereof, proof of a pardon is sufficient. 
60. 

Under section 7 of the act of March 2, 1867, chap. 169, and section 
39 of the act of June 6, 1872, chap. 315, also the appropriation 
act of March 3, 1875, chap. 129, John D. Sanborn is entitled to 
such sums only as the Commissioner of Internal Revenue (within 
the limit of the appropriation) has agreed to pay, and the pay- 
ment whereof is approved by the Secretary of the Treasury, for 
services of the following description, viz: ‘‘ For detecting and 
bringing to trial and punishment persons guilty of violating the 
internar-revenue laws, or conniving at the same, in cases where 
such expenses are not otherwise provided by law.” 88. 

The independent action of each of those officers (the Commissioner 
and the Secretary) is necessary to warrant payment; neither can 
delegate to the other his powers. bid. 

Previous to the act of June 22, 1870, chap. 150 (sections 363-366 
Rev. Stat.), C. & W. were retained, with the approbation of 
the Solicitor of the Treasury, to defend certain suits brought 
against R., formerly collector of the port of New York, for acts 
done by him officially. Services were rendered under this 
retainer between September, 1273, and April, 1875, which 
remain unpaid for: Held that the Treasury Departinent is 
authorized to settle and pay the claim for these services. 168, 

In June, 1835, a steamboat was chartered by the Government to 
run on the Chattahoochee and Apalachicola Rivers, the manage- 
ment of the craft being left in charge of the owners. While 
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under charter it was accidentally lost by fire: Held that the 
boat was not in the military service, within the meaning of sec- 
tion 2 of the act of March 3, 1349, chap. 129, as amended by sec- 
tion 5 of the act of March 3, 1863, chap. 78, and that the United 
States incurred no liability for the loss. 205. 

14. In February, 1861, and previously, G. had a contract (with the 
usual provision for one month’s pay where service is discontinued ) 
for carrying the mail on route 8076 from San Antonio to Los 
Angeles, via E] Paso, which was by an order of the Postmaster- 
General issued on the 16th of March, 1861, in pursuance of the 
act of February 27, 1861, chap. 57, extended until June, 1865. 
Subsequently, on the 30th of May, 1861, the Postimaster-General 
issued an order (under the act of February 28, 1861, chap. 61) 
discontinuing the service between San Antonio and El Paso until 
it could be safely restored. In 1263 the Post-Oftice Department 
declined to make an allowance for discontinuance of service on 
this part of the route, for the reason that it ‘‘ stands in the same 
eategory with the mass of Southern mail contracts, and must 
await whatever action is taken on them”: Held (1) that this 
was not a final adjudication upon the claim for one month’s pay 
for said discontinuance, but amounted only to a postponement of 
its consideration, and that the Department is not precluded 
thereby from now passing upon the claim; (2) that thongh the 
aetion of the Postmaster-General in discontinuing the service 
was taken under the act of February 28, 1861, the contractor is 
nevertheless entitled to theone month’s pay by virtue of his con- 
tract, agreeably to the law as laid down in the case of Reeside vs. 
United States (8 Wall., 33). 364. 

15. The Continental Bank-Note Company of New York contracted to 
furnish and deliver tothe Post-Oftice Department for the term of 
four years, commencing May 1, 1873, all the adhesive postage 
stamps which might be required by the Departinent, and agreed 
to keep on hand at all times a stock of stamps sufticient to meet 
all orders of the Department. For the stamps delivered in pur- 
suance of the agreement the company were to be paid at a cer- 
tain rate per thousand, which was to be ‘fall compensation for 
everything required to be done or furnished ” under the contract. 
On the 24th of April, 1377, just before the contract expired, a 
uew agreement was made with same company, to commence 
on May 1, 1877, by which the stamps were to be furnished at a 
lower rate. At the expiration of the first contract a surplus 
stock of stamps remained on the company’s hands, which were 
delivered in fulfillment of orders under the second contract, and 
for which the eompany claims an allowance at: the rate fixed in 
the first contract: Held thatthe claim is inadmissible, and that the 
company should only be paid therefor according to the rate fixed 
in the second contract. 3382. 

16. The Chesapeake and Ohio Railroad Company, being under no obli- 
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gation by contract or otherwise to convey the mail from Char- 
lottesville to the University of Virginia (at which point the 
company several years ago discontinued its station, and has since 
declined there to receive or deliver passengers, freight, or inails), 
is entitled to the sum of $1,850, withheld from its pay as a mail 
carrier to defray the expense of that service. 397. 


17. Soon after the passage of the act of May 18, 1872, chap. 172, H. 


filed in the Treasury Department, under the fifth section of that 
act, a claim for the proceeds of 2,835 bales of cotton. In March, 
1875, the then Secretary of the Treasury (Bristow) finally acted 
thereon, allowing the claimant a certain sum as the proceeds ot 
104 bales, and formally rejecting the remainder of the claim. 
Subsequently the claimant made application to the next succeed- 
ing Secretary (Morrill) for a reopening of the case, which was 
denied. Application for a reopening being again made, upon 
substantially the same grounds as before: Held that the decision 
heretofore made by the Treasury Department upon the claim 
cannot legally and with propriety be reopened by the present 
Secretary. 


18. In the deterinination of questions, whether of law or fact, arising 


upon claims filed under said section, the judgment of the Secre- 
tary is not subject to direction or control; he acts independently, 
even of the Executive, 


19. In the matter of the claim of the Burlington and Missouri River 


Railroad Company of Nebraska, for military transportation: 
Advised (after review of the act of May 15, 1856, chap. 28; sec- 
tions 12, 19, and 20 of the act of July 2, 1864, chap. 216; section 
6 act of July 1, 1262, chap. 120; and joint resolution of April 10, 
1869, which relate to the establishment of the road in Nebraska; 
and upon consideration of the provisions of the acts of June 16 
and 22, 1374, and of March. 3, 1875, forbidding the payment of mil- 
itary transportation to a certain class of railroads), that payment 
be withbeld from the company until its right thereto is judicially 
established, 458. 


20. C. and F. borrowed from W. a flat-boat, to use in repairing a 


dredge-boat belonging to the United States, employed in improv- 
ing the Ohio River. By direction of a subordinate officer of en- 
gineers the flat-boat was used in removing a wreck, the removal 
of which had been ordered by the engineer officer in charge of 
the Ohio River improvement, who, however, did not direct the flat- 
hoat to be so used. W. subsequently brought suit against C. 
and F. for this unauthorized use of his property, and recovered 


judgment against C., the amount of which F. (being on the 


bail-bond of C.) was ultimately compelled to pay. F. claims 
reimbursement of the amount from the Government: Held that 
the payment by F. was in satisfaction of damages recovered for 
aprivate boat, in respect to which the United States was under 
no liability whatever; and that, even if it were a valid claim, 
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it is not within the scope of the appropriation for the Ohio 
River improvement. 487. 

21. The act of February 21, 1857, chap. 57, does not forbid the settle- 
ment of a claim for the use and occupation of real estate by the 
military authorities or troops of the United States after the ter- 
nunation of the war for the suppression of the rebellion, though 
such use and occupation may have commenced during the war 
and continued down to the period covered by the claim. 572. 

22, An alien woman married F., a naturalized citizen and resident of 
the United States, who died in 1860. In 1262 she married D'A., 
an alien, who was domiciled in the United States, but who sub- 
sequently died without becoming a citizen thereof. She claims, 
under section 2 of the act of March 3, 1871, chap. 116, compensa- 
tion for her separate property taken during the lifetime of her 
second husband: Held that by virtue of the provision of the 
statute embodie:l in section 1994 Rev. Stat.. the claimant upon 
her first marriage acquired a permanent status of citizenship, 
which could be lost only as in the case of other citizens; that this 
status was not affected by her subsequent marriage; and that 
she is a citizen of the United States within the meaning of sec- 
tion 2 of said act. 599. 

23. Jhe aet of March 3, 1877, chap. 106, made an appropriation in 
these terms: “ For payment of amounts certified to be due by the 
accounting ofticers of the Treasury Department for transportation 
of the Army, being for the service of the fiscal year 1¢71 and prior 
vears,” &c. Amony the “amounts certified” was an amount 
found due on settlement of a claim of the State of Kentueky “for 
the use and oceupation by the Army of the United States of the 
slackwater navigation of the Green and Big Barren Rivers from 
November 1, 1861, to June 30. 1865”: Held (1) that the claim of 
the State is within said appropriation; (2) that it is not trans- 
nussible to the Court of Claims under section 1063 Rev. Stat.; (3) 
that the Secretary of War, to whom the ameunt was certified, is 
bound under section 191 Rey. Stat. to issue his requisition for 
payment thereof, without regard to his own view of the merits, 
unless there be “any facts" which in his judgment affect the 
correctness of the balance: in this case he is authorized, before 
signing the requisition, to submit the facets to the Comptroller ; 
(4) upon such submission, the decision of the Comptroller is 
‘final and conclusive.” 626. 


CLARK THREAD COMPANY CASE, RULING LIN, 
See CUSTOMS LAWS. 27. 

CLEARANCE OF VESSELS. 
See Customs LAws, 19, 

COANT SURVEY SERVICE, ALLOWANCES ON, 


The additional allowances for subsistence provided for by section 
4682 Rey. Stat. can legally be made to ofticers of the Army or 
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COAST SURVEY SERVICE, ALLOWANCES ON—Contiu 
Navy while employed on coast-survey serviee. Such allowances 
are not within the prohibition made by the final clause of section 
4624 Rey. Stat. 283. 


COLLECTOR OF CUSTOMS. 

1. Where the ottice of collector of customs isin “ abeyance,” the duties 
thereof, whilst it remains in abeyance, may lawfully be per- 
formed by his special deputy, if there be one; if there be no such 
deputy, then by the naval officer, an1 so on, as provided in sec- 
tion 2625 Rev. Stat., in the order there named. 

2. The authority to exercise the duties of th» office in that case is, 
however, not imparted by section 2625, but by section 1769 Rev. 
Stat., within the terms of which latter section the above-named 
otticers (in the order referred to) come, agreeably to the constriuc- 
tion given. bid. 


COMMISSIONER OF PATENTS. 
See CONTRACT, 27, SL, 32. 


COMMISSIONER OF THE GENERAL LAND OFFICE, 
See LANDS, PUBLIe, 2. 


COMMISSIONERS OF THE DISTRICT OF COLUMBIA. 
See DISTRICT OF COLUMBIA, 1, 2; ADVERTISEMENTS, 2. 


COMPENSATION. 

1. Under the provision in the act of March 3, 1875, chap. 131, which 
reads, ‘* To enable the Secretary of the Treasury to pay Robert 
ID). Lacey, late captain and quartermaster,” a certain sum, “as 
the amount due him as arrearages of pay while on duty and prior 
to his final discharge,” the settlement should take the course 
appropriate to an account acerning in the Treasury Department, 
and payment be made by the Secretary of the Treasury without 
a requisition from the Secretary of War. 45. 

2, Where a special agent of the Post-Otice Departm:nt, in receipt of 
a fixed compensation, performed servic3s as a deputy marshal: 
Held (upon consideration of section 1765 Rev. Stat.) that he can- 
not be allowed, in respect of such services, anything beyond act- 
ual erpenses Incurred. 71. 

3. Special agents employed by the Postmaster-General under section 
4017 Rev. Stat., are entitled to an allowance for traveling and 
incidental expenses, within the limit there prescribed, only while 
they are actually employed in the service. 75. 

4, The provision in section 4017 Rev. Stat., for traveling and inciden- 
tal expenses of special agents of the Post-O:lice Department, 
while it limits the allowance to each avent to “a sum not exceed- 
ing tive dollars a day,” does not entitle the agent to have that 
amount allowed him where he has agreed with the Department 
to take a less sum per day for such expenses. 82. 


INDEX. 685 
COMPENSATION—Continued. 

5. In ascertaining the storage fund out of which the customs officer 
is entitled to retain the maximum allowed, under section 5 of the 
act of March 3, 1841, chap. 35 (section 2647 Rev. Stat.), all stor- 
aye fees received are to be computed, including those which have 
accrued from storage of merchandise in buildings owned by the 
Government. 117. . 

6. Upon examination of section 7, act of March 2, 1867, chap. 169 (sec. 
3463 Rev. Stat.); act of July 20, 1868, chap. 176; act of March 3. 
1869, chap. 121; act of April 10, 1869, chap. 15; act of July 19, 
1270, chap. 251; act of March 3, 1871, chap. 113; sec. 1, act of 
May &, 12872, chap. 140 (sec. 256 Rev. Stat.); sec, 39, act of June 
6, 12872, chap. 315; sec. 1, act of March 2, 1872, chap. 226; sec. J, 
act of June 19, 1274, chap. 328; and sec. 1, act of March 3, 1875, 
chap. 129: Held that the offer of ‘a reward for taxes recovered 
by reason of information furnished by the claimant,” contained 
in Treasury Circulars No. 99, No. 99 revised, and No 99 second 
revision, was authorized by law. 133. 

7. But no rate of compensation for information furnished being estab- 
lished by those circulars, the rate fixed by the Commissioner of. 
Internal Revenue must in each separate case have the approval 
of the Secretary of the Treasury in order to warrant payment. 
Ibid, 

~, An assistant United States attorney was appointed in 1874, at the 
request of the Postmaster-General, to aid in condueting a suit 
against a defaulting postmaster. By the terms of his appoint- 
nent the assistant was to receive ‘4a reasonable compensation, 
to be determined by the Post-Oftice Department.” He claims a 
fixed amount as compensation, by virtue of an agreement made 
previous to the appointment: Held that whatever the previous 
agreement was, It has nothing to do with the matter of compen- 
sation for services under the appointment, which latter leaves 
the amount to the future determination of the Post-Office Depart- 
ment—an arrangement wherewith any previous contract for a 
specific fee is inconsistent. 139. 

% In determining the allowances which a district attorney should re- 
ceive under section 827 Rey. Stat., as compensation for appearing 
by direction of the Secretary of the Treasury, or of the Solicitor 
of the Treasury, in suits against officers of the United States for 
acts done by them, or tor the recovery of money received by 
them and paid into the Treasury, the Secretary of the Treasury 
may, in his discretion, properly consider what compensation such 
attorney otherwise annually receives from the Government, and 
limit the amonntto be received by him for the services mentioned, 
including what he thus otherwise receives, to a sum not exceed- 

— ing $10,000 per annum. = 277, 

10. The Secretary of the Treasury cannot, under section 2634 Rey. Stat., 
give to officers whose compensation is fixed by law a sompensa- 
tien whieh shall be reculated by his own digeretion. 286. 


686 


INDEX. 


COMPENSATION—Continued. 


11. 


A retired officer of the Army who performs the duties of a civil 
office which he may lawfully hold, under aud by virtue of an 
appointment to such office, is entitled to draw his pay as a re- 
tired ofticer and also the salary provided for the civil oftice dur- 
ing the period of his incumbency of the latter office. 306. 


12. In September, 1871, R., a paymaster in the Navy, was retired on 


13. 


14. 


1d. 


16. 


17. 


12, 


furlough pay under section 23 of the act of August 3, 1861, chap. 
42, and was thereupon allowed, under section dof the act of July 
15, 1870, chap. 295, one-half of the highest pay of his grade. In 
May, 1276, he was transferred (1nder section 1594 Rey. Stat.) 
from the furlough to the retired pay list. By section 1593 Rev. 
Stat. ofticers retired on furlough pay are entitled to only one- 
half of Jeave of absence pay, and by section 1588 Rev. Stat. 
veneral provision is made fixing the pay of retired officers who 
do not fall under special provisions in that and other sections: 
Held that, after the Revised Statutes took effect, R. was entitled 
to receive only the pay provided by section 1593, and remained 
so entitled until the date of his transfer, when he became entitled 
to receive the pay provided by section 1588. 316. 

Sections 1582, 1590, and 1593 Rev. Stat., which contain provisions 
both of a general and special character prescribing the compen- 
sation of retired naval officers, and embrace within their scope 
all such officers, whether of the line or staff, superseded all pro- 
visions in force at the adoption of the Revised Statutes by which 
that compensation was previously regulated, and those sections 
thereafter furnished the only law upon the subject. 317. 

In the absence of constitutional restriction, the future compensation 
of a public officer ay be altered at pleasure by the legislature 
during his incumbency, without violating any legal right vested 
in him by virtue of his appointment. Jbid. 

Accordingly, the retirement of R., and allowance to him ot compen- 
gation under the act of July 15, 1870, prior to the adoption of the 
Revised Statutes, did not give rise to a right in his favor, “‘ ac 
cruing or accrued,” which is protected by the saving provision 
of section 5597 Rey. Stat. Ibid. 

Under section 829 Rev. Stat. the marshal for the district of Ken- 
tucky, in a case where proceedings are stayed after levy of an 
execution, and no moneys are collected thereon, is entitled to 
charge the half commissions allowed by the law of Kentucky to 4 
sheriff in such a case. 346. 

Where the marshal who levied the execution has received his halt 
commissions, his successor will be entitled to no more than half 
commissions for completing the collection and paying over. 347, 

Collectors of customs, whose compensation does not exceed $3,000 a 
year, are entitled (under section 4672 Rev. Stat.), when acting as 
superintendents and disbursing agents for light-houses, to com- 
pensation for their services as such disbursing agents, the amount 


INDEX. 687 


COMPENSATION—Continued. 
whereof is to be determined by the Secretary of the Treasury, but 
is not to exceed $401) in any fiscal year. 348. 

19, A special deputy (without compensation as such) constituted by 
the naval officer at the port of New York, under section 2632 Rev 
Stat., to perform the duties of the latter in cases of occasional 
and necessary absence or of sickness, may at the same time be 
appointed to a clerkship in the office of such naval officer, and be 
allowed, under section 2745 Rev. Stat., a compensation for his 
services as clerk greater in amount than that affixed by law to the 
permanent office of deputy naval officer at the same port, pro- 
vided it do not exceed the rate usually paid for similar services. 
This case distinguished from the cases considered in the opinion 
of June 4, 1877. 355. (See APPOINTMENT, 8.) 

20. Section 35 of the act of March 3, 1863, chap. 75, forbids the allow- 
ance of extra-duty pay to soldiers who are detailed for special 
service. 362. 

21. The fees of marshals, district attorneys, and clerks of United States 
courts, in government suits, taxed and recovered as costs from 
the defendants therein, should be turned into the Treasury, and 
not paid over to the officers; they being entitled to payment (by 
force of section 856 Rey. Stat.) only on settling their accounts at 
the Treasury, and from the proper appropriation. 386. 

22, So the fees of these officers, in cases of seizure, are not payable out of 
the proceeds of the property seized, except where the statute has so 
specially provided, but are payable only on settlement of their 
accounts at the Treasury, as in other cases. The exceptions to 
this rule are in cases of prize seizures (section 4639 Rev. Stat.), 
and seizures for forfeitures under the customs laws (section 3090 
Rev. Stat.); also the per centum allowed to district attorneys in 
lieu of all costs and fees under section 825 Rev. Stat. 387. 

23. Upon consideration of the provisions of sections 31 and 35 of the act 
of June &, 1872, chap. 335: Held that the compensation of two 
special agents employed by the Postmaster-General for the free- 
delivery service can be paid out of the appropriation for that 
service. 417. 

24. The provision in the act of August 15, 1876, chap. 289, making ap- 
propriations for the Indian Department for the year ending June 
30, 1877, namely, ‘‘ that amounts now due employees for year end- 
ing June 30, 1876, may be paid out of unexpended balance of the 
incidental fund of said year,” considered in connection with sec- 
tion 3682 Rev. Stat., and held that under that provision amounts 
due for clerical or official services in the Indian service for the 
year ending June 30, 13876, may be paid out of the unexpended 
balance of the incidental fund of the Indian service for the same 
year. 434. 

25, The term ‘‘employees,” as used in the same provision, was meant to 
include all those who performed services in any capacity in the 
Indian service during the year ending June 30, 1876, whose em- 
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26. 


27, 


28. 


30, 


31. 


32. 


ployment was authorized by law, and whose compensation re- 
mained unpaid at the date of the act of August 15, 1876. Ibid. 

The Court of Commissioners of Alabama Claims has no authority to 
allow compensation to the marshal of the District of Columbia 
for his services in connection with that court. 533. 

For any service of process under the act constituting said court, 
which comes within the description of any of the acts for which 
by section 829 Rev. Stat. marshals are allowed fees (e. g., service 
of a warrant, or summons, or subpeena, under order of the court), 
the marshal is entitled to the fee in such section given. Ibid. 

Fees thus earned and received by the marshal form a part of the 
emoluments ot his office, and should be included in his emolu- 
ment return. 9534. 


. District attorneys are entitled, under section 825 Rev. Stat., toa 


commission upon the ‘‘ tax” required to be paid by the purchasers 
of forfeited property sold in pursuance of section 3334 Rev. 
Stat. 566. 

Such tax, however, is not within sections 828 (clause 17) and 829 
(clause 6) of the Revised Statutes, and, therefore, clerks of courts 
and marshals are not entitled to commissions thereon. Ibid. 

B., a retired naval officer, was dismissed from the Navy by order 
of the Executive on the 30th of December, 1865. In May, 1876, 
upon his application for trial by court-martial, made under sec- 
tion 12 of the act of March 3, 1°65, chap. 79, a court was awarded, 
which, in June, 1876, pronounced him innocent of every charge 
and specification, and, the dismissal being thereby annulled, he 
was ordered (June 5, 1876) to be restored to the retired list. 
Between the date of his dismissal and the date of his restoration 
he had not demanded in writing from the Secretary of the Navy, 
as often as once in six months, a trial; but pay is claimed by him 
for this period: Held that the right of the claimant to pay is 
governed by section 2 of the act of June 22, 1874, chap. 392, 
under the provisions of which he is not entitled to more than 
‘pay as on leave for six months” from date of dismissal. 569. 

It was competent to Congress to modify, in the matter of pay, the 
effect of a. restoration under the act of 1865. bid. 


33. The act of 1842, chap. 183 (section 1785 Rev. Stat.), does not pro- 


34. 


hibit the minister resident at the Hawaiian Islands, whio is 
allowed an annual salary, from receiving in addition thereto 
extra compensation for his services in supervising and taking 
testimony to be used in the Court of Commissioners of Alabama 
Claims, under the provisions of sections 4 and 11 of the act estab- 
lishing that cout. 608. 

Where the service is one required by law, but not of any particular 
official, and compensation therefor is fixed by competent authority 
and is appropriated, an officer who under due authorization per- 
forms the service is entit'ed to the compensation. bid. 
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See APPROPRIATIONS, 4; CLAIMS, 16; CONTRACT, 33, 34; POSTAL 
LAWS, 2, 3, 4, 5, 7, 11, 12, 14. 


CONSTRUCTIVE SERVICE. 
See Navy, 3, 4. 


CONTRACT. 

1. Where proposals were received by the Chief Signal Officer from dif- 
ferent parties to supply certain manifold forms, at rates greatly 
varying in amount, and that officer, before awarding the contract, 
was notified by the party making the highest bid that the man- 
ufacture of the manifold forms is covered by a patent owned by 
himself, and that no other bidder could supply them without in- 
fringing his patent-—some of the other bidders, however, denying 
the validity of the patent, and claiming that they are not thereby 
precluded from suj-plying the article: Advised that, under the 
circumstances presented, the contract should not be given to the 
lowest or any other bidder, if the article to be supplied is covered 
by the terms of a patent, unless the Chief Signal Officer is satisfied 
that the bidder has authority from the patentee to manufacture 
and sell it. 26. 

2. An advertisement for proposals (under section 3709 Rev. Stat.) for 
furnishing the Post- Office Department with postage-stamps may, 
in the discretion of the Postmaster-General, be limited to “ steel- 
plate engravers and plate printers; ” the purpose of the limitation 
being to confine the submission ot proposals to such persons only 
as can satisfactorily furnish the articles needed. 226. 

3. Where the advertiseinent requires the proposals to be made on blank 
forms furnished by the Department, the omission or erasure of 
immaterial words ir. the proposal of a bidder does not affect the 
validity of his bid. J bid. 

4, Anaward of contract, by the issuance of an order of the Postmaster- 
General in the usual way and its transmittal to the bidder, thus 
indicating the acceptance of his proposal, 1s sufficient, and, when 
received by the latter, the award thus made is beyond recall, and 
the agreement is complete and binding upon the Government. 
Ibid. 

5. It makes no difference in such case that a more formal contract was 
contemplated to be entered into, but has not been executed by 
the bidder, if the failure be not attributable to his default. Jbid. 

6.’ By act of March 3, 1871, chap. 113, sec. 2, Congress appropriated 
$500,000 for the construction, under the direction of the Secretary 
of State, of the south wing of a building designed for the accom- 
modation of the State, War, and Navy Departments. Appropri- 
ations were subsequently made for continuing and completing 
that wing, and also for the construction of other wings of the 
same building, the expenditure of the later of these appropria- 
tions being placed under the direction of the Secretary of War. 
On the 16th of November, 1871, a contract, with the approval of 
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the Secretary of State, was made with O., by which the latter 

ras to furnish from certain quarries and deliver at the site of the 
building all the granite required for the south wing, and also all 
the granite which might be required for the entire building or 
any additional part thereof, when the coustruction of the same 
should be authorized. The contractor, O., was also to furnish all 
the labor, tools, and materials necessary to cut, dress, and box at 
the quarries all the granite; in consideration of which he was to 
be paid the full cost of said labor, tools, and materials, together 
with the insurance on the granite, increased by 15 per centum of 
such cost: Held that the contract is not binding upon the United 
States as to the appropriations made subsequently to the act of 
March 3, 1¢71, except so far as it has been adopted and acted 
upon by those to whom the expenditure of such appropriations 
was confided, and that the present Secretary of War is not bound 
to adopt and carry it out as to appropriations intrusted to him. 


7. To be ‘authorized by law,” within the meaning of section 10 of 


the act of March 2, 1861, chap. 34 (section 3732 Rev. Stat.), a 
contract Inust appear to have been inade either in pursuance of 
express authority given by statute, or of authority necessarily 
inferable from some duty Imposed upon, or from some power 
given to, the person assuming to contract on behalf of the Gov- 
ernment. 236. 


8 Authority to contract tor the completion of an entire structure, the 


plan of which has been determined on, cannot be inferred from 
the imere fact that an appropriation of a certain sum to be ex- 
pended on the structure has been made. Hence a contract, 
though it might be good to the extent of such appropriation, 
could not be made to aftix itself to future appropriations and 
control their expenditure. A contract of this character would 
be in violation of the spirit of section 3, act of July 25, 1868, 
chap. 233 (section 3733 Rev. Stat.), if not of its express terms. 
I bid. 


9, The aforesaid contract with O., as regards the cutting and dressing 


of the stone, is not a contract for ‘* personal services,” within 
section 10 of the act of March 2, 1861, chap. 8&4. Ibid. 


10. Quere, whether the provision in that section for the advertisement 


of purchases and contracts is directory merely, or whether the 
failure to make such advertisement avoids the contract. Ibid. 


11. In view of the action of Congress since the date of the contract 


with O. and other circumstances (though not amounting toa 
ratification of the contract): Advised that, whatever may have 
been the irregularity in its inception by reason of insufficient 
advertisement, the Secretary of War is justified in proceeding 
with the contract as it now exists to the extent of the appropri- 
ations in his hands, or as it may be modified, should he deem it 
proper todos». J bid. : 
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12. O. having given a power of attorney to S., conpled with an interest 


13. 


14. 


17. 


18. 


in the performance? of the contract, by which power 8S. was to 
sign and receipt for all moneys due under the contract: Held 
that this was a transfer of the contract within section 14 of the 
act of July 17, 1832, chap. 200; yet that, although the Govern- 
ment may avail itself of such transfer to annul the contract under 
the provisions of that section, it is not compelled to do so. Ibid. 

The contract made with C. P. Dixon, October 10, 1873, for granite, 
and for cutting and dressing the same, for the Philadelphia post- 
office building, is riot obligatory upon the United States so far as 
it now remains executory and unperformed, and the Secretary of 
the Treasury need not proceed with it under the appropriations 
in his hands, unless he deems it for the interests of the Govern- 
ment to do so. Wr. 

Advertisement for proposals having been made for the rough stone 
from the quarry, bit not for the cutting and dressing of it, hetore 
letting the said contract: Held that the cutting and dressing 
were not within the exception of ‘6 personal services” in section 
3709 Rey. Stat., and that such advertisement did not meet the 
requirements of said section as regards the contract actnally 
entered into. J bid. 


5. The ‘‘publie exigency” contemplated by that section is one of 


time only. Ibid. 


. The provision in same section requiring articles or services to be 


obtained by “ open purchase or contract at the place and in the 
manner in which sich articles are usually bought and sold, or 
such services engaged between individuals,” does not apply to a 
contractor with the United States. 254, 

The proposed modification of one of the contracts for furnishing 
and dressing stone, known as the ‘15 per cent. contracts,” may 
be made, and the performance of the contract as modified pro- 
ceeded with, without further advertisement, if the modification 
would render the contract less onerous upon the United States 
than it is in the form in which it was originally made. 270. 

In June, 1876, R. entered into a contract with the Quartermaster’s 
Department for the fiscal year ending June 30, 1877. He was 
afterwards (in the fall of 1876) elected a Delegate to the Forty- 
fifth Congress. That Congress not having as yet (in May, 1877) 
met, and R. not being as yet a member of that body: Held that 
the provisions of sections 3739 and 3741 Rey. Stat. have no ap- 
plication to him. ‘Whether, if the Congress should meet, and R. 
should be sworn in as a Delegate during the continuance of his 
contract, the latter would thereby be annulled, is not considered, 
280. 


19. In 1868, A. and V. made a contract with the Osage tribe of Indians, 


by which they were to receive one-half of what should be secured 
to the tribe by reason of their services in preventing the ratiti- 
cation of a treaty affecting lands of the tribe. After the ratifica- 
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tion had been defeated that contract was relinquished, and in 1873 
anew one was made, by which the sum of $230,000 was agreed to 
be paid A. and V. This contract having been submitted by these 
parties to the Commissioner of Indian Affairs and the Secretary 
of the Interior ‘for payment of the whole amount thereof, or for 
so much as they might deem just and equitable in the premises,” 
was approved by the Commissioner and Secretary for the siun of 
$50,000, which was accordingly paid. Subsequently, on applica- 
tion of A. and V. to the Indian Department to reopen the case, 
the Secretary of the Interior refused to make any further allow- 
ance. On petition of the governor and council of the Osages in 
behalf of A. and V., asking the President to direct a further 
allowance of the elaim: Advised that the petition eannot with 
justice or propriety be granted by the President, (1) because his 
power to order the payment is (for reasons stated in the opinion) 
of doubiful legality ; (2) because the same claim was submitted 
by the parties to the Interior Department and an award made 
thereou, which has been paid; (3) because at a subsequent 
time it was reopened and the same decision reached; (4) the 
matter is now res adjudicata. 350. 


90, A contractor with the War Department agreed to complete a certain 


work within a definite time, and in default thereof to forfeit 350 
a day during each and every day's delay thereafter in its com- 
pletion; the amounts thus forfeited “to be deducted from the 
amount which may be due * * *— on the final completion of 
the work, as liquidated damages.” The work was not completed 
by the time fixed, but it was faithfully performed, agreeably to 
the specifications of the coutraet, and the Government. sustained 
no damage whatsoever in consequence of the delay: Held that 
the per diem forteiture, according to the intention of the parties 
here (which is to be ascertained from a view ot the whole con- 
tract, the use of the words “liquidated damages” not being, in 
itself, conclusive of such intention), must be regarded as a pen- 
alty, the object of which was to secure the Government against 
actual loss or damage arising from delay in the completion of 
the work. 412. 


21. The work having been completed, and no damage sustained by 


the delay, the conditions necessary to warrant the exaction of 
the penalty do not exist, and the Department Is accordingly at 
liberty to release the contractor therefrom. bid. 


2»), The Secretary of the Navy has not power, under the circumstances 


stated, to release a contractor from his undertaking to furnish 
(among other enumerated articles) ‘‘a saw, futtock, for boat- 
builders’ use, Knowlton’s patent,” to the several navy-yards. 481. 


23, Where a person contracted with the United States to remove cer- 


tain rock from the harbor of San Francisco, and whilst engaged 
in the work was enjoined by a court of the State from receiving 
an installment of pay due thereon, whereby he was hindercd 
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from going on with the contract : Held that. process issued under 
the authority of a State cannot legally obstruct, directly or in- 
directly, the operations of the United States Government; vet 
advised, under the circumstances here presented, that the con- 
tract be declared forfeited. 524. 

24. In July, 1872, M. contracted to furnish all the dimension stone re- 
quired for the custom-house building at Chicago, Ill., to be deliv- 
ered at its site, aid to be “of uniform color, free from flaws, 
stains, or diseoloring matter.” By a subsequent contract he 
agreed to ent sucl stone in such manner and at such place as 
might be required by the agent of the United States: Held (1) 
that the two contracts are not merged into oue by the fact that M. 
is contractor in each: (2) that his obligations under the first 
contract are not a tected by his engagement under the second, 
nor are his rights under the latter affeeted by the fact that he 
had furnished the stone npon which the work was to be done. 
531. 

25. The undertaking of 2. in the first contract that the stone should be 
free from discoloring matter, stains, &e. (it being understood 
that such stone needed to be cut betore being used), was in effect 
an undertaking that when cut the stone should be free from dis- 
coloring matter, stzins, &e. Lbid. 

26. Under the second contract he fulfills his obligation if he skillfully 
euts the stone fumushed by the United States, though it has 
only been provisionally accepted by the latter, and is not respon- 
sible for the stock. bid. 

27. In July, 1es2, the Commissioner of Patents, withont previous ad- 

vertisement, contrected with P. to furnish certain photolitho- 
graphic copies of patent drawings of date anterior to July 1, 1870, 
and of such other dates as the Commissioner might designate, the 
contract (which was subsequently modified) to run until July 1, 
1875. Appropriaticus were made for continuing the work in 
1873, 1874, and 1875.) On the 27th of Mareh, 1875, the Comnis- 
sioner (without advertising) and P. extended the contract so as 
to cover so mucho” the appropriation of $100,000 made by the 
aet of March 3, 1875, chap. 129, for producing copies of drawings 
of enrrent and back issues, as should be used for producing such 
copies by photolithographing. LP. thereupon made, in good faith, 
large expenditures toenable him to execute the contract thus ex- 
tended. The Joint Congressional Committee on Printing were 
cousulted with reference to the original contract and also the ex- 
tension, and approved both: Held that the contract of March 
27, 1875 (extension of original contract), having been made with- 
out due advertisement, is not valid and binding upon the Govern- 
ment; and that the fact that the contractor made, in good faith, 
expenditures to cnable him to perform the same does not give it 
ralidity. 532, 

22, An officer who, in giving out a contract, has failed to comply with 
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the statutory provision requiring advertisement previous to lci- 
ting the contract, cannot, by permitting performance thereunder 
to proceed to any extent, make such contract obligatory upon 
the Governnent. bid. 

20, Opinion of Attorney-General Bates (10 Opin., 416) that, although a 
statute containing that requirement has been disregarded, yet if 
thecontract has been partially performed it cannot be deemed void, 
but must be executed according to its terins, disapproved. The 
present case, however, distinguished from the one there consid- 
ered, 539. 

30. Sections 490, 491, and 492 Rev. Stat. do not apply to and regulate 
the production of .back issues described in the contract of July, 
1872, as of date anterior to July 1, 1870. J bid. 

“31. The authority to make contracts for the work provided for by the 
appropriation of March 3, 1875, is vested in the Conunissioner of 
Patents. bid. 

32. The Committce on Printing have, by section 492 Rey. Stat., no 
power to waive an advertisement except in case of an exigeney 
of the public service. Such power is not implied in their power 
to prescribe rules for the action of the Commissioner of Patents. 
I bid. 

33. Where the Postmaster-General was authorized by statute to adver- 
tise for proposals to perform cortain ocean mail service in stceam- 
ships of not less than 3,000 tons burden; and after due advertise- 
ment, a steamship company proposed to perform the service at a 
certain price in steamships of from 3,500 to 4,000 tons burden, 
which offer was accepted and a contract made occordingly : Held 
that the Postmaster-General cannot accept and pay, under such 
contract, for service done in steamships of less burden than that 
stipulated, although they are over 3,000 tons burden. 556. 

34. An American steamship company having contracted to transport 
the United States mail between Shanghai and Yokohama, sublet 
the contract to a Japanese company, the latter company char- 
tering from the former an American vessel, officered by citizens 
of the United States, and carrying the United States flag, to per- 
form the service, With an agreement to purchase the vessel at the 
close of the contract term. Under this arrangement the mail was 
transported for a quarter: Held that payinent for this service 
should be made according to the terms of the original contract. 
DIT. 

39. Proposals for carrying the mail on route No, 43132 were made by 
G. and accepted, but were subsequently suspended, and contract 
was made with O. for the full term. Suit against the Uinted 
States was brought by G. in the Court of Claims, claiming dam- 
ages for breach of contract, which resulted in a judgment in his 
favor. Thereupon G. tiled an application in the Post-Oftice De- 
partment that he be permitted to perform the service on said 
route according to his proposal for the balance of the contract 
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term: Advised that, the rights of G. under his proposal having 
been ascertained bv the judgment recovered, he has no legal right 
to the service; but that, as the contract with O. for the full con- 
tract term was irreyular and unfounded in law, there is no legal 
objection to terminating the service with the latter, and accept- 
ing a contract witl. the former in accordance with his applica- 
tion, should the Postmaster-General be of opinion that the public 
interests will be served thereby. 616. 

36. Stipulations in Indian treaties existing prior to June 20, 1874, for 
the payment of annuities, &c., are contracts within the meaning 
of the second proviso of the fifth section of the act of June 20, 
1874, chap. 328, ani their fulfillment is not to be prevented by 
any operation given to that section. 632. 

3¢. Under the act of August 14, 1876, chap. 267, advertisement was 
made for proposals to build certain locks on the Muscle Shoals 
Canal. Proposals having been received from several bidders in 
response thereto, these were opened May 15, 1877, when it ap- 
peared that S. was the lowest bidder. Afterwards, on the same 
day, a telegram was received from him withdrawing his bid; 
and again, on the L&éth of June, his bid was withdrawn by letter. 
On the 27th of July, S. was formally notified that the contract 
for building the lo:ks had been awarded to him, but he, by letter 
dated July 30, dec:ined to enter into it: Held that S. had a locus 
penitentie until acceptance of his bid, during which period he was 
at liberty to withdraw it; and that, the withdrawal of his bid 
having taken place prior to its acceptance, neither he nor his 
sureties are liable upon the guarantee which accompanied the 
bid. Section 3944 Rev. Stat. has no application to this case. Held, 
further, that the other bidders are not released, and that the 
contract may be a-varded to the one whose bid is lowest. 648, 


CONTRACTS FOR ARMY AND NAVY SUPPLIES. 

1. The exception contained in section 3732 Rev. Stat. in favor of con- 
tracts or purchases in the War and Navy Departments for cloth- 
ing, subsistence, forage, fuel, &c., withdraws such contracts or 
purchases from the operation of the prohibition in section 3679 
Rev. Stat. 124. 

2. Held, accordingly, that contracts and purchases in those Depart- 
ments for clothing, subsistence, &c., may be made, though there 
is D0 appropriation adequate to their fulfillment, provided such 
contracts and purchases do not exceed the necessities of the cur- 
rent year. bid. 


COPIES OF PAPERS. 
An application for copies of papers on tile in a Department, to be 
used by the applicant in a suit promoted by him under section 
3491 Rev. Stat., stands upon the same footing with a like appli- 
cation by a plaintiff in any other private suit. 562. 
See DEPARTMENT, 5. 
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CORPORATION ENGAGED IN DISTILLING. 
See INTERNAL REVENUE, 6. 


COUNSEL, COMPENSATION OF. 
See CLAIMS, 12. 


COUPONS DEFACED OR DESTROYED. 
See BONDS OF THE UNITED STATES, 3, 4. 


COURT-MARTIAL. 

1. It is not necessary that the President should attach his sign manual 
to the approval of a sentence rendered by a court-martial in time 
of peace, cashiering a commissioned officer, in order to make the 
sentence effectual. It is sufticient, for this purpose, if his ap- | 
proval of the sentence be signified through and attested by the 
Secretary of War in a statement signed by the latter. 290. 

2. Paragraph 896 of the regulations of the Army does not apply to pro- 

ceedings of courts-inartial which require the decision of the 
President. It is applicable only to those proceedings which may 
be confirmed by the ofticer who ordered the court to assemble or 
the commanding officer for the time being, as the case nay be. 

I bid. 

The action of the President in matters relating to the Army which 
require his approval and direction may, in general, be signified 
through and authenticated by the head of the Department of War. 
Where the latter acts in such matters, he acts, in contemplation 
of law, under the direction of the President, and isto be regarded 
as the mere organ of the Executive will. J bid. 

4, This principle has been long and frequently acted upon in making 
known the will or determination of the President in cases of sen- 
tences of courts-martial required to be laid before him for con- 
firmation or disapproval. Ibid. 

. A statement made and signed by the Secretary of War, announcing 
the approval by the President of a court-martial sentence, is a 
sufficient authentication of the act of the President, without an 
express averment therein that it is made by direction of the 
President: the presumption being always that such direction 
was given. Lbid. 

6. An act of the President remitting part of a court-martial sentence 
may be authenticated in the same way in which his act confirm- 
ing such sentence can be authenticated. Wohiere partial remission 
is made at the time of confirmation, the two acts are, in practice, 
signified and attested together in the same way. 291. 

When the sentence of a court-martial, lawfully confirmed, has been 
executed, the proceedings in the case are no longer subject to 
review by the President. / bid. 

8. Concerning the power of the President to appoint general courts- 

martiel, see Nole, p. 207. 

9, Where the aceused was tried and convieted by a general court- 

martial on three distinet charges, one of which had been preferred 
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by a member of the court, who testified as a witness in support 
of the same and afterwards sat upon the trial, no objection being 
made thereto by the accused, and the sentence of the court was 
duly confirmed: Held that the fact that a member of the court 
sat upon the trial after testifying did not render its proceedings 
invalid or make its sentence void and inoperative. 432. 

10. The objection, where it is not distinctly waived by the accused, 
goes to the propriety of the member sitting after he had testified, 
not to his legal capacity thus to sit; and, if seasonably made, it 
would afford good ground for disapproval of the proceedings by 
the reviewing officer, though not of itself sufficient to invalidate 
them. Ibid. 

11. Civil engineers in the Navy are subject to the jurisdiction of naval 
courts-martial. 597. 


COURT OF COMMISSIONERS OF ALABAMA CLAIMS. 

1. The Court of Comnniissioners of Alabama Claims has no authority 
to allow compensation to the marshal of the District of Columbia 
for his services in connection with that court. 533. 

2. For any service of process under the act constituting said court, 
which comes within the description of any of the acts for which 
by section 829 Rev. Stat. marshals are allowed fees (e. g., service 
of a warrant, or summons, or snbpona, under order of the court), 
the marshal is entitled to the fee in such section given. bid. 

3. Fees thus earned and received by the marshal form a part of the 
emoluments of his office, and should be included in his emolu- 
ment return. 534. 

4, The clerk of the Court of Commissioners of Alabama Claims, in his 
capacity as disbursing ayent, paid to the marshal of the District 
of Columbia, for his services, a certain amount of money, under 
an order of that court requiring him to pay to the marshal, 
inonthly, a salary of $3,200 per annum: /feld (reaftirming opinion 
of February 1, 1876) that the order of the court was no warrant 
for the payment as salary; held, further, that it was no warrant 
for the payment as an amount advanced to the marshal, to be by 
him accounted for at the Treasury. 567. 


CURRENCY. 

The German-American Savings Bank of Washington, D. C., incor- 
porated under a law of Congress relating to the District of Co- 
lumbia, and having a capital of $126,000, is, by virtue of section 
6 of the act of June 30, 1876, chap. 156, required to keep on hand 
(under section 5191 Rev. Stat.) a reserve of 25 per cent. of its 
deposits, and is entitled (under sections 5157-5189 Rev. Stat.) to 
receive circulating notes. 605. 


CUSTOMS LAWS. 
1. Damages received during the voyage between the foreign port and 
the port of arrival, by merchandise entered at the latter port for 
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6. 


OL 


10), 


‘immediate transportation” to an interior port of destination 
under section 2990 Revised Statutes, should be ascertained at the 
port of destination. 7. 


. In the case of merchandise so entered, the phrase “ porttwhere such 


merchandise has been landed,” in section 2927 Revised Statutes, 
is construed to signify the port of destination; and the words in 
same section, ‘‘after the landing of such merchandise,” are con- 
strued to mean after the landing at the port of destination. Ac- 
cordingly, the ‘‘ten days,” within which proof to ascertain the 
damage must be lodged in the custom-house, are to be computed 
from the landing of the merchandise at that port. TI bid. 

Merchandise which arrived at New York from a foreign port prior 
to March 3, 1875, but which arrived at an interior port under an 
immediate transportation bond without appraisement after that 
date, is by virtue of section 5 of the act of March 3, 1875, chap- 
ter 127, exempt from liability to the increased duties imposed by 
that act. Ibid. 


- In.such case the merchandise is to be regarded, under that section, 


the same as if the ship on which it reached the port of first 


arrival had continued her voyage to the port of final destination. 
Ibid. 


». Section 2504, Rev. Stat., schedule K, re-enacts a provision of the 


act of March 2, 1861, chap. 68, imposing a certain duty on ‘‘tim- 
ber hewn,” while in the same schedule and section a provision of 
the act of June 6, 1872, chap. 315, is re-enacted, imposing a dif- 
ferent duty on ‘‘timber squared or sided”: Held that, as regards 
squared or sided timber hewn, the latter provision superseded the 
foriner, and that this effect remains, notwithstanding the adoption 
of both in the Revised Statutes ; but with respect to unnsquared tim- 
ber hewn, the provision taken from the act of 1861 is still in force. 
(Opinion of June 19, 1875, referred to.) 32. 

Timber hewn by the natural taper of the tree, if not in the com- 
mercial sense squared, is ‘timber hewn” within said schedule K. 
I bid. 

Velvet and ready-made clothing in which silk is the component inate- 
rial of chief value, but containing cotton, flax, wool, or worsted 
to the extent of 25 per cent. or over in value, are dutiable at 
60 per cent. ad valorem. 51. 

Provisions of schedule H in section 2504 Revised Statutes, and of 
section 1 in the act of February 3, 1875, chap. 36, considered and 
construed with reference to the duty upon the articles above de- 
scribed. J bid. 


. Carpet wools valued at 12 cents or less per pound, exclusive of 


charges at the last port of shipment, are dutiable under section 
2504 Rey. Stat., schedule L, at the rate of 3 cents per pound. 72. 
The subject of the duty on carpet wools re-examined, and the 
opinion of February 26, 1876—namely, that under the law, as it 
is contained in section 2004 Rey. Stat. (with which 1s to be con- 


a ' ee Oe 


INDEX. 699 


CUSTOMS LAWS—Continued. 


11 


14. 


15. 


16. 


17. 


12. 


19. 


sidered the proviso under section 2908 Rev. Stat.), carpet wools, 
whose value at the port of exportation, exclusive of the charges 
there, is not above 12 cents per pound, pay no higher rate of 
duty than 3 cents per pound—treaffirmed. 76. 

The phrase ‘‘charges in such port,” occurring in schedule L, of sec- 
tion 2604 Rev. Stat., does not include export duty. (Contra, 
opinion of October 23, 1876, on re-examination of the subject.) 
105. (See infra, par. 20.) 

Carriages, previously in use by the owner, are not ‘ personal 
effects” within the meaning of section 2505 Rev. Stat., and are 
not entitled to exemption from duty by force of that section. 
113. : 

Rebate of duties, under section 2513 Rev. Stat., applies only to 
vessels designed to be documented for and employed in foreign 
trade or in trade between the Atlantic and Pacific ports of the 
United States. 114. 

Opinions of May 27 and July 6, 1874 (14 Opin., 653, 672), touching 
the meaning and effect of the twentieth section of the act of 
June 30, 1864, chap. 171, reaffirmed. 121. 

Section 21 of the act of June 22, 1874, chap. 391, 1s intended to 
limit the time within which errors in the liquidation and pay- 
ment of duties may be corrected. It has no application to claims 
under the provisions of section 20 of said act of June 30, 1864, for 
refund of additional duties exacted and paid upon importations 
made on the 29th and 30th of April, 1864. Ibid. 

Carriages are not ‘“‘household effects” within the meaning of the 
paragraph in section 2505 Revised Statutes, which reads, ‘‘ Books, 
household effects, or libraries, or parts of libraries in use of per- 
sons,” &c., and exemption from duty cannot be claimed for them 
thereunder. 125. 

Section 2994 Rev. Stat. has no application to the transportation of 
appraised merchandise. The word ‘‘merchandise,” at the com- 
mencement thereof, is limited in its signification to such mer- 
chandise as may, under the four next preceding sections (2990 to 
2993 inclusive), be entered for unmediate transportation to the 
port of final destination, without appraisement and liquidation 
of duties at the port of original importation. 128. 

In order to be entitled to drawback on fire-arms, under sectious 
3019 and 3020 Rev. Stat., the statute does not require that they 
shall have been made entirely of imported material, excepting 
only their stocks. It is sufficient if imported material has been 
used in their manufacture exceeding mm value one-half of the 
value of the whole of whatever kinds of material have been so 
used, including their stocks, the lattcr being made of wood of 
American growth. 147. 

Section 2793 Rev. Stat. applies only to vessels engaged in the foreign 
and coasting trade which depart from or arrive at places estab- 
lished by law as ports wherefrom and whereat such vessels may 
be‘cleared and entered by the customs officials. 166. 
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CUSTOMS LAWS—Continued. 
20. Subject of the opinion of May 18, 1876 (viz, as to whether an export 


duty levied at the foreign port of shipment is or is not to he ex- 
cluded in ascertaining the dutiable value of certain wools pro- 
vided for in schedule L of section 2504 Rev. Stat.), re-examined ; 
and held that such duty is one of the ‘‘charges in such port” 
within the meaning of the provisions of that schedule, and should 
be excluded in determining the dutiable value of the wools— 
overruling said opinion. 172, 


21. Paintings on glass, which rank as works of art, are subject toa duty 


of 10 percentum ad valorem under section 2504 Rev. Stat., sched- 
ule M, as ‘‘ paintings * * * not otherwise provided for.” 200. 


22. Such paintings distinguished from paintings on glass which are the 


2 


products of manufacture or handicraft. The latter only are duti- 
able under the provisions in schedule B of that section, for ‘* paint- 
ings on glass or glasses * * * not otherwise provided for.” 
I bid. 

The additional duty of 20 per cent. ad ralorem provided by section 
2900 Rev. Stat. does not accrue until, by an appraisement under 
that section or by a reappraisement under section 2929 Rev. Stat., 
it is found that the value of the goods exceeded by 10 per cent. 
or more their invoiced or entered value. 335. 


24. An American vessel employed in the foreign trade, for the repair of 


which articles of foreign production have been withdrawn frem 
honded warehouse free of duty, may engage in the coastwise 
trade not more than two months in any one year without pay- 
ment of duties on such articles. Section 2514 Rev. Stat. is to be 
construed with section 2513 Rev. Stat., as if it formed a part 
thereof. 369. 


25. Under section 2504 Rev. Stat., which imposes a duty of one cent per 


pound on *‘chicory-root, ground or unground,” and five cents per 
pound ou “ chicory-root, burnt or prepared”: Held that *‘ clicory- 
root, ground ” (though burnt previous to being ground), is lable 
to a duty of one cent a pound, 491. 


26. By act of March 2, 1261, section 20, a duty of 20 per centum ad ralorem 


was laid on “sawed timber”; and by act of June 6, 1872, section 
1, a certain duty per thousand feet was imposed on “ sawed lum- 
her.” The Treasury Department construed the latter provision 
to supersede the former. Both provisions were, however, subse- 
quently re-enacted in section 2504 Rev. Stat.: Held that the con- 
struction of the Treasury Department was correct, and that the 
mere bringing forward into the Revised Statutes of the two pro- 
visions has not changed the previous state of the law. 492. 


27. The ruling of the Secretary of the Treasury in 1876 in the case of 


the Clark Thread Company—namely, that if a ‘manufacture of 
steel” is known to be an integral and important constituent of 
amachine which when set up will comprise a ‘manufacture of 
iron” imported at the same time, both manufactures must be 
assessed as steel, no matter that by distinet invoices, packages, 
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CUSTOMS LAWS—Continued. 
and values they have been so arranged as to be readily separable 
by officials—is not warranted by the provisions of the statute 
(section 2504 Rev. Stat., schedule IX), and ought not to govern 
similar cases pending. 629. 

22, The regulation issued by the Secretary of the Treasury prior to the 
year 1575, commencing with the words, ‘On all articles manu- 
factured from two or more materials,” &c., is in such cases reason- 
able, and should be applied. / bid. 

29. Theamount received by the customs officers on the northern frontier 
for each blank manifest or clearance sold under section 2648 Rev. 
Stat. is a fee intended for the use of the ofticer, and does not come 
within the provision of section 3617 Rev. Stat., requiring ‘the 
grcss sums of all moneys received, from whatever source, for the 
use of the United States,” &c., to be paid into the Treasury. 654. 

30. The additional duty of 20 per centum ad valorem, which is imposed 
by section 2900 Rev. Stat. by way of apenalty for undervalua- 
tions, can have no application to an undervaluation of brandy 
where the brandy, being under first proot, is by appraisement 
worth not above four dollars per gallon. 656. 


DAMAGES. 
See CLarMs, 20. 


DAMAGES ON DUTIABLE MERCHANDISE. 
See CUSTOMS Laws, ], 2. 


DELEGATE TO CONGRESS ELECT. 
See CONTRACT, 12. 


DEPARTMENT. 

1. Only those bureaus and offices can be deemed bureaus or oftices in 
any of the Executive Departments which are constituted such by 
the law organizing the Department; the latter, with its bureaus 
or offices, being in contemplation of the law an establishment 
distincetjfrom the branches of the public service and the officers 
thereof which are under its supervision. 262. 

2. Recommendations for office are not papers or documents which are 
required to be kept. by the Departments in which they are depos- 
ited. They are placed on file therein for the convenience of ap- 
plicants for office, who are allowed to withdraw them whenever 
they desire to do so. 342. 

3. Such applicants can properly be permitted to see objections that 
have been filed against themselves (subject to the limitation. 
however, that the permission should only be given where the 
communication is not in its nature privileged), in order that they 
may, if possible, answer or remove them. But the privilege 
should not be extended further; as all is done that justice re- 
quires when a party is permitted to see any objections filed 
avainst himself. bid. 
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4. Accordingly, where application was made to the President, on be- 
half of a newspaper, for permission to examine the files of the 
Executive Departments with a view to ascertain what persons 
have been recommended for office by a certain Senator and Rep- 
resentative in Congress (the purpose being to establish from 
such examination the fact that improper persons have been thus 
recommended by the Senator and Representative named): Advised 
that the Department files ought not to be submitted to a search 
of that character. 343. 

5. Nor should copies of recommendations and papers of this nature be 
furnished in any case, unless the applicant appears himself to 
have been directly aftected by the writing of which a copy is 
applied for. Ibid. 

6. An application for copies of papers on file in a Department, to be 
used by the applicant in a suit promoted by him nnder section 
3491 Rev. Stat., stands upon the same footing with a like appli- 
cation by a plaintiff in any other private suit. 562. 

See OFFICIAL ENVELOPE, 1, 2, 4, 5. 


DEPOSIT OF PUBLIC MONEYS. 


See SECRETARY OF THE TREASURY, 9. 


DESERTION. 

1. The two years’ limitation provided by the one hundred and third 
article of war is applicable to the offense of desertion. 

2. The limitation begins to run from the commission of the offense, 
excepting in a case where, by reason of ‘‘ manifest impediment,” 
the accused is not amenable to justice within two years from that 
time. In such case it begins to run from the removal of the im- 
pediment. 

3. Desertion is a continuing oftense—an offense which may endure (i. e., 
be continually committed) from day to day after the period of its 
completion, Butthe continuing commission thereof is limited by 
the obligation to serve imposed upon the deserter by his engaye- 
ment. When that obligation ceases to exist, the commission of 
the offense necessarily terminates, and the limitation then begins 
to run in cases not excepted. 

4, Enlistments are required to be “ for the term of five years.” By his 
engagement the soldicr is bound for a specific term of service, the 
last day of which is as much fixed by the contract as the first. 
With the last day of the term his engagement expires, and with 
the expiration of his engagement the obligation to serve, thereby 
imposed, is at anend. This results, notwithstanding thre has 
been an infraction of the contract by desertion or otherwise, un- 
less the soldier, before the term is up, consents to an extension. 

5. The provision in the forty-eighth article of war, that a deserter 
‘¢ shall be liable to serve for such period as shall, with the time 
he may have served previous to his desertion, amount. to the full 
term of his enlistment,” is a penal provision. It does not, by its 
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NESERTION—Continued. 
own force simply, work a prolongation of the term originally 
contracted. It operates only after a conviction. 

6, Held accordingly, in case of desertion by an enlisted soldier, that 
(excepting where the offender has previously surrendered him- 
self or been apprehended, or where, by reason of manifest imped- 
iment, he is-not amenable to justice) the liuitation begins to 
run from the last day of the term for which he enlisted. 

7. Absence without leave is not per se sufficient to prevent the limita- 
tion from running. 


DIRECT-TAX LAW. 

1. The proviso in section 6 of the act of March 3, 1865, chap. 87, requir- 
ing bills for expenses incident to proceedings of the direct-tax 
commissioners to be submitted to and approved by the Secretary 
of the Treasury before payment, does not withhold from the ac- 
tion of the Secretary cases in which his approval is asked after 
such bills have been paid by the commissioners. 106. 

2. The authority exercised by the Secretary under section 14 of the 
same act, in fixing the rates of compensation to be allowed the 
clerks, &c., there mentioned, is distinct from that exercisable 
under section 6, and does not amount to an approval of payments 
to such persons Within the meaning of the latter section. bid. 


DISBURSING OFFICERS. 

1. Under section 3620 Rev. Stat., as amended by act of February 27, 
1877, chap 69, the Treasurers and Assistant Treasurers of the 
United States may be authorized to pay the checks of disbursing 
officers, where the same are drawn in favor of the persons to 
whom payment is made, but are payable to order or bearer. 
Whether such checks shal] be made payable only to the persons 
entitled to payment, or to bearer, or to order, is a matter to be 
regulated entirely by the discretion of the Secretary of the Treas- 
ury. 288. 

2. It is competent to the Secretary of the Treasury, under section 3620 
Rev. Stat., as amended by the act of February 27, 1877, chap. 69, 
to permit disbursing officers to draw, and the assistant treasurers 
and public depositaries to pay, checks made payable to them- 
selves or bearer or order, for such sums as may be necessary to 
make payments of small amounts, to make payments at a dis- 
tance from a depositary, or to make payments of fixed salaries 
due at a certain period (as authorized by Treasury regulations 
of August 24, 1876), provided such checks bear indorsed thereon 
the names of the persons to whom the sums are to be paid, or the 
claim upon which they are to be paid, or are accompanied by a 
list or schedule, made a part of the check, containing the same 
information. 303. 

3. Under section 5 of the act of June 20, 1874, chap. 328, it is the duty 
of disbursing officers, with whom funds have been placed for dis- 
bursement, when the time arrives at which unexpended balances 
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DISBURSING OFFICERS—Continued. 
of the appropriations from which such funds were drawn lap<e, 
to repay the funds remaining in their hands, in order that they 
may be carried to the surplus fund and covered into the Treas- 
ury. 357. 

4, Where, previous to that time, these ofticers have issued certificates 
by which claims upon such appropriations have been definitely 
ascertained, and payment thereof has not actually been made 
before that time, such claims may thereafter be paid by them out 
of the proper funds remaining in their hands. J bid. 

5. For what period and to what amount such officers should be al- 
lowed to retain in their hands funds for that purpose, after the 
date when unexpended balances of the appropriation lapse, is a 
matter of administration, falling within the province of the Sec- 
retary of the Treasury to regulate. 358. 


DISCHARGE FROM MILITARY SERVICE. 
See ARMY, 24. 


DISMISSAL OF OFFICER. 
See NAVY, 9, 10; PRESIDENT, 13, 14. 


DISTILLER. 
See INTERNAL REVENUE, 14. 


DISTRICT ATTORNEY. 

1. Section 15 of the act of June 22, 1874, chap. 391, modifies section 
838 Rev. Stat., in so far as to require the district attorney to 
commence proceedings in al] eases covered by the latter section, 
excepting only where the case cannot, in his judgment, be ‘ sus- 
tained.” 522. 

?, It is the duty of the district attorney, however, to report the facts 
to the Secretary of the Treasury in every case (as well where 
proceedings are instituted by him as where they are not), to the 
end that the Secretary may determine what ‘the ends of public 
justice require” in relation thereto. 523. 

See COMPENSATION, 9, 21, 22. 


DISTRICT OF COLUMBIA. 

1. The Board of Commissioners of the District ot Columbia, under its 
general executive and administrative authority over the affairs 
of the District, and its general supervision and direction over the 
Engineer officer detailed to perform certain duties relating to the 
‘repair and improvement of all streets, avenues, alleys, sewers, 
roads, and bridges of the District,” has power to direct the dis- 
charge of the two assistants whom that officer is authorized to 
appoint, whenever, in its judgment, circumstances make it ex- 
pedient to determine their employment. The Engineer officer is 
not authorized to retain these assistants after the board has di- 
rected their discharge. 216. 
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2. Section 5 of the act of July 12, 1876, chap. 680, providing for the 
publication of lists of property in arrears for taxes, does not au- 
thorize the Commissioners of the District of Columbia, in deter- 
mining the “lowest bidder” for making such publication, to 
have regard to the circulation of each newspaper bidding. It is 
sufficient if the paper is a bona fide newspaper, and there is 
nothing as to the amount of publicity which the notice may re- 
ceive that will defeat the purpose of the legislature in requiring 
the advertisement. 324. 

3. The advertisement of the list of property in arrears for taxes, under 
section 5 of the act of July 12, 1876, chap. 180, would not be in 
conformity to the laws in force in the District of Columbia if 
made in a newspaper published on Sunday. 326. 

4. The provisions of that act must be construed in connection with 
the other statute law of the District, and they are not to be taken 
to repeal any part of the latter unless where necessarily repug- 
nant thereto. Ibid. 


DISTRICT OF COLUMBIA 3.65 BONDS. * 

The faith of the United States is, by section 7 of the act of June 20, 
1374, chap. 337, and the amendatory act of February 20, 1875, 
chap. 94, pledged for the payment of the interest and principal of 
the bonds known as the 3.65 District of Columbia bonds. 56. 


EADS, JAMES B. 
See SOUTH PASS OF THE MISSISSIPPI, IMPROVMENT OF. 


ENGINEERS, CIVIL, IN THE NAVAL SERVICE. 
See CoOURT-MARTIAL, 11; Navy, 1. 


ENLISTMENT. 
See ARMY, 155 DESERTION, 4, 


ENROLLMENT AND LICENSE OF VESSELS. 

1. Under section 4371 Revised Statutes, and the act of April 18, 1374, 
chap. 110, vessels usually called canal-boats, of more than five 
tons burden, trading from place to place in adistrict, or between 
different districts, on navigable waters of the United States 
(except such as are provided with sails or propelling machinery 
of their own adapted to lake or coastwise navigation, and also 
such as are employed in trade with the Canadas), are exempt 
from license or enrollment as well where in the trade in which 
they are engaged they do not enter a canal of a State, as where 
their voyages are partly on such navigable waters and partly on 
a State canal. 52. 

2. The act of 1874 does not contemplate boats employed exclusively on 
the ‘‘internal waters” of a state where the same are not also 
navigable waters of the United States, nor boats employed 
exclusively on the ‘‘canals of a State.” It contemplates boats 
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ENROLLMENT AND LICENSE OF VESSELS—Continued. 
which are employed on navigable waters of the United States as 
well as on the canals or internal waters of a State. Ibid. 

3. The rule as to exemption from enrollment or license provided by 
that act is not confined in its operation to waters within the 
interior of each State, but extends to any waters coming undet 
the denomination of navigable waters of the United States, irre- 
spective of their geographical location. Jbid. 


ENTRANCE AND CLEARANCE OF VESSELS. 
See Customs Laws, 19. 


EXPENSES OF DIRECT-TAX COMMISSIONERS, 
See DIRECT-TAX LAw, 1, 2. 


EXTRA COMPENSATION. 
See COMPENSATION, 33, 34. 


EXTRADITION, 

L.., anaturalized citizen, having tled the United States, was arrested 
in Ireland at the instance of this government, and extradited, 
under the treaty of 142 with Great Britain, upon the charge of 
forgery. The extradition proceedings occurred in the spring of 
1875, under the British act of 1870. Upon being brought back 
to this country he was arrested upon bench warrants issued by a 
United States circuit court, based on charges of other offenses 
committed before his surrender, and he has since also been served 
with a@ capias issued by the same court in a civil suit brought by 
the United States to recover a debt due prior to his surrender. 
Immunity from prosecution in any civil action, or for any offense 
other than that for which he was extradited, being claimed by 
him—upon the folowing grounds qainly: (1) that such nmmunity 
is provided for by the British act of 1870, under which the extradi- 
tion proceedings took place; (2) that the inununity arises by 
implication out of the treaty of le42 alone; (3) that it is conceded 
by section 5275 Revised Statutes—he petitions the Executive to 
instruct the proper ofticers not to prosecute further the civil suit 
against him, nor any criminal proceeding against him for an 
offense other than that for which he was extradited, and that he 
be discharged from arrest under the said bench warrants: .idrised 
that section 5275 Rev. Stat. has no application to the present 
case; that, by force of section 27 of the British act of 1870, in all 
cases of difference between that act and the treaty of 1842, the 
treaty controls, and hence the immunity claimed here must be 
referred to that treaty considered alone; that this claim for im- 
munity is not warranted by the said treaty; and that no gronnd 
has been laid by the petitioner entitling him to the instructions 
asked for. 500. 
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FEES COLLECTED FROM VESSELS, DISPOSITION OF, 

In view of the absenee of anything in the Revised Statutes indica- 
tive of an intent to change the purpose for which the fees enu- 
merated in section 43281 were originally established, or to introduce 
anew rule of distribution: /feld that, notwithstanding the revisal 
omits the provision of the act of 1793 regulating the distribution 
of such fees, they should be distributed, as they have heretofore 
been, under the rule prescribed by that act. 44.0 (See. also, Note, 
p. 45.) 


EES OF CLERKS OF U. 8. COURTS. 
See COMPENSATION, 21, 22, 30. 


FEES OF DISTRICT ATTORNEYS. 
See COMPENSATION, 9, 21, 22, 29. 


FEES OF MARSHALS. 
See COMPENSATION, 16, 17, 21, 22, 25, 27, 28, 30. 


FIFTEEN PER CENT. CONTRACTS. 
See CONTRACT, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 16. 17, 


FILES OF THE EXECUTIVE DEPARTMENTS, 
See DEPARTMENT, 2, 3, 4, 6. 


FIRE-ARMS, DRAWBACK ON. 
See Customs Laws, 18. 


FISHERIES. 
See TREATIES WITH FOREIGN GoVERNMENTS., 


FOREIGN MINISTER. 
See RESIGNATION, 1. 


FORFEITURE. 
See CONTRACT, 20, 21, 23; Navy, 23 Posran Laws, 11; REMISSION 
OF FORFEITURE, 1. . 
FOX AND WISCONSIN RIVERS IMPROVEMENT. 
Under the act of March 3, 1275, to aid in the improvement of the 
Fox and Wisconsin Rivers (12 Stat., 506), the officers in charge 


of that work cannot acquire Jand needed therefor by purchase 
directly from the owner, but must have recourse to condemna- 


tion. 3. 


FURLOUGHTI. 
See ARMY, 14. 


GERMAN-AMERICAN SAVINGS BANK, OF WASHINGTON. 
See CURRENCY. 


GOLD COIN, DISPOSAL OF. 
See SECRETARY OF THE TRE: SURY, 10, 11. 
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GOVERNMENT TELEGRAMS. 
See TELEGRAPH, 2, 3, 4. 


GRADUATE. 
See NAVAL ACADEMY, 43 NAVY, 3 


HAZING. 
See NAVAL ACADEMY, I. 


HIGGINS, THOMAS L., CLAIM OF. 
See CLAiMs, 6, 


HOT SPRINGS COMMISSION, 
The provision in the sixteenth section of the aet of Mareh 3, 1877, 
chap. 108, relating to the Hot Springs Commission, namely, 
That said commissioners shall hold their offices tor the period 
of one year from the date of appointment,” fixes the duration of 
the term of the commission, and without further legislation it 
cannot be continued beyond the period indieated therein. 430. 


HUNTER STAMP, USE OF. 
See INTERNAL REVENUE, 2. 


INDIAN AGENTS AND AGENCTES. 

1. Under section 2055 Nev. Stat., the Vresident las discretionary 
power to dispense with the services of any Indian agent; and, 
under sections 1224 and 2062 Rev. Stat., he is authorized to assign 
amilitary officer to exccute the duties of such agent, if this can 
be done without separating the ofticer from his company, regi- 
ment, or corps, or otherwise interfering with the performance of 
his military duties; or, under section 2053 Rev. Stat., he may 
devolve the duties of such agent upon an agent who has been 
appointed for another agency. 405. 

2, The President ean, under section 2059 Rev. Stat., discontinue any 
agency, Whereupon the functions of the agent: would cease. He 
can also, under the same section, transfer the agency to another 
place; for instance, to the vicinity of a military post, should it 
be contemplated to require a military officer to perform the 
duties ofagent.  Lbid. 

&. Under section 2045 Rev. Stat., an Indian agent may, af any time, 
be suspended, and the place temporarily filled in the mode there 
provided. bid. 

See INDIAN TERRITORY + PRESIDENT, 1. 


INDIAN TERRITORY. 

A nilitary officer, unless he be an Indian agent, or be called upon 
tu act by such agent, has no power to arrest fugitives from just- 
ice in a State who haveescaped into the Indian Territory. Such 
persons may be removed from the Territory as intruders, and sur- 
rendered to the State authorities, by the properIndianagent. 601. 
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INDIAN TREATIES. 
Stipulations in Indian treaties existing prior to June 20, 1874, for 
the payment of annuities, &c., are contracts within the meaning 
-of the second proriso of the fifth section of the act of June 20, 
1874, chap. 328, and their fulfillment is not to be prevented by 
any operation given to that section. 632. 


INTERNAL REVENUE. 

1. The amount of taxes illegally collected from the Illinois Central 
Railroad Company from 1863 to 1866, as income tax upon divi- 
dends on stock held by non-resident aliens, should be repaid to 
that company, after deducting so much therefrom as has already 
been paid over to the stockholders lawfully entitled thereto. 

2. Sections 3445 and 3446 Rey. Stat. give the Secretary of the Treas- 
ury and the Commissioner of Internal Revenue power to require 
and enforce the use of the so-called Hunter stamp upon cigars. 
Ot. 

3. Regulations promulgated under and in conformity with those sec- 
tions have the foree of law; and a failure to comply therewith 
is punishable under the general clause of section 3456 Rey, Stat. 
Lbid. 

4, The terms “capital” and ‘ capital employed,” as used in para- 
eraph second of section 3403 Rey. Stat., include such portion of 
the capital of any bank, association, company, corporation, or 
person mentioned therein as is invested in a banking house. 218. 

i. Under that provision every banking association, company, or cor- 
poration is taxable for the fixed amount of its capital, and every 
private banker for the entire capital employed by him in the 
banking business, less only the average amount invested by them 
respectively in United States bonds. Jbid. 

6. Under the amendment of section 3140 Rey. Stat., made by the act 
of February 27, 1877, chap. 69, the word * person,” as used in 
chapter 4 of title 35 Rev. Stat., is to be understood as so inelud- 
ing @ corporation engaged in distilling spirits that it may give 
the bond and perform other acts required by the internal revenue 
law of distillers, in its corporate capacity. 250. 

7. The existence of a penalty in certain sections of that title, pre- 
scribing imprisonment as a part of the punishment, is not incom- 
patible with an intent to inelude under the word person, as 
therein employed, a corporation. bid. 

=, The Eagle and Pheonix Manufacturing Company, a Georgia cor- 
poration, with a large capital invested in mills, machinery, &c., 
by authority of an act of the Georgia legislature passed in 1873 
established a savings bank in connection with its manufactur- 
ing business, pledging the entire capital stock and property of 
the company for the payment of depositors and the holders of 
certificates of deposits issued thereby. By the same act the 
company was authorized to issue certificates of deposit “to an 
amount equal to the amount actually deposited, in suins of five, 
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INTERNAL REVENUE—Continued. 

two, and one dollars, which may be payable to the bolder of the 
same, and imay be circulated by delivery as currency, ” which 
were issued and employed as currency in the business of the com- 
pany: Held that the company is subject to the tax imposed by 
the second paragraph of section 3402 Rev. Stat., of “ one-twenty- 
fourth of one per centum cach month” upon its whole capital 
stock. 371. 

% The limitation in section 322" Rev. Stat., relative to claims for the 
refunding of internal-revenue taxes, lias no application to claims 
for allowances for stamps under section 3426 Rev. Stat. Opinion 
of January 7, 1875, in 14 Opin., 513, overruled. 426. 

10. That limitation is intended to apply to the claims described in sec- 
tion 3220 Rev. Stat. only. /bid. 

Li. Documentary stamps presented under section 3426 Nev. Stat., 
above the denomination of two cents, which have been spoiled, 
or improperly or unnecessarily used, or are affixed to blank 
instruments, &c., and which are therefore not in the same con- 
dition as when issued, cannot be redeemed by the Commissioner 
of Internal Revenue, unless the person presenting them satisfac- 
torily traces the history thereof, as provided by the proriso in 
the act of July 12, 1876, chap. 121. Ibid. 

12. Where certain savings banks, witliout capital stock, received daily 
deposits from others than their regular depositors, under agree- 
ment that no interest should be allowed thereon, but that they 
might be checked out without previous notice, and that the 
checks should be paid by drafts on Boston when so required, to 
meet which drafts a fund was kept on deposit in a Boston bank, 
upon which interest was allowed the savings banks at the 
rate of four per centum per annum: J/eld that these savings 
banks are not entitled to exemption from taxation on said 
deposits under section 9 of the act of July 13, 1866, chap. 184 
(nor under section 3407 Rev. Stat.). 452. 

13. The proviso in section 31 of the act of June 6, 1872, chap. 315, author- 
izing the use of wood, metal, paper, &c., separately or in combina- 
tion, for packing tobacco, suuff, and cigars, under regulations of 
the Commissioner of Internal Revenue, does not by unplication 
modify,or mn any way affect the requirement of the act of July 
20, 1862, chap. 186, section 29, that certain uumbers and names 
be burned into cigar-boxes with a branding-iron before removing 
them from the manufactory. 516. 

14. The terms of section 3251 Rev. Stat., namely, ‘‘ every person in any 
manner interested in the use of any still, distillery, or distilling 
apparatus, shall be jointly and severally liable for the taxes im- 
posed by law on the distilled spirits produced therefrom,” include 
stockholders of private corporations engaged in distilling for 


gain. 909. 


INTERNATIONAL PENITENTIARY CONGRESS. 
See PRESIDENT, 15. 
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JURISDICTION. 
1. A merchant vessel, except under some treaty stipulation otherwise 


providing, has no exemption from the teriitorial jurisdiction of 
the harbor in which the same is lying. 178. 


The right ‘‘ to sit as judges and arbitrators in such differences as 


may arise between the captains and crews,” given to consuls, vice- 
consuls, &c., by article 13 of the treaty with Sweden and Norway 
of 1827, is limited to the determination or arbitrament of dis- 
putes and controversies of a civil nature, and does not extend to 
the cognizance of offenses. J bid. 


If the conduct of the captains or of the crews, where differences arise 


between them, is such as to ‘disturb the order or tranquillity of 
the country” (which includes all acts, as against each other, 
amounting to actual breaches of the public peace), the right of 
the local authorities to interfere, in the exercise of their police 
and jurisdictional functions, is reserved in said article. Ibid. 


Semble that a more enlarged jurisdiction is conferred upon consuls in 


some other treaties, as, e. g., in the treaty with France of Febru- 
ary 23, 1853, in the treaty with the German Empire of December 
11, 1871, and in the treaty with Italy of February 8, 1868. Jbid. 


See TRANSFER OF JURISDICTION. 


KIDDOO, COL. J. B., CASE OF. 


See ARMY, 5. 


LACEY, ROBERT B., PAYMENT TO. 


See COMPENSATION, 1. 


LAND, PURCHASE OF. 


See PURCHASE OF LAND. 


LANDS, PUBLIC. 
1. Four persons, citizens of the United States, located 1,000 feet on 


‘the Red Pine Lode, in Utah Territory, in July, 1871. One of them, 


in July, 1872, assigned to 8., an alien, 400 feet of tlle same mine. 
In January, 1274, S. assigned the said 400 feet to D., a citizen of 
the United States, who has obtained the remainder of the 1,000 
feet by proper assignments. Application is made by D. fora 
patent for the whole thousand feet: Held that D., by reason of 
the alienage of S., derived no right through him to a patent for 
the 400 feet referred to, and that he is entitled to a patent for 
only the 600 feet obtained from the other assignors. 29. 


2. The Commissioner of the General Land Office is authorized to re- 


ceive proofs of the swampy character of lands disposed of by the 
United States between March 2, 1855, and March 3, 1857, with a 
view to allowing the States the indemnity provided by the act 
of March 3, 1857, chap. 117, notwithstanding the omission in the 
Revised Statutes (section 2484) of that part of the act which 
granted the indemnity. 340. 
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LANDS, PUBLIC—Continued. 

3. The right to indemnity, under that act, for swamp lands thus dis- 
posed of, is a right that ‘aecrued” to those States in which such 
lands are situated prior to the adoption of the Revised Statutes, 
aud is saved by section 5597 Rev. Stat. from being affected by 
the repeal of the omitted indemnity provision under the opera- 
tion of section 5596 Rev. Stat. / bid. 

4. The Secretary of the Interior, by a decision dated August 4, 1°71, 
rejected an application of the New Idria Mining Company, made 
under the act of July 26, 1266, chap. 262, for a patent of certain 
mineral lands in California. Subsequently the company filed an 
tpplication for a rehearing, accompanied by affidavits obtained 
for the purpose of curing defects in the original application. 
The application for rehearing was denied by the Secretary April 
27, 1272, but was reinstated by him June 15, 1872, since which 
time no action has been taken thereon. On March 3, 1875, Con- 
gress passed an act (chap. 130) requiring the Secretary of the In- 
terior to furnish to that body at the beginning of its next session 
certain Information respecting the lands in question; in compli- 
ance with which the Secretary made a report to Congress Decem- 
ber &, 18763 but thus far Congress has not acted further in the 
matter. In the meantime an ejectment suit, brought against 
the company by an adverse claimant of said lands, has been 
brought before the Supreme Court of the United States on a writ 
of error, and is still pending there. The company now ask that 
their case be taken up and reviewed upon the proofs originally 
inadle, the affidavits filed with the application for a rehearing, 
and the provisions of the act of May 10, 1872, chap. 152: Held (1) 
that the application for rehearing is fairly before the Depart- 
ment aud can properly be considered; (2) that the action of 
Congress (in 1875) presents no obstacle to a determination of the 
inatter of the appleation; (3) that the applicants are entitled to 
have their case adjudicated upon the law as it exists, and that, 
so far as any anticipated legislation 1s concerned, it is the duty 
of the Secretary of the Interior now to proceed with all reason- 
able expedition and determine the case: But held, further, that 
in view of the bearing which a decision in the case pending be- 
fore the Supreme Court may have upon the matter, and also of 
other circumstances, the Secretary may, 1f he thinks justice re- 
quires it, properly delay his determination until that decision is 
rendered. 328. 

5. The words ‘‘reserved for public uses,” as employed in section 7 of 
the act of March 3, 1853, chap. 145, and section 6 of the act of 
July 23, 1866, chap. 219, were not meant to apply to lands which 
passed to the State of California under the swamp-land act of 
September 28, 1850. 454. 

6. That State is not entitled to indemnity, under those enactments, 
for school sections falling within the swamp-land grant. J bid. 
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LAS ANIMAS GRANT. 

1. The action of the register and receiver of the proper land district, 
in passing upon claims of derivative claimants to lands thereto- 
fore claimed by Vigil and St. Vrain, under the provisions of the 
act of February 25, 1869, chap. 47, amendatory of the act of June 
21, 1860, chap. 167, was final, and not subject to revision by the 
Land Department. 94. 

2, Col. William Craig, a derivative claimant under Vigil and St. 
Vrain, having established his claim ‘‘to the satisfaction” of the 
register and receiver of the proper land district, thereby became 
entitled to have furnished to him by the surveyor-general of 
Colorado, as evidence of title, an approved plat of the land which 
was awarded to hin by the register and receiver aforesaid. In 
view of which: .fdvised that the President direct the Commis- 
sioner of the General Land Oftice to instruct the surveyor-general 
of Colorado to deliver to Colonel Craig an approved plat of the 
land so awarded. = /Did. . 


LEASE. 

A building in Chicago, known as ‘* The Arcade,” was leased to the 
United States, ‘‘to have and to hold, &c., from the 3d day of 
May, 1874, for and during the term of three years thence next 
ensuing.” The lease contained a clause providing that the lessor 
might use such part of the building as was not needed by the 
lessee, *‘in accordance with the terms of acceptance of said build- 
ing by the Hon. Secretary of the Treasury, as shown by copy of 
his letter, attached hereto, and made part of this agreement.”’ 
This letter, after referring to a proposition made in behalf of the 
owner of the premises to lease so much of the same as may be 
needed by the Government ‘‘until the public building to be 
erected in Chicago is ready for use,” states under what circum- 
stances the owner would be permitted to occupy a part of the 
premises, and ‘‘upon these conditions” the Secretary concludes 
to take the building: Held that the term of the leasehold is 
governed (not by the letter of acceptance, in which it might en- 
dure beyond three years, but) by the provision in the lease above 
quoted, which definitely limits its duration to three years from 
the 8d of May, 1874. 613. 


LETTING CONTRACTS. 
See CONTRACT, 28, 29, 30, 31, 32. 


LICENSE AND ENROLLMENT OF VESSELS. 
See ENROLLMENT AND LICENSE OF VESSELS. 


LIGHT-HOUSES, DISBURSING AGENTS FOR. 
See COMPENSATION, 12. 


LIMITATIONS. 
See DESERTION, 1, 2, 3, 6; INTERNAL REVENUE, 9, 10. 
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LOSS OF REGISTERED MAIL MATTER. 
See POSTMASTER-GENERAL. 


LOST REGISTERED BOND. 
See BONDS OF THE UNITED STatres, 5. 


LOTTERIES. 
See PosraL Laws, 2. 


LOYALTY. 
See ACCOUNTS AND ACCOUNTING OFFICERS, 13. 


MARINE CORPS. 

A board of officers, duly constituted, was convened by an order of 
the Secretary of the Navy, dated July 30, 1874, to inquire into and 
determine whether W.,a lieutenant of marines, was incapacitated 
for active service. The board found him so incapacitated, and 
that the cause of his incapacity was not an incident of the service. 
On submission of the proceedings and finding of the board to the 
President, he, under date of August 18, 1874, indorsed thereon: 
‘*T concur in opinion with the retiring board in the case of W. 
Let him be retired on furlough pay.” Held (1) that the action 
of the President amounted to an approval of the finding of the 
board, and to a retirement of W. from ‘‘active service,” within 
section 1252 Rey. Stat., and that he was retired in conformity 
with the law applicable to officers of the Marine Corps; (2) that 
W. thereby became entitled to receive pay according to the rate 
established by law for retired officers of the Marine Corps (viz, 
75 per centum of the pay of the actual rank held by him at date 
of retirement), nothwithstanding a different rate of pay (viz, 
furlough pay) was named by the President in retiring him. 442. 


MARSHAL. 
See COMPENSATION, 16, 17, 21, 22, 25, 27, 28, 30; TRAVELING ALLOW-° 
ANCES, I. 


MARSHAL OF THE DISTRICT OF COLUMBIA. 
See Courr OF COMMISSIONERS OF ALABAMA CLAIMS. — 


METRIC SYSTEM. 
See PostaL Laws, 9. 


MILEAGE OF ARMY OFFICERS. 
See TRAVELING ALLOWANCES, 4, 5; WITNEsS, ¥. 


MILEAGE OF MARSHALS. 
See TRAVELING ALLOWANCES, 1. 


MILEAGE OF NAVAL OFFICERS. 
See TRAVELING ALLOWANCES, 2, 3. 
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MILITARY ACADEMY. 
1. An officer of the Army, holding the rank of a major-general, may 
be assigned to the place of superintendent of the Military Acad- 
emy. 110. 
2. Sections 1310 and 1314 of the Revised Statutes, in so far as they ap- 
ply to the selection of a superintendent of the Military Academy, 
considered and eonstrued, Ibid. 


MITIGATION OF FINE, PENALTY, OR FORFEITURE. 
See SECRETARY OF THE NAVY. 


NATIONALITY. 
See CITIZENSIIIP. 


NAVAL ACADEMY. 

1. The act of June 25, 1274, chap. 453, to prevent hazing at the Naval 
Academy, was designed to cut off from a cadet found guilty of 
the offense, should the finding of the court-martial be approved 
by the superintendent, all chance of reinstatement or reappoint- 
ment, 80. 

2. The provisions of article 36 of the Articles for the Government of 
the Navy (sec. 1624 Rev. Stat.) does not extend to cadets at the 
Naval Academy. They may accordingly be dismissed from the 
Academy and from the naval service for misconduct without trial 
by comrt martial. 634. 

3. Sections 1519 and 1525 Rev. Stat. leave ne right in the Secretary of 
the Navy to continue at the Academy cadets who have heen found 
at any examination deficient in their studies without the recom- 
mendation of the academic board. bid. 

4, The words “final graduating examination,” in section 11 of the act 
of July 16, 1862, chap. 183, and “ graduating examination,” in 
section 12, of the act of July 15, 1870, chap. 295, signify that ex- 
amination which, under the regulations of the Naval Academy, 
takes place after the prescribed term of sea-service has been per- 
formed. 637. 

» Assignmentsof relative rank, as between members of the same class, 
based upon the results of such examination, are in conformity 
with law. Ibid. 


NAVAL OFFICER IN MERCHANT SERVICE. 

A naval officer cannot lawfully serve as master of a private steam- 
vessel in the merchant service without having previously obtained 
the license required by section 4438 of the Revised Statutes, al- 
though he may be eligible, by virtue of his commission, to 
take command of a steam-vessei of the United States in the naval 
service. 61. . 


NAVIGATION. 
1, Where a ve-sel put into harbor ‘in a furious storm,” and, leaking 
badly, was run ashore, thereupon becoming a wreck, which forms 
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NAVIGATION—Continned. 
an obstruction to navigation: //eld that (the wreck appearing to 
have been caused by stress of weather, and not through any fault 
or misconduct on the part of the master and crew) the owners of 
the vessel are under no legal obligation to remove it, and that 
the case does not warrant the institution of proceedings to that 
endagainst them, 71. 

2, Congress having made an appropriation for the improvement of the 
Connecticut River, to be expended under the direction of the 
Secretary of War, the latter has power, under this legislation, 
to remove a wrecked vessel lying in that river, without waiting 
until it is abandoned, if in his judgment it constitutes an obstrue- 
tion to navigation. 224. 

3. Inthe absence of legislation by Congress upou the subject of the 
improvement of the harbor of Saint Louis, or of the navigation of 
the Mississippi River at that poinf, no one is authorized to insti 
tute judicial proceedings in Dehalt of the United States against 
the city of Saint Louis for the abatement as a naisance of the 
Bryan street dike, constructed by that city in said river. 515. 

4. The anticipation that, should such legislation hereafter be adopted, 
the dike will be an obstaele, is no ground for interference. bid. 

o Where a dike was being constructed by aniron compaay inthe Ohio 
River, leading from the shore to deep water, which if was appre- 
hended by persons engaged in navigating that river would ob- 
struct its navigation, and application was made by the latter to 
the engineer officers of the United States to interfere: Held that 
in the absence of Coneressional legislation the public authorities 
of the United States bave no power to deal with such a matter. 
n26, 


NAVY. 
| 1. Civil engineers, appointed under section 1413 Rev. Stat., are officers 
of the Navy within the meaning of articles 36 and 37 of section 
1624 Rev. Stat. 165. 

2, Officers and men in the naval service do not incur any forfeiture or 
| loss of pay by confinement or suspension from duty under sen- 
tence of a court-martial, unless the forfeiture or loss be imposed 

by the sentence. 175, 

3. In estimating leugth of service, for the determination of precedence 
with other officers with whom they have relative rank, engineer 
officers of the Navy who are graduates of the Naval Academy are 
not entitled to the six years’ constructive service allowed to other 
staff officers of the Navy for that purpose. Section 1434 Rev. 
Stat. is to be constfued as an exception to section 1436 Rev. 
Stat., operating to exclude from the provisions of this last section 
such engineer officers. 336. 

4. But engineer officers not graduated at tle Naval Academy stand on 
the same footing with other staff officers, and are entitled to the 
gix years’ constructive service. Ibid. 
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NAV Y—Continued. 

o Upon examination of the finding of the retiring board in the case 
of Paymaster Rodney, of the Navy, the proceedings in which 
took place in June, 1871, and were approved by the President 
August 31, 1871, who at the same time directed that Paymaster 
hk. be retired on furlough pay: -fdvised that the board found the 
latter incapacitated upon the sole ground that his peculiar mental 
temperament unfitted him for active servicein the Navy ; that his 
consequent retirement was not ‘“‘because of misconduct;” and 
that there is no legal ground for setting aside the proceedings of 
the retiring board and revoking the order of retirement in his 
case, 416. 

6. Whether the finding of the board was warranted by the evidence 
adduced cannot now be inquired into, as no power of review over 
its proceedings exists. Ibid. 

7. Q., a commander in the Navy, having been tried and sentenced to 
dismissal from service by a naval court-martial, the record of the 
proceedings and sentence was submitted to the President, who,. 
on the 5th of June, 1874, approved the same. On the 9th of same 
month the Secretary of the Navy addressed a letter to Q. (then 
in Boston) informing him of the approval of the sentence, and 
stating that from that date (June 9, 1874) he would ‘‘cease to 
be an officer of the Navy.” On the 12th of same month the Sec- 
retary again addressed a letter to Q., asking him to return the 
letter of dismissal. On the 8th of December following the Sec- 
retary addressed a third letter to Q., stating that the sentence of 
the court-martial ‘‘was, on the 9th day of June, 1874, mitigated 
to suspension from rank, &c., to date from that day.” In the 
Inean time, viz, on the 10th of June, S., a lieutenant-commander, 
was nominated to be a commander in the Navy, from the date last 
mentioned, vice Q., dismissed, and this nomination was confirmed 
on the 12th of June, and a commission issued to S. same day. 
Held: (1.) That the letter of the Secretary of the Navy of Decem- 
ber 8 is satisfactory proof, not only of the mitigation of the sen- 
tence by the President, but that it was mitigated by him on the 
9h of June. (2.) That the letter of dismissal, in execution of 
the sentence, forwarded by the Secretary on the 9th of June (it 
being manifest that the complete execution of the sentence, by 
means of that letter, could not take place on that day), was then 
revocable ; and the mitigation of the sentence was in effect a 
revocation of the letter. (3.) That it was competent to the 
President, under the circumstances, to mitigate the sentence 
when he did. (4.) That the subsequent appointment of 8. could 
not render ineffectual the previous mitigation of the sentence. 
463. 

e. In view of the fact that the mitigated sentence has been put in exe- 
cution by a former adininistration, by which all questions in the 
premises must be presumed to have then been fully considered : 
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NAV ¥—Continued, 
{dvised that this action be now treated as a final determination of 
the matter as regards the status of Q. 464. 

, ain October, 1261, S. was appointed by the Secretary of the Navy 
‘fan aeting master in the Navy, on temporary service,” and was 
disinissed from the service by the Secretary in March, 1862: Held 
that the dismissal was lawftul—-that in the absence of legislation 
the Secretary had power to determine the time at which an ap- 
pointnent expressly temporary should come to an end. 560. 

10. In January, 1864, 8S. was appointed by the Secretary of the Navy 

‘tan acting gunner on temporary service ” in the volunteer Navy, 
and in July, 1265, was dismissed from the service by the Secre- 
tary: /feldthat a power to appoint gunners to an undefined extent 
does not preclude the appointment of acting gunners also; that 
the power to appoint the latter 1s implied by section 18, act of 
July 17, 1262, chap. 204 (Rev. Stat., sec. 1410); and that, as an 
acting gunuer, S. was Hable to dismissal at the will of the Secre- 
tary. 64. 


NEW IDRIA MINING COMPANY, 
See LANDS, PUBLIC, 4. 


OBSTRUCTION TO NAVIGATION, 
See NAVIGATION, 1, 2, 3, 4, 


OCEAN MAIL SERVICE. 
See CONTRACT, 33, 34. 


OFFICE OF TRUST. 
The positions held by the connnissioners appointed by the President 
for the Centennial Exhibition are offices of ‘‘trust,” within the 
meaning of section 9, artiele 1, of the Constitution. 1°7. 


OFFICER. 

The commissioners appointed by the President for the Centennial 
Exhibition, under section 3 of the act of March 3, 1871, chap. 105, 
though charged with duties of a special and temporary character, 
are officers of the United States. 127, 


OFFICIAL BOND. 
The liability of sureties upon the official bond of a collector of cus- 
toms is limited to acts done by him during his term of office. 
They are not responsible for defaults committed in relation to 
public moneys received by him after the term for which he was 
appointed. 214. 
. See PENSION AGENCIES AND AGENTS, 6. 


OFFICIAL ENVELOPE. 
1. Sections 5 and 6 of the aet of March 3, 1877, chap. 103, providing for 
the use of the official envelope, do not forbid the nse of stamps 
by the Executive Departments. Each Department designated in 
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OFFICIAL ENVELOPE—Continued. 
section 2 of the act of March 3, 1°77, chap. 102, and in the cor- 
responding provision in the act of August 15, 1876, chap. 287, 
may, in its discretion, use stamps for official mail matter under 
and in conformity to these acts, or use the official envelope for 
such matter under and in conformity to sections 5 and 6 of the 
act of March 3, 1877, chap. 103, or it may use both. 262. 

». The use of the ofticial envelope is, by sections 5 and 6 of the act of 
March 3%, 1877, chap. 103, limited to the Executive Departments, 
and the bureaus or offices therein, at the seat of Government. 
Ibid. [But by section 29 of the act of March 3, 1879, chap. 120, 
the provisions of those sections are ‘‘extended to all officers of 
the United States Government, and made applicable to all offi- 
cial mail matter transmitted between any of the ofticers of the 
(United States, or between any such officer and cither of the Ex. 
ecutive Departinents or ofticers of the Government.” Under a 
provixo pension agents and “ other officers who receive a fixed al- 
lowance as compensation for their services, including expenses 
for postage,” are excepted. ] 

3. The provisions of the act of March 3, 1877, relating to the ofticial 
envelope, do not extend to the Ixxecutive. In the absence of a 
special provision for stamps for his official mail matter, the ap- 
propriation for contingent expenses of the Executive office is ap- 
plicable to that object, and to the extent that it is so applied 
authority exists for the issue of stamps to him, Jbid. (See supra, 
par. 2.) . 

4. The State and other Departments named in section 2 of the act of 
March 3, 1877, chap. 102, being thereby authorized to make 
requisition for stamps ‘not exceeding the amount stated in the 
estimates” submitted to Congress, semble that where one of these 
Departinents has failed to submit an estimate it is precluded 
from making the requisition, and thus is restricted to the use of 
the official envelope. Jbid. 

5. The provision inthe act of February 27, 1877, chap. 69, aending sec- 
tion 3915 Rev. Stat., does not authorize the issue of official post- 
age-stamps for the use of the Post-Oftice Department during the 
next fiscal year, if no appropriation has been made therefor. In 
this case the use of the official envelope, under the act of March 
3, 1877, chap. 103, is the only mode of transmitting mail matter 
which will be available to that Departinent and the bureaus or 
oftices therein during that year. 263. 

6. What provision exists in such case for official mail matter of post- 
masters considered and stated. Jbid. 


OLD MATERIAL, DISPOSAL OF. 
See SECRETARY OF TILE TREASURY, 2. 


PACIFIC RAILROADS. | 
1. Inquiry being made whether the Union Pacific Railroad Company 
should be paid the compensation for mail transportation tixed by 
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PACIFIC RAILROADS—Continued. . 

Congress for railroads generally, or should be paid as compensa- 
tion therefor what is paid by private parties for service of a sim- 
ilar kind, and also whether that company is subject to the reduc- 
tion of compensation provided in the act of July 12, 1876, chap. 
179: Advised that (until a final and authoritative judicial deter- 
mination of the questions raised) the Postmaster-General apply 
the same rules in dealing with that-company which Congress 
has made applicable to railroad companies in general. 610. 

2. Section 6 of theact of July 1, 1862, chap. 120, leaves the United States 
free, as against the Union Pacitio Company, to resort to either 
the general rights which they have against all railroad com- 
panies or the special rights therein provided. bid. 


PAINTINGS ON GLASS. e 
See Customs Laws, 21, 22. 


PARDON. 
See CLAIMs, 9. 


PASSPORT. 
See CITIZENSHIP, 2, 3, 4. 


PATENTED ARTICLE, CONTRACT FOR, 
See CONTRACT, 1. 


PATENT. 
See LaNps, PuBnic, 1. 


PAY ACCOUNTS OF ARMY OFFICERS. 

1. The Secretary of War may properly issue an order authorizing pay- 
masters of the Army to make a certificate upon the pay-accounts 
of officers in the following form: “The within account is 
believed to be correct, and would be paid by me if I had public 
funds available for that purpose.” Such certificate would not 
come under the prohibition of section 3679 Rev. Stat. 271. 

2. Section 3477 Rev. Stat. does not forbid the transfer or assignment 
of their pay-accounts by Army officers after the same become 
due. Such accounts may be lawfully transferred or assigned 
when due, the regulations of the Army relating to this subject 
(par. 1349, Art. XLV, Regulations of 1863) being complied with. 
Lid. 


PAYMENT OF CLAIMS. 
See REQUISITION, ISSUE OF. 


PENSION. 
1. The words ‘‘ pensioner” and ‘ person entitled to a pension,” in see- 
tion 4718 Rev. Stat., include a widow pensioner. 591. 
2. Held, accordingly, that where a widow pensioner died, leaving an 
accrued pension,” no child surviving, the person who bore the 
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PENSION—Continued. 


expenses of the last sickness and burial of the deceased is entitled 
to reimbursement from such pension in case sufficient assets to 
meet such expenses were not left. bid. 


PENSION AGENCIES AND AGENTS. 


1. 


The law concerning the establishment of pension agencies and the 
appointment of pension agents, as it existed before and at the 
time of the adoption of the Revised Statutes, reviewed. 246. 


. Sections 4778, 4779, and 4780 Rev. Stat. produce no change in the 


previous state of the law on that subject. bid. 


. The President has authority to consolidate two or more pension 


agencies into one, by discontinuing some agencies and transfer- 
ring the business thereof to others, bid. 


. Upon the discontinuance of an agency the official functions of the 


incumbent cease; his hold on the office necessarily terminates 
with its extinguishment, and the tenure-of-office law no longer 
apples. Ibid. 


. Incumbentsof agencies, whose districts are subsequently enlarged by 


the transfer thereto of the business of discontinued agencies, are 
competent to perform the duties thereof as well after as before 
the enlargement, and new appointments are not made necessary 
by the change. It is otherwise with thse incumbent of an agency 
which has been discontinued. The latter cannot be put in 
charge of another separate and distinct agency without a new 
appointment. Ibid. 


. A bond conditioned for the faithful discharge of all the duties of 


the oftice ‘‘ according to the laws and instructions which are now 
in force, or which shall be in force at any time during” the con- 
tinuance of the agent in office, will, in the case of an agent 
whose agency is enlarged during his terin in the manner above 
indicated and upon whom increased duties are thus devolved, 
subject the sureties thereon to liability after the enlargement of 
the agency. Ibid. 


PERIODICAL PUBLICATION. 


See PostaL Laws, 10. 


POSTAL LAWS. 


1. 


2. 


Semble that it is a violation of section 5474, Rev. Stat., for a mail 
contractor to employ an express coinpany not under his control 
to carry mail matter committed to his charge. 70. 

The Pittsburg, Cincinnati and Saint Louis Railroad Company is 
entitled to nothing for mail service beyond what has been paid 
thereto according to established usage prior to July 1, 1873. But 
having protested against the continuance of that method of 
adjustment after July 1, 1878, claiming compensation in accord- 
ance with the terms of the act of March 3, 1873, the company js 
entitled for this period to compensation as claimed. 74, 
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POSTAL LAWS—Continued. 


de 


~} 


10. 


11. 


Where two railroad corporations run from their point of junction 
to a common terminus (over the saine track) separate trains with 
postal cars earrying the mails, and route-agents to accompany 
the same, each such corporation is entitled, under the act of 
March 3, 1°73, chap. 231, to he paid at the rates thereby pro- 
vided for the average weight of mails carried by it to the coin- 
mon terminus. 92. 

Railroad companies, carrying the mails under the arrangement and 
classitication of the Postmaster-General, agreeably to the law as 
it existed prior to March 3, Iev3, cannot how claim additional 
compensation. Ibid. 

The compensation to railroad companies authorized to be fixed by 
sections 4002 to 4005 Rev. Stat., for the use of railway post-ottice 
ears furnished by them, is not affected by the provisions of the 
first section of the act of July 12, 1876, chap. 179. 169. 


. Where the duties of “special agents” employed by the Postmaster- 


General, under section 4017 Rev. Stat., concern the railway postal 
service, such agents may, so far (and so far only) as regards the 
performance of those duties, be placed under the supervision of 
one or both of the officers authorized to be appointed by the 
Postmaster-General by section 4020 Rev. Stat. to superintend the 
railway postal service. 171. 

The provision in the act of July 12, 1876, chap. 179, directing the 
Postmaster-General to inake a 10 per cent. reduttion of the com- 
pensation to railroad companies for carrying the mails, operates 
prospectively, and does not affect existing contracts which were 
authorized by the law in force at the time of their execution. As 
to these, the rate remains as a during the period fixed 
by the agreement. 182. 


. Under section 3894 Rev. Stat., as snicnded by section 2 of the act 


of July 12, 1876, chap. 186, letters or circulars concerning legal 
as well as those concerning illegal lotteries are authorized to be 
excluded from the mails. 203. 


. The provision in section 3880 Rev. Stat., declaring fifteen vrammes 


of the metric system to be the equiv lent of a half ounce avoir- 
dupois, does not apply to all postal matter. Its application is 
limited to mail matter between this and foreign countries on 
which the rates of postage are determined by weight according 
to the metric system. 224. 

The Lakeside Library, a literary paper, printed and published 
periodically in parts or numbers at definite intervals, is a period- 
ical publication within the meaning of section 5 of the act of 
June 23, 1874, chap. 456, and, when addressed to news agents or 
regular subscribers, is entitled to pass at a rate of postage pre- 
scribed for ‘‘ periodical publications.” 345. 

During the railroad troubles (labor strikes) of 1877, the Michigan 
Central Railroad Company (with which there was a written con- 
tract for mail service, containing special provision as to forfeiture 
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of pay) and the Cleveland and Pittsburgh Railroad Company 
(with which there was no contract in writing, but which was 
engaged in the performance of ‘‘recognized service” in the con- 
veyance of the mail) failed to transport the mail over their 
respective roads for a day or two, on account of which deductions 
were made from their pay: Held that it was competent to the 
Postmaster-General to make the deduction in both cases. 440. 

12, Upon the facts stated, the mail transportation performed by the 
Chicago, Burlington and Quincy Railroad Company subsequently 
to July 1, 1875, was (not service under a contract, but) ‘‘recog- 
nized service”; and the action of the Postmaster-General, on the 
16th of October, 1276, abating the rate payable to the company 
10 per centum, in accordance with the provisions of section 1 of 
the act of July 12, 1876, chap. 179, was proper. 482. 

13. Case of the Baltimore Central Railroad Company, and also of the 
Delaware Branch Railroad Company, concerning mail transporta- 
tion between Philadelphia and Chester by the former company 
and between Philadelphia and Wilmington by the latter com- 
pany—service by each company performed over the track of the 
Philadelphia, Wilnington and Baltimore Railroad Company, 
over which this last-mentioned company at the same time trans- 
ported the mail—held to be governed by the principles applied to 
the case of the Rockford, Rock Island, &c., Railroad Company, 
in the opinion of the Attorney-General of May 6, 1876. 598, 

14. Case of the Philadelphia Wilmington and Baltimore Railroad Com- 
pany, the Baltimore Central Railroad Company, and the Delaware 
Railroad Company, for mail transportation performed over the 
track of the first-named company, which was considered in opinion 
of November 23, 1876, reviewed upon additional facts furnished ; 
and held that the periodical settlements heretofore made by the 
Philadelphia, Wilmington and Baltimore Company with the 
Post-Office Department, agreeably to an arrangement between 
the three companies, for the whole of such mail-service over the 
common track, from 1873 to 1876, ought to stand. 602, 

15. The view of the Attorney-General, expressed in an opinion dated 
May 6, 1876, that there may be several post-office routes over the 
same railroad track, does not at all forbid that several railroad 
companies using the same track may so far be serving but one 
post-office route. Ibid. 


POSTMASTER-GENERAL. 

The Postmaster-General has no authority, under section 393 Rev. Stat.,. 
to negotiate a postal convention providing for the payment 
of indemnity for the loss of registered articles or letters. To en-- 
able him to do so further legislation is required. 462. 

See ADVERTISEMENTS, 5; CLaIMs, 1, 2, 14; CONTRACT, 2, 4, 33, 35: 
_ Pacrric RaILroaps, 1; Postat Laws, 7, 11, 12. 
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POST-TRADER. 

1. A post-trader appointed for a military post under section 3 of the 
act of July 24, 1876, chap.226, is removable at the pleasure of the 
Secretary of War. 278. 

2, Such trader is simply a person licensed by the Secretary of War, 
with the concurrence of the council of administration and com- 
man<ding officer, to carry on a certain traffic at a military post ; 
and his removal would consist merely in a revocation of the 
license by the Secretary, in which the concurrence of the council 
of administration and commanding officer of tha post is not re- 
quired. bid. 


PRESERVATION OF ARMY CLOTHING. 
See APPROPRIATIONS, 1, 2. 


PRESIDENT. 

1. Under sections 20528 and 2039 Nev. Stat., the President may, in his 
discretion, devolve the disbursement of funds for the Indian 
-agencies within asuperintendency upon the superintendent thereof 
or upon the several Indian agents within the same superintend- 
ency. 66. 

In the exercise of his general administrative superintendence, the 
President may interfere to restrain an officer from assuming an 
authority that does not belong to him, as well as to compel the 
ofticer to perform a duty that does belong to him. 94. 

3. Hence it is competent to the President to entertain an appeal from 
the head of a Department which concerns the authority of a sub- 
ordinate officer In the Department. TJbid. 

4. The President has power to fill, by temporary appointment, in a 
recess of the Senate, a vacancy then existing which occurred dur- 
ing the next preceding session of that body. 207. 

»o. Concerning the power of the President to appoint general courts- 
martial, see Note, p. 297. 

G. Power of the President respecting the suspension of civil officers 
appointed with the consent of the Senate, and his duty in regard 
to the nomination of persons in the place of suspended officers, 
and also in regard to the filling of vacancies in civil offices hap- 
pening during a recess of the Senate, tuder the provisions of sec- 
tions 1768 and 1769 Rev. Stat., stated. 375. 

7. No duty is devolved upon the President to send in nominations to 
the Senate in place of suspended officers, or to fill vacancies, 
unless that body shall continue in session for thirty days. bid. 

8. Where no nomination in place of a suspended officer has been sent 
in, and the Senate adjourns, or, a nomination having been sent 
in, the Senate adjourns without confirming it, the officer suspended 
thereupon becomes reinstated, but he may be again suspended 
by the President, as before. In the case of a vacant office, under 
like circumstances, the office would be in abeyance upon the 
adjournment of the Senate. 376. 


we 
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J 


10. 


The President, in nominating a person to the place of a suspended 
officer, need not give any reasons for the suspension. bid. 

Where an officer has been suspended during a recess of the Senate 
and another person designated to perform his duties, under sec- 
tion 1768 Rey. Stat., the President may at any time revoke the 
suspension and thus reinstate the officer. 380. 


Ll. Under section 2053 Rev. Stat., the President has discretionary power 


Ly, 


13. 


14. 


to dispense with the services of any Indian agent; and, under 
sections 1224 and 2062 Rev. Stat., he is authorized to assign a 
inilitary officer to execute the duties of such agent, if thiscan be 
done without separating the officer from his company, regiment, 
or corps, or otherwise interfering with the performance of his 
military duties; or, under section 2053 Rev. Stat., he may devolve 
the duties of such agent upon an agent who has heen appointed 
for another agency. 405. 

The President can, under section 2059 Rev. Stat., discontinue any 
agency, Whereupon the functions of the agent would cease. Tle 
‘an also, under the same section, transfer the agency to another 
place; for instance, to the vicinity of a military post, should it 
be contemplated to require a military officer to perform the duties 
of agent. Ibid. 

The President had, in 1861, power to dismiss trom the service an 
Oflicer of the Marine Corps. 421. 

Semble that section 17, act of July 17, 1862, chap. 200, in so far as 
it authorized dismissals by the President from the military serv- 
ice, was declaratory only of long-established law, and that the 
force of the provision is found in the word ‘‘requested,” by which 
it was intended to re-enforce strongly this power in the hands of 
the President at a great crisis. Ibid. 

The President has power to authorize the commissioner appointed 
under the joint resolution of February 16, 1875, to represent the 
Government at the International Penitentiary Congress to be 
held at Stockholn. 618, 

See COURT-MARTIAL, 1, 3, 4, 5, 6,7; Navy, 7; OrricIAL ENVEL- 
OPE, 3; PENSION AGENCIES AND AGENTS, 3; REVENUE MARINE: 
SUSPENSION OF OFFICERS, 1. 


PRIVATE LAND CLAIMS. 
In November, 1799, a concession of four square leagues of land, in 


territory now within the State of Missouri, was made by the 
Spanish authorities to M., for certain purposes. In February, 
1806, the land was surveyed, and the survey certified to by the 
surveyor-general for Upper Louisiana. In June, 1806, and again 
in May, 1810, claim for the land under said concession and sur- 
vey was presented by M. to the board of land commissioners for 
Louisiana Territory and was rejected. M. died on the 28th of 
May, 1314. Onthe 27th of April, 1816, Congress passed an act 
for the benefit of certain nephews of M., which released to and 
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PRIVATE LAND CLAIMS—Continued. 

vested in them all the right, title, and interest of the United 
States in and to any real estate whereof M. died seized. The 
Jand included in said survey having since been surveyed by the 
United States as public lands, and a large part thereof disposed 
of, the heirs of the nephews aforesaid have applied for scrip 
under the act of June 2, 1858, chap. 81, in lieu of the land: THeld 
(1) that M.'s seizure of the land referred to, at the time of his 
death, may be proved by traditionary or hearsay evidence; (2) 
that by the presentation of the concession and survey to tho 
board of commissioners, and from the recognition by Congress of 
possession and claim according thereto as existing in claims of 
the same class from 1811 to 1829, M. must be regarded to have 
been seized of the land when he died; (3) that accordingly M. 
“died seized” of the land within the meaning of the act of 1816; 
(4) that this act is equivalent to a patent for a specific tract of 
land, and both located and satisfied the inchoate claim of M. ; 
(5) that the act of 1858, being limited to land claims not 
located or satisfied, is inapplicable. 512. 

PRIVILEGED COMMUNICATIONS. 

1. Official correspondence between the Commissioner of Internal Rev- 
enue and a district attorney, in relation to cases of violation of 
the internal-revenue laws and to prosecutions thereunder, belong 
to that class of communications which, on grounds of public 
policy, are regarded as privileged, and the production of which 
in evidence, in a suit between private parties, the law will not 
enforce. 378. 

2. A subpona duces tccum, issued by a State court, was served upon a 
district attorney, requiring hun to appear as a witness in a pri- 
vate suit and bring with him all letters and telegrams received 
from the Commissioner of Internal Revenue relative to certain 
causes then pending in a United States court on indictments 
under the internal-revenne laws: Advised that 1t would be proper 
for the attorney to appear before the State court in obedience to 
the writ, and there object to produce the papers on the ground 
that they are privileged, if, in his judgment or in that of the 
Commissioner, their production would be prejudicial to the pub- 
lic interests. J bid. 

3. An officer, under authority of the Treasury Department, advertised 
for proposals to furnish fuel. C., a bidder, addressed a commu- 
nication to the officer relating to the responsibility of H., another 
bidder. The officer, in obedience to his instructions, submitted 
to the Department the bids received by him, and with them he 
forwarded the said communication. An action for libel having 
been brought by H. against C., and interrogatories therein con- 
cerning said communication filed in the Department: Held that 
the communication cannot properly be treated by the Secretary 
as a privileged one. 415. 
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PRIVILEGED COMMUNICATIONS—Continued. 

4. In general only such communications as are made in the course of 
their official duties by the persons making them come within the 
rue of privileged communications, and are confidential under all 
circumstances, Ibid. 

). Butin certain cases (indicated in the opinion) communications other 
than those of officials may be treated as confidential, and in these 
cases the Department would be justified, upon pablic considera- 
tions, in declining to furnish copies of such communications on 
the order of a court. bid. 


PRIZE, DISTRIBUTION OF. 

1. The words, ‘‘their respective rates of pay in the service,” as used 
in section 10, paragraph numbered ‘‘ fifth,” of the prize law of 
June 30, 1864, chap. 174, signify the rates of pay actually estab- 
lished, and to which the parties concerned were entitled, at the 
time of the capture of the prize. 63. 

2. Accordingly, the promotion of a naval officer to whom pvize-money 
is distributable under said paragraph, conferred after the date of 
the capture of the prize, cannot affect the distribution of the fund, 
even though by the promotion he became entitled to increased 
pay from and including that date. In such case the rate of pay 
which the officer was in receipt of when the capture was made, 
not the increased pay resulting from the promotion afterwards 


bestowed, is the measure of his allowance under that provision. 
Ibid. 


3. The commander of a single ship is by the prize law aforesaid re- 
stricted to one-tenth or three-twentieths (as the case may be) of 
the prize-money awarded to his vessel, and cannot share accord- 
ing to his rank, where that would give him more. Jbid. 

4+. Under a decree, in prize, of the district court of the United States 
for the southern district of Illinois, passed at its June term, 1868, 
certain moneys were paid into the Treasury to the credit of the 
naval pension fund. At its November term, 1869,,in a proceed- 
ing for the reformation of that decree, due notice of which was 
viven to the proper representative of the United States in the 
cause, the court modified its decree so far as to require the said 
moneysto be distributed to the captors named therein : Held that 
the decree as thus modified is the only final decree of the court 
in the cause, and should alone be regarded as the decree of the 
court, for the purpose of distribution of the funds, within section 
16 of the act of June 30, 1864, chap. 174 (sec. 4641 Rev. Stat.), 
and that it is the duty of the Secretary of the Navy, and of all 
ofticers of the United States concerned, to give effect thereto. 
575. 

3. Opinions of Attorney-General Akerman and Attorney-General Wil- 
liams in same matter (13 Opin., 299, 348; 14 Opin., 524), con- 
sidered, and the apparent conflict between the view there taken 
and that here adopted explained by a material difference between 
the state of facts as then and that as now presented. 576, 
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PROCESS. 


Process issued under the authority of a State cannot legally obstruct, 
directly or indirectly, the operations of the United States Govern- 
ment. o24. 


PROPERTY LOST OR DESTROYED IN THE MILITARY SERVICE. 
See CLAIMs, 13. 


PROPERTY TAKEN FOR USE OF THE ARMY. 
See CLAIMs, 4, 5. 


PUBLIC BUILDING. 

The condition in the deed of the city of New York, conveying to 
the United States the site (viz, the lower part of the City Hall 
park) of the new post-oftice and court-house building, by which 
the title is subject to forfeiture in case the ground conveyed 
ceases to be used for the purposes of a post-oftice and court-house 
or either, or in case it is used for any other public purpose, is not 
violated by the oceupancy and use of some of the rooms in the 
new building by certain officers of the internal revenue, steam- 
hoat inspection, and other service under the control of the Treas- 
ury Department. 476. 


PURCHASE OF LAND. 

1. The provision in the act of March 3, 1275, chap. 134, making an 
appropriation for a movable dam, impliedly authorizes the pur- 
chase, with the approval of the Secretary of War, of such land as 
is necessary for the construction of the dam. 212. 

2. Payment of the purchase money for the Jand may be made, though 
the legislature of the State has not consented to the purchase. 
Section 355 Rey. Stat. considered in connection with section 12337 
Rev. Stat. and construed. bid. 


QUARTERMASTER’S DEPARTMENT, PROMOTION IN. 
See ARMY, 13. 


RALLWAY POST-OFFICE CARS. 
See PostTaL Laws, 54. 


REBATE OF DUTIES. 
See Customs Laws, 13, 21. 


REBELLION. 
Semble that in the State of Mississippi the war for the suppression of 
the rebellion ended on the 2d of April, 1865. 572. 


RECOMMENDATIONS FOR OFFICE. 

See DEPARTMENT, 2, 3, 4, 5. 
REFUNDING ACT. 

See BONDS OF THE UNITED STAtTEs, 1, 2. 


‘ 
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REFUND OF DUTIES. 
See Customs Laws, 14, 15; SECRETARY OF THE TREASURY, 1, 2 
3, 4, 


REFUND OF PAY, ETC., IN THE ARMY. 
See ARMY, 6, 7. 


REGISTRY OF VESSELS. 

1. The word “wrecked,” as used in section 4136 Rev. Stat., 1s appli- 
cable to a vessel which is disabled and rendered unfit for naviga- 
tion, whether this condition of the vessel has been caused by the 
winds or the waves, by stranding, by fire, by explosion of boilers, 
or by any other casualty. 402. 

2. To authorize the issue of a register under that section, it is sufficient 
if the cost of repairing the vessel—as well where, in so doing, the 
original plan of the vessel is departed from and changes in her 
construction and internal arrangement are made, new machinery, 
new appliances for her navigation, and other improvements in- 
troduced, as where the vessel is simply restored to what she 
originally was—equals three-fourths of her value when repaired. 
Ibid. 


RELATIVE RANK. 
See Navy, 3,4; NAVAL ACADEMY, 5; Army, 19, 20, 21, 22. 


REGULATIONS. 
See ARMY, 19, 20, 21; CourT-MARTIAL, 2; Customs LAws, 28; 
INTERNAL REVENUE, 3; NAVAL ACADEMY, 4; SECRETARY OF 


THE TREASURY, 5, 6. 


RELATIVE RANK. 
See Army, 19, 20, 21, 22; Navan ACADEMY, 5; NAVY, 3, 4. 


REMISSION OF FORFEITURE. 

Where forfeiture or loss of pay is made a part of the sentence of a 
court-martial, in addition to confinement or suspension from duty, 
the former may be remitted by the proper anthority, in whole or 
in part, without also remitting the latter. 175. 


REMISSION OF SENTENCE OF COURT-MARTIAL. 


See CoURT-MARTIAL, 6. 


RENTING BUILDINGS FOR GOVERNMENT PURPOSES. 

The hire of a building to be used as an office by the officer assigned 
to the duty of taking charge of the construction of the State, War, 
and Navy Department building, &c., is in violation of the act of 
March 3, 1877, chap. 106, which prohibits the renting of any 
building, or any part of any building, for Government purposes 
in the District of Columbia, “ until an appropriation therefor shall 
have been made in terms by Congress.” 274. 
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REQUISITION, ISSUE OF. 

1. It is the duty of the head of a Department, after facts have been 
submitted under section 191 Rey. Stat. which, in his judgment, 
aftect the correctness of a balance certified to him upon settle- 
ment of a claim by the proper accounting officers of the Treasury, 
and after the certificate has been returned by the Comptroller 
with the decision in the case reaffirmed, to issue his requisition 
for payment of the balance certified. 596. 

2. Signing the requisition in such case under protest is without effect. 
Lbid. 

see ACCOUNTS AND ACCOUNTING-OFFICERS, 7; CLAIMS, 23. 





RES ADJUDICATA. 

Where an application was made to the Secretary of the Interior to 
review a decision of his predecessor, but it did not appear that 
any new facts in the case were presented, nor that any change in 
the law had taken place since the decision was made: Held that 
the principle of res adjudicata applies, and advised that the former 
decision be adhered to. 315. 

See CONTRACT, 19. 


RESIGNATION, 

1. In February, 1-76. §., being then minister to England, tendered his 
resignation, to take effect on the arrival of his successor. <A few 
days thereafter he asked for leave of absence to return to the 
United States, which was granted. Subsequently the Secretary 
of State addressed a letter to him at London, informing him of 
the acceptance of his resignation; but before this letter reached 
London he had left there for the United States. A nomination 
having been sent to the Senate in place of S., ‘‘resigned”: Held 
that 8. (being now in the United States) will cease to be minister 
on the confirmation and appointment of his successor. 90. 

%. The opinions of Attorney-General Cushing and Attorney-General 
Bates (see 6 Opin., 456, and 10 Opin., 229) to the effect that, on 
general principles of law, the resignation of an officer while in- 
sane is to be deemed void, and that, although it may have been 
accepted without knowledge of the insanity, the acceptance can 
be recalled and the officer reinstated without anew appointment, 
reaftirmed ; subject, however, to the following qualification, viz, 
that the Executive Department, after having accepted the resig- 
nation, has done no act which prevents the restoration of the 
statu quo without impairing or prejudicing the rights of other 
officers acquired in-consequence of such act. 469. 

3. Where a resignation of an Army officer has been tendered and ac- 
cepted without anything more, and a question of insanity after- 
wards arises, it is competent to the War Department to hear and 
consider evidence upon the question, and decide and act accord- 
ingly. Ibid. ; 

4. But where, after acceptance of the resignation and without know]- 
edge of the insanity, the place of the officer has been filled by ap- 
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RESIGNATION—Continued. | | 
pointment of another thereto, the resignation must be regarded 
as effective. 470. 


RESTORED NAVAG OFFICER. 
See COMPENSATION, 31, 32. 


RETIRED OFFICERS OF THE ARMY. 
see AUMY, 1, 2,9, 4, 3, 8, I1, 12, 16, 174, 183 CoMPENSATION, 11. 





RETIRED OFFICERS OF THE MARINE CORPS. 
See MARINE CORPS. 


RETIRED OFFICERS OF THE NAVY. 
Sce COMPENSATION, 12, 13, 14, 153 NAVY, 5, 6. 


REVENUE-MARINE. 

Ofticers in the revenue-cutter service belong to the civil service of the 
United States, as contradistinguished from the naval and military, 
and are subject to removal by the President with the concurrence 
of the Senate. 396. 
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RIPARIAN RIGHTS. 
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MUTTON tT seeeasdckeeectetanl 
Ne ita RU LU ee a | 


1. The right of the United States, as owner of lot 3, in section 3, 
township 14 north, range 5 east, at the mouth of Saginaw River, 
Michigan, to its proportion of the adjoining soil that las ap- 
peared above the surface of the river since 1839 is the saime, 
Whether such appearance is owing to alluvial deposits or to a 


recession of the water. 47. 


2. Rules suggested for determining the extent and boumlaries of that 
portion of said soil whieh belongs to the United States as owner 


of said lot. hid. 


3. Proprietorship of the adjacent lots is not necessary, nor is any per- 
mission from riparian proprietors required, to give the United 
States a right to erect range lights inthe watersof Saginaw River; 
this is a matter between the United States and the State, and 


not one that coneerns the shore owners. 


Thid. 
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SANBORN, JOHN D., CLAIM OF. 


See CLarms, 10, 11; COMPENSATION, 6, 7. 


SAGINAW RIVER, LANDS AT MOUTIL OF. 
See RIpaRIAN RiGuts, 1, 2. 


SAVINGS BANKS, TAXATION ON DEPOSITS IN. 
See INTERNAL REVENUE, 12. 


“SAWED TIMBER” AND “SAWED LUMBER.” 
See CusTOMS Laws, 26. 


SCHOOL LANDS IN CALIFORNIA. 
See LANDS, PUBLIC, 5, 6. 


SECRETARY OF THE INTERIOR. 
See LANDS, PUBLIC, 45 UNEXPENDED BALANCES OF APPROPRIAe 
TIONS, 1. 


SECRETARY OF THE NAVY. 

1. By section 4751 Rev. Stat., the Secretary of the Navy has power to 
mitigate any fine, penalty, or forfeiture incurred under the pro- 
visions of the sections designated therein; and this power may 
be exercised by him as well where the proceedings, civil or crimi- ‘ 
nal, have not been instituted with his knowledge and by his 
direction as where they have been thus instituted. 436. 

2. The Secretary of the Navy has uot power, under the circumstances 
stated, to release a contractor from his undertaking to furnish 
(among other enumerated articles) “a saw, futtock, for boat- 
builders’ use, Knowlton’s patent,” to the several navy-yards. 
481. 

See NAVAL ACADEMY, 33; Navy, 9, 10. 


SECRETARY OF THE TREASURY. 

1. Powers of the Secretary, under sections 30124 and 3013 Rev. 
Stat., with reference to refunding for overpayment of duties, 
explained. 119. 

2. Section 1 of the act of March 3, 1275, chap. 136, instead of conferring 
new powers upon the Secretary of the Treasury, restricis those 
nulready possessed under sections 3012} and 3013 Rev. Stat. 
But cases in which the Secretary has made no ruling or decision 
are not within its operation. 126. . 

3. Importers, before being concluded, are entitled to a ruling of the 
Secretary, if they have taken the proper steps to obtain it; which 
ruling, after it is made, can only be declared erroneous in law, as 
to duties actually paid underit, by the judgment of a court. Ibid. 

4, Section 2 of said act authorizes the Secretary, with the concurrence 
of the Attorney-General, to modify adversely to the United States 
any construetion of the tariff previously. adopted; but no refund 
can be made by him of duties which have been collected under 
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SECRETARY OF THE TREASURY—Continued. 
such construction, except in pursuance of a judicial decision. 
Ibid. 

5. Under section 2989, Rev. Stat., the Secretary of the Treasury can 
make no regulations other than those which may be deemed 
expedient and necessary for the due execution of such parts of 
the revenue laws as relate to warchouses. 128. 

» But the provisions of section 251 Rev. Stat. comprehend the making 
of rules and regulations for the transportation of appraised mer- 
chandise in bond from one collection district to another, and 
they invest the Secretary with authority over that subject as 
ample as that which he formerly derived under the fifth section 
of the act of August 6, 1846, chap. 84, and the ninth section of 
the act of March 28, 1254, chap. 30. J bid. 

. The Secretary of the Treasury cannot, under section 2634 Rev. 
Stat., give to officers whose compensation is fixed by law a com- 
pensation which shall be regulated by his own discretion. 286. 

2, Upon examination of section 3618 Rey. Stat., amended by act of 
February 27, 1877, chap. 69, and also of section 3672 Rev. Stat.: 
Advised that the Chief of the Bureau of Engraving and Printing 
cannot be authorized by the Secretary of the Treasury to exchange 
certain old presses for a new press with the manufacturers, so 
that but a small amount of money in addition will have to be 
paid to them therefor; yet that the Secretary may authorize a 
sale of the old presses to the manufacturers, the proceeds to be 
covered into the Treasury, and at the same time a purchase of 
the new press can be made from them, paying for the same out 
of the appropriation available for that purpose. 322. 

4, The Secretary of the Treasury has authority to deposit the moneys 
received by the sale of bonds under the acts of July 14, 1870, chap. 
256, and January 14, 1875, chap. 15, with public depositaries 
designated and selected by hin under the provisions of sections. 
5153 Rev. Stat., taking such security as the statute requires, 359. 

10. The Secretary of the Treasury has authority, under section 3699 

Rey. Stat., to fix a currency price for disposing of gold within 
a limited period, subject to his power at any time to terminate 
the period for which the limit was made, or to change such price 
so as to conform to the market rate. 413. 

11. His authority to dispose of the gold is subject to no limitation as to 

amount, except that which is imposed by the same section. Ibid. 

See APPEALS IN CusTOMS CASES, 1, 2,3; BONDS OF TIIE UNITED 

Srates, 1; CLArMs, 17, 18;-COMPENSATION, 9; DirECT-TAX Law; 
DISBURSING OFFICERS, 1, 2,5; INTERNAL REVENUE, 2; UNEX- 
PENDED BALANCES OF APPROPRIATIONS, 4. 


tan 
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SECRETARY OF WAR. 
Nee ARMY, 15, 24; CONTRACT, 6, 11; CoURT-MARTIAL, 1, 3, 55 NAv- 
IGATION, 2; PAY-ACCOUNTS OF ARMY OFFICERS, 1; POST-TRADER: 

RESIGNATION, 33. 
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SENTENCE OF COURT-MARTIAL, APPROVAL OF. 
See COURT-MARTIAL, 1, 2, 3, 4, 5. 


SETTLEMENT WITH CERTAIN SOUTHERN Rk. R COMPANIES, 
Sec ACCOUNTS AND ACCOUNTING-OFFICERS, 1. 


SOUTILT PASS OF THE MISSISSIPPI, IMPROVEMENT OF. 

1. The conditions imposed by the second proriso in section 4 of the act 
of March 3, 1875, chap. 134, viz: ‘unless the said Eads and his 
associates shall secure a navigable depth of 20 feet of water 
through said pasx within thirty months,” &c., and “ unless the said 
Eads and his associates shall secure an additional depth of not 
less than two feet during each succeeding year thereafter until 
26 feet shall have been secured,” &c., operate to bind Eads and 
his associates, on pain of forfeiture of their privileges, &c., to 
secure a navigable depth of 20, 22, 24, and 26 feet, within the 
periods designated, through the channel over the shoal at the 
head of the pass and likewise over the bar at its month; and, by 
necessary implication, also to secure a navigable width of the 
required depth. 185. 

2, The provisions in other parts of said act requiring specific depths 
and widths, varying from 20 feet in depth by 200 feet in width 

: to 30 feet in depth by 350 feet in width, relate solely to the work 
at the nfouth of the pass. J bid. 

3. So soon as the depth and width required by those provisions for 
payment of any installment are obtained, the payment of such 
installment may then be made, if no forfeiture has been ineurred 
under the conditions contained in said proriso. Ibid. 


SPECIAL AGENTS OF POST-OFFICE DEPARTMENT. 
See COMPENSATION, 2, 3, 4,23; POSTAL Laws, 6. 


STATUTES, INTERPRETATION OF. 

1. The act of February 27, 1877, entitled ‘‘An act to perfect the revis- 
ion of the statutes of the United States,” &c., must be deemed to 
take effect only from its date; there being nothing in its lan- 
guage which expressly, or by necessary implication, gives to it 
a retrospective operation. 222, 

2. The prineiple is well settled that statutes are to be construed as 
operating prospectively only, unless their language clearly and 
imperatively demands that retrospective effect should be given 
to them. Jbid. 

3. The amendments of sections 2659 and 2660 Rev. Stat., made by the 
act of February 27, 1877, chap. 69, are not retroactive. That 
act takes effect, not from the date of the Revised Statutes which 
it amends, but from the date of its own enactment, except ina 
case where (as in the amendment of section 1375) the purpose to - 
make it retrospective is distinctly indicated. (Opinion of April 
7, 1877, referred to and reaffirmed.) 259. 

4. Semble that the original dates of the provisions of the Revised Stat- 
utes must be considered in determining their effect upon each 
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STATUTES, INTERPRETATION OF—Continned. 
other, and that a previous decision of a court or a Department 
based upon the circumstance that one such provision is an earlier, 
and the other a later, expression of the will of Congress, binds 
asmuch asever. 493. 

5. The provisions of the act of March 3, 1877, chap. 119, by which the 
Secretary of War is “authorized to reopen the settlement made 
by the United States Government with the Western and Atlantic 
Railroad of the State of Georgia,” &c., are mandatory. The 
word ‘ authorized,” as there used, confers a power, the exercise 
of which is not meant to be dependent upon the discretion of 
the Secretary, but to be nnperative upon him when he is applied 
to by the party interested. 621. 

G. The proceedings in Congress on the bill concerning the settlement 
made with the Western and Atlantic Railroad of Georgia are not 
admissible to control the words finally adopted by that body to 
convey its meaning in the act relating to the same matter (act of 
March 3, 12°77, chap. 119). 625. 

7. Statutes imposing disabilities are not to be extended by construc- 
tion. 652. 

See ACCOUNTS AND ACCOUNTING-OFFICERS, 3, 5, 9, 10, 11, 12; Ap- 
VERTISEMENTS, 2, 3, 4, 5, 63 APPOINTMENT, 1, 2, 5,6, 10; APPRO- 
PRIATIONS, 1, 3, 4,5; ARMY, 1, 6, 7, 8, 10, 16, 17, 1", 23; Bonps 
OF THE UnlreEpD StTatTeEs, 1, 2, 33; BOUNTY; Bounty Lanp 
CLAIMS; CITIZENSHIP, 2, 5; CLAIMS, 4; COLLECTOR oF CUS- 
TOMS; COMPENSATION, 4, 12, 13, 15, 16. 12, 19, 20, 23, 24, 25, 29, 
30, 333 CONTRACT, 2, 7, &, 9, 12, 14. 15, 16, 18, 50; CURRENCY ; 
Customs Laws, 2, 5, 6, %, 11, 12, 13, 15, 16, 17, 128, 19, 20, 21, 24, 25, 
26, 27, 29, 303; DISBURSING OFFICERS, 1, 2, 3; DISTRICT ATTOR- 
NEY, 135) Districr or Corumpra, 2, 3, 45 ENROLLMENT AND 
LICENSE OF VESSELS, 1, 2; INTERNAL REVENUE, 2, 4, 6, 8, 9, 10, 
12, 13, 14; Lanps, Pesric, 3, 5. 6; Navy, 1, 3; OrrvicraL EN- 
VELOPE, 1. 2.3. 5; Pay ACCOUNTS OF ARMY OFFICERS; PEN- 
SION, 1; PostaL LAws, 3, 5, 7, 2, 9, 10; PRIZE, DISTRIBUTION 
OF, 1; PURCHASE OF LAND; REGISTRY OF VESSELS; SECRETARY 
OF THE NAVY, 15 SECRETARY OF THE TREASURY, 1, 2, 4, 5, 6, 
7, 8, 9,10; SoutHy Pass OF THE MISSISSIPPI, IMPROVEMENT OF, 
1, 2; SUBSIDIARY SILVER COIN, ISSUE OF, 1; SUSPENSION OF 
OFFICERS, 53 TONNAGE DUES; TRAVELING ALLOWANCES, 1, 2, 
4; WASHINGTON MONUMENT; WITNESS. 


STEINKAULER’S CASE. 
See CITIZENSHIP, L. 


STORAGE FEES. 
See COMPENSATION, 5. 


SUBSIDIARY SILVER COIN, ISSUE OF. 
1. Under the third section of the joint resolution of July 22, 1276, the 
amount of * fractional currency outstanding “ is to be determined 
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SUBSIDIARY SILVER COIN, ISSUE OF—Continued. 
not merely by the records of -the Treasury Department which 
show how much has been issued and redeemed, but also by ascer- 
taining how much has been lost or destroyed so that it ean never 
be presented for redemption. 312. 

2. When satisfied as to the amount lost or destroyed, the Secretary of 
the Treasury has authority to issue an equal amount of subsid- 
lary silver coin to replace it, subject to this restriction, viz, that 
the aggregate amount of subsidiary silver coin put in circulation, 
together with the amount of fractional currency outstanding, is 
not at any time to exceed $50,000,000. J bid. 


SUPERINTENDENT OF THE MILITARY ACADEMY. 
See MILITARY ACADEMY. 


SUPPORT OF THE ARMY. 
See ARMY, 9, 10. 


SURETY. 
See OFFICIAL BOND. 


SURVEYOR OF CUSTOMS. 
The duties of the office of surveyor of customs, whilst it is in “abey- 
ance,” are, by section 1769 Rev. Stat., construed in connection 
With section 2625 Rev. Stat., devolved upon such customs officer 
as the collector of the district may authorize to perform them. 
401. 


SUSPENSION OF OFFICERS. 

1, An order of the President suspending an officer, under section 1768 
Rey. Stat., takes effect upon due notice thereof to the officer, 
unless by the terms of the order it is to take effect at a stated 
time after notice. Receipt of the order by the officer is due no- 
tice. 62. 

2. Where an otticer is suspended, but continues afterwards to perform 
the duties of the oftice (there being no one at the time authorized 
to enter upon the performance of such duties), his acts are those 
of an officer de facto, and are valid so far as they concern the in- 
terests of the public. bid. 

3. Where no nomination in place of a suspended officer has been sent 
in, and the Senate adjourns, or, a nomination having been sent 
in, the Senate adjourns without confirming it, the officer sus- 
pended thereupon becomes reinstated, but he may be again sus- 
pended by the President, as before. 376. 

4. Where an officer has been suspended during a recess of the Senate 
and another person designated to perform his duties, under sec- 
tion 1768 Rev. Stat., the President may at any time revoke the 
suspension and thus reinstate the ofticer. 380. 

. Under section 2045 Rev. Stat., an Indian agent may, at any time, be 
suspended, and the place temporarily filled in the mode there . 
provided, 425. 


eu 
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SWAMP LANDS, INDEMNITY TO STATES FOR. 
See LaANps, PUBLIC, 2. 3. 


TAXES. 

A wagon, emploved by its owner in’ transporiing the mail from 
point to point within the city of Baltimore, is not exempt from 
local taxation by reason of its employment in the mail service- 
33, 


TAX-LIEN. 
See TRANSFER OF JURISDICTION, 1. 


TELEGRAPH. 

1. A company chartered by the State of Oregon, subsequently to the 
aet of July 24, 1866, chap. 230, constructed a telegraph line over 
public domain of the United States within that State, but never, 
filed a “written aceeptance,” as required by that act, and 
declines to comply with the provisions of that act as to rates for 
Government telegrams : Advised that the company, in respect of 
the erection of its telegraph on the publie lands, is a trespasser, 
and that the United States (without special legislation) are 
entitled to all ordinary remedics for trespass given at law, as well 
as to all extraordinary remedies given in equity. 554, 

In transmitting Government dispatches from Leavenworth, Kans., 
to points in Colorado, the Western Union Telegraph Company 
has not the option to send them either by way of Denver (over 
the telegraph line constructed along the Kansas Pacific Railroad) 
or by way of Pueblo (over the telegraph line constructed along 
the Atchison, Topeka, and Santa Fé Railroad). 579. 

3. The option of selecting the route is with the Government; and 
Where no option is expressed thereby, the company is bound to 
send the dispateh over the cheaper route. — [bid. 

4. The acceptance by the saidcompany of the rates established by the 
Postmaster-General under the act of July 24, 1866, ehap. 230, was 
not a waiver of the right of the company to change its local tariff 
rates over the telegraph line constructed along the Kansas Pacitie 
Railroad between Lawrence and Denver, = /bid. 
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TEMPORARY APPOINTMENT BY THE PRESIDENT. 
See APPOINTMENT, 4. 


TENURE OF OFFICE. 
See PRESIDENT, 6, 7, 8, 9, 10; SUSPENSION OF OFFICERS, 1, 5. 


TIMBER, DUTY ON. 
See CustoMs Laws, 5, 6. 


TONNAGE DUES, 

Under sections 4219, 4225, and 4371, Rev. Stat., certain foreign ves- 
sels, when found trading between district and district, &e., are 
liable to tonnage dues (including light-money), amounting to 
one dollar and thirty cents per ton. 35. 
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TRADERS AT MILITARY POSTS. 
See POST-TRADER. 


TRANSFER OF JURISDICTION. 

1. The United States, in 1872, acquired title to a lot of ground in Saint 
Louis, Mo., by condemnation under a State statute, by the pro- 
visions whereof the jurisdiction of the State ower the premises at 
the same time passed to the United States. Thereafter certain 
bills for unpaid taxes assessed for the years 1873, 1872, and pre- 
vious years, were presented to the Treasury Department for pay- 
nent, a lien on the premises for those taxes being claimed: Held 
that the State, in parting with its jurisdiction, relinquished its 
lien on the land for taxes, and that they are not a proper charge 
against the United States. 167. 

2. Consent of the legislature of Texas to the purchase by the United 
States of the building site recently acquired in the city of Austin 
was given by operation of a law of that State passed April 4, 
InV1. Held that such consent worked a transfer of jurisdiction 
over the site from the State to the United States when the title 
to the site became vested in the latter. 


TRANSPORTATION OF MERCHANDISE IN BOND. 
See Customs LAWS, 17; SECRETARY OF THE TREASURY, 6. 


TRANSPORTATION OF THE MAIL. 
See PosTaL LAws, 1, 2, 3, 4,7, 11, 12, 13, 14, 15; Conrracr, 33, 34, 
35. 


TRAVELING ALLOWANCES. 

1. Under the act of February 22, 1275, chap. 95, only one charge for 
unleage is allowable for the service of several writs in hand at 
the same time, requiring the marshal to travel to the same place 
or in the same direction. (Contra, see NOTE, p. 109.) 108. 

2. Under the act of June 30, 12°76, chap. 159, mileage is allowable to 
ofticers of the Navy only when traveling on public business within 
the United States. For travel without the United States their 
actual expenses alone can be allowed. 309. 

3. Held, accordingly, that where a naval officer was ordered home 
from Hong-Kong, and furnished with a through ticket (such 
ticket being assumed to have covered his actual expenses), he is 
not entitled to the difference between the cost of that ticket and 
the mileage established by that act. J bid. 

4. Under section 24, act of July 15, 1870, chap. 294, Army officers trav- 
eling abroad upon public business (their transportation not being 
furnished by the Quartermaster’s Departinent, or on a conveyance 
belonging to or chartered by the United States) were entitled to 
mileage at the rate of 10 cents per mile for sea travel as well as 
for land travel. 496. 

®. The rule which forbids mileage for sea travel to naval officers under 
the second section of the act of March 3, 1835, chap. 27, does not 
apply to or govern questions of mileage to Army officers under 
the act of 1870. bid. 
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TREASURY DEPARTMENT. 
See APPOINTMENT, 1, 2. 


TREATIES WITH FOREIGN GOVERNMENTS. 

1, The term “fishery,” in the legal parlance of the United States and 
Great Britain, primarily denotes one of that class of objects of 
property known as things incorporeal; aud suchris its signification 
as used in article 21 of the treaty of May &, 1271, between those 
countries. 661. 

2. Accordingly the phrase in that article, “produce of the fisheries of 
the United States, or of the Dominion of Canada, or of Prince 
Edward Island,” covers only the produce of incorporeal things so 
denominated belonging to those governments respectively. Ibid. 

3. Canada and Prince Edward Island derive no right under the treaty 
to import into the United States free of duty fish, &ec., caught by 
their subjects no matter where, nor do the United States derive 
thereunder a corresponding right against Canada and Prince 
Edward Island. J bid. : 

See CITIZENSHIP, 1; IEXTRADITION ; JURISDICTION, 


TRESPASS ON PUBLIC LANDS. 
See TELEGRAPH, 


TWENTY PER CENT. ADDITIONAL DUTY. 
see CusToMs Laws, 23. 


UNENPENDED BALANCES OF APPROPRIATIONS. 

1. The Secretary of the Interior is authorized to apply certain unex- 
pended balances of appropriations to defray certain charges in- 
eurred by his Department in connection with the Centennial 
Exhibition. 204. — 

2 Under section 5 of the act of June 20, 1874, chap. 322, it is the duty 
of disbursing ofticers, with whom finds have been placed for dis- 
bursement, when the time arrives at which unexpended balances 
of the appropriations from which such funds were drawn lapse, 
to repay the funds remaiuing in their hands, in order that they 
may be carried to the surplus fund and covered into the Treasury. 
307. 

3. Where, previous to that time, these officers liave issued certificates 
by which claims upon such appropriations have beeu definitely 
ascertained, and payment thereof has not actually been made be- 
fore that time, such claims may thereatter be paid by them out 
of the proper funds remaining in their hands. Ibid. 

. For what period and to what amount such officers should be allowed 
to retain in their hands funds for that purpose, after the date 
when unexpended balances of the appropriation lapse, is a mat- 
ter of administration, falling within the province of the Secre- 
tary of the Treasury to regulate. 358. 


when 


UNION PACIFIC RAILROAD COMPANY. 
See Paciric RAILROADS. 
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VACANT OFFICE, TEMPORARY FILLING OF, 

The ten days’ limitation imposed by section 130 Rev. Stat. upon 
the temporary filling of vacancies occasioned by death or resig- 
nation is to be computed from the date of the President’s action. 
457. 


WASHINGTON MONUMENT. 

1. Provisions of the act of August 2, 1°76, chap. 250, entitled “An act 
providing for the completion of the Washington Monument,” ex- 
amined and explained. 149. 

2. The act contemplates that the joint commission, by the use of the 
sum appropriated and such money and materials as may be col- 
lected by the Washington National Monument Society, shall con- 
tinue the construction of the monument and carry it forward 
towards completion, not that it shall be completed within the 
stun appropriated; and, furthermore, that the plan adopted and 
partly executed by the society shall be followed by the comunis- 
sion. = /bid. 

3. The entire direction and supervision of the work are intrnusted to 
the joint commission. Ibid. 


WESTERN AND ATLANTIC RAILROAD OF GEORGIA. 
See STATUTES, CONSTRUCTION OF, 5, 6. 


WIDOW PENSIONER. 
See PENSION. 


WITHDRAWAL OF BID). 
See CONTRACT, 37. 


WITNESS. 

1. Expenses necessarily incurred by an oflicer of the Army as a wit- 
ness for the Government in judicial proceedings before the civil 
authorities are allowable under section 850 Rev. Stat., and pay- 
able from the judiciary fund. 486. | 

2. The prohibition fm that section against the allowance of mileage 
applies as well to military as to civil ofiicers who may be sent 
away on such service. bid. 


WRECK, REMOVAL OF. 
See NAVIGATION, 1. 


Q 





